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CHAPTER FIFTEEN

NIGERIA.
BY
HAFSAT IYABO SAADU=
ISMAIL ADUA MUSTAPHLA**
KHAIRAT OLUWAKEMI AKANBI*#*

Aviation is a rogue sector and its environmental impact is out of
control. Climate change is the most urgent challenge facing
fuananity and yet aviation policy is doing the opposite of what is
needed. ™

1t is on the basis of the above submission that this paper discusses
the impact of aviation on climate change and the Nigerian legal
response Io greenhouse gas emissions from the aviation sector
With a view to knowing the efforts being made by the Nigerian
government (o reduce the impact of aviation emissions on climate
change. The paper finally concludes that Nigeria follow
unsuccessful efforts of International Civil Aviation Organization
to reduce aviation emissions.
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I. INTRODUCTION

It is no longer news that climate change or global warming has become a new reality
in almost all parts of the world. No thanks to its disastrous effects which include sea-
level rise” with its attendant consequences, fiercer weather, floods, hurricancs,
drought and a host of other health and socio-economic cONSequUENCEs.

This paper intends to look at the impact and legal response to aviation emissions on
climate change particularly in Nigeria.

Aviation emissions impact greatly on the Nigerian environment because aircraft
engines emit noise, particulates, and gases. All these contribute in no small measure
to climate change and global warming ™.

However. natural and human influences account for.canses of climate change™.
There are various factors that can shape climate forcings. These include such
processes as variation in solar radiation, deviation in the Earth's orbit. mountain -
building and continental drift and change in greenhouse gas concentrations.” The
implication is that the climate system can take centuries or longer to fully respond to
new external forcings .,

In view of the above, climate change can be defined as a change in the statistical
properties of the climate system when considered over periods of decades or
longer.”” According to the United Nations Framework Convention on climate
change, it is a change of climate which is attributed directly or indirectly to human
activity that alters the composition of the global atmosphere and which in addition to
aatural climate variability observed over comparable time periods.” Ttisalso, in the
context of Environmental Policy, referred to as the changes in the modern climate
including the average risc in surface temperature known as global warming™. In the
word of Intergovernmental Panel on Climate Change, Climate change is the change

789 International Civil Aviation Organization, Air Transport Bureau (ATB) (ND), Aircrafl
Engine Emissions"<fittp2www.icao inticanlemiace/htm> accessed on 19 March, 2008,

790 AviafionSmag <hHp wHW,ipee, chipdfiassessement-report/ard_syr_spm.pdf= ibid.

78f See <hitp:/fen.wikipedia org/wiki/climate change> accessed on 16 April, 20110,

792 <http:fienwikipedia argiwiki/climate change=, ihid.

703 ‘Climate Change’ http-Yenwikipedia, arafwiki'Climate change accessed on I April, 2010,

Toq UNFCCC, Article 2{2).

795 Category: Climate Change' <http:fenwikipedia.orgtwikiiCategory.. limate chonge=
accesyed o [ April, 2010,
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LaW AND CLIMATE CHANGE IN NIGERIA

in the state of the climate that can be identified by changes in the mean and/or
variability of its properties, and that persists for extend periods, typically decades or
longer.™ J

In this regard, like all human activities involving combustion, most forms of aviation
release carbon dioxide (Co,) into the earth's atmosphere which contributes
immensely to the acceleration of global warming. It is important to add that most -
aircraft in flight released Co, through the burning of fuels such as Jet —A (turbinie
aircrafl) or Avgas (piston aircraft), the aviation industry also contributes greenhouse
gas emission {rom ground airport vehicles and those used by passengers and staff to
access airports, as well as through emissions generated by the production of energy
used in airport buildings, the manufacture of aircraft and the construction of airport
infrastructure.™

While the principal greenhouse gas emission from powered aircralt in flight is Co,,
other emissions include nitric oxide and nitrogen dioxide together termed oxides of
nitrogen or NOx, water vapour and particulates (soot and sulfate particles),
sulfioxides, carbon monoxides (which bonds with oxygen to become Co,
immediately upon release), in completely burned hydrocarbons, tetra-ethyl lead
(piston aircraft only), and radicals such as hydroxyl, depending on the type of aircraft
inuse™.

In addition, the contribution of civil aircraft-in-flight to global C0, emissions has
been estimated at around 2%. However, in the case of high-altitude airliners which
frequently fly near or in the atmosphere, non-C0, altitude-sensitive effects may
increase the total impact on antrliropogenic (manmade) climate change significantly.
This problem is not present for aireraft that routinely operate at lower altitude well
inside the troposphere, such as balloons, airships, helicopters, most light aircrall, and
many commuter aircraft.”™

7896 Pachauri PX. and Reiseinger A. {ed.) 'Climate change: Synthesis Reporl. Contribution of
Working Group [II and [1] to the Fourth Assessement Report of the intergovernmental Panel
on Climate Change' (IPCC, Geneva, Switzerland, 2007) p. 104,

797 '"Aviation and the Environment', hitp:fenwikipedia org/wiki‘Aviation and the -
envirgnment accessed on 16 April, 2010. :

7oy Aviation and the Environment', ibid,

799 ‘dviation and the Environment” ihid.
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IL.  THE IMPACT OF CLIMATE CHANGE IN NIGERIA

It is important to note that the impact and effects of aviation emissions on climate
| change in Nigerian can be vast. [tis argued in some quarters that A frica need not care
i about climate change because in global dimensions African itself produces
negligible greenhouse pases. Climate change is primarily caused by the developed
countries, so they should be the ones to deal with it. But unfortunately, Africa is the
only continent that will probably suffer most from its con sequences,™

The global effect of aireraft emissions is global warming, which has been described
as the long-term increase in average temperature and scientifically shown to be
caused by the increase of carbon dioxide in the atmosphere by human activities *

In Nigeria, the Nigerian Meteorological Agency (NIMET) in its statement said that
weather is changing gradually for the worst because of impact of climate change
caused by Green House Gases which will continue to afTect soil, food production and
its cost in general ™ Tt also affects Nigerians through changes in temperature
resulting in desertification and drought in the Northern Sahel region to increase
precipitation and rise in seq level in the coastal arcas, which will have wide range
conscquences on agriculture™, infrastructure™. health™, water resources™ and
ecosystem.™

800 See <htip:; Ywviw kaside/proj/) 'fﬁr_ﬂmﬁfmﬂﬂ@h#n_fﬂﬁd-f_f{ﬁﬁl&ft{ﬂf} accessed on
18 April 2010
&7 See ‘Global Warming' atip Helimatelab ora/Climate hange accessed on 2 February,
2010,
02 AH Tina 'Climate Change and Food Challenge’, Daily Trust,
: <http: v mews, dailvtrist com/indev php foptinn=com contentdvi ewtarticledid=180
Lelimate-chanee-and-fa= accessedon 5 May 2010,
803 Rise intemperature will definitely dry up the soil thereby destroying macrod: microorganism
requiredfor crop production and therebyleading to food Scarcify
804 Infrastructire will be exposed (o increase stress from rise in temperature. Flood and drier
o - conition | which greatly contributes to aceelerate wear and tear, resulting in higher
{ _ maintenance cost and rechiced lifetime of building structure
&85 Health: rise in temperature will result in heat waves that can be devastating for elderly
peaple, while vector-barne and water borne diseare may proliferate in warmer clitate,
. spreading through floads and damp conditions,
bili) Water will become scarcer in the North and South as we have experienced in the Iag 3
8 months in florin, Kwara State.
| 807 Anindita A. et al, 'Climate Change in Nigeria: Risks, Implications and Policy Options'
[ (Global Classroom Initiative. IDS, University of Susser. 2008) g 26-30),

iy
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LAW AND CUMATE CHANGE IN NIGERIA

O STRUCTURAL IMPACT AND EFFECTS OF AVIATION
EMISSIONS - ; : .

The contribution of aircraft-in-li ghtto climate change in Nigeria can be divided into
four groups.

" The first is Carbon dioxide (C0,) emissions from aircrafl-in-flight. It results from
burning of fossil fuel of airerafi.* The amount of C0, emitted is a direct furttion of
fuel consumption and this gas can remain on the atmosphere for 100 years." This
element contributes significantly to aviation's total contributions to climate
change **

The Intergovernmental Panel on Climate Change (IPCC) has estimated that
aviation’s total climate impact is some 2-4 times that of its C0, emissions alone,""

The second is Oxides of nitrogen (NO,) which is the element emanating from the
high altitude flown large jet airliners around the tropopause. Emissions of NO_ are !
particularly effective in forming ozone (0,) in the upper troposphere. ITigh altitude
(8-13km) NO, emissions result.in greater concentration of 0, than surfuce N0,

emissions, and this in turn has a greater global warming effecl. The effects of 0,

concentrations are regional and local while emissions 6fC 0, are global *"

NO, emissions reduce umbient level of methane, another greenhouse gas, resulting
ina climate cooling effect. But this effect does not offset the 0, forming effect of N0, -
emissions. It is now believed that aircraft sulfur and water emissions in the
atmosphere tend to deplete 0, partially offsetting the NO_ induced 0, increases. The
major ozone ((,) depleting substances are (volatile organic compounds, carbon
monoxide, carbon diuxide,.chlomﬂuumcarhuns, methane, nitrous oxide ele) which

SO ‘Carbon Dioxide', <htip: /felimatelab. arg/Carbon_Dioxide> accessed on 2 April. 2010,

a9 Aircraft CO2 Emissions’ <httpfwww airpariscata o conyaircraft-CL. V2-emission php>
accessed on 5 May 2010 JAL, ‘Reducing our impact on the Environment'
{5:_:m:f;’wm¢f.fa!..-:rm:r‘m’camarum’c:.'rzﬂﬂ?fmw}anmen.n’ﬂ-a‘.}mni‘-b- accesved on 5§ May,

2010,
470 <http:ilenwikipedia orghwiki/ Aviation=and the-environment> accessedon 16 April, 2010,
a1 <htip:ifenwikipedia.org/wiki/Aviation>and the-envirorment> ibid. see also ‘Airplone

Emissions', <htipiici imatelah org/dirplane emissions> accessedan? My, 2010,

Hi2 ‘Airplane Emissions’, ibid,
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lead to unprecedented assanlt on the planet's life-support system and could have
horrendous long term effects on human health, animal life, and the plants that support
the food chain."” These effects have not been quantified and the problem does not
apply to arrcraft that fly lower in the troposphere, such as light aircrafl or many
commuteraircraft."™

The third is Water vapour (11,0}, a greenhouse gas emitted by very large aircrafi-in-
light at high altitude, Water vapour under cettain atmospheric conditions form
condensation trails, or contrails and visible lines that form m cold, humid atmosphere
and are thought to have a glohal warming effect (though one less significant than
cither C0, emissions or NO, induced effects).”™ Contrails are extremely rare from

lower-altitude aircraft, or from propeller aircraft or retrocraft M

In addition, the amount of dissolved oxygen in water is inversely related to
temperature as such there will be less oxygen available for animals and plants at hi gh
water temperatures. A slight change in waler temperature can alter the growth rates of
small aquatic organisms while a temperature chan g2¢ may cause changes in the
species composition of communities of larger organism such as fish.™”

The fourth is Particulates, the least significant which release soot and sulfate
particles. Soot absorbs heat and has a warming effect; sulfate particles reflect
radiation and have a small cooling effect.”™ Tn addition, they can influence the
formation and properties of clouds. All aircraft powered by combustion will release
some amount ofsoot ™"

IV. LEGALRESPONSE TOAVIATION EMISSIONS IN NIGERIA

Nigeriaas a sovereign state has done a lot to protect its environment through National
and International enactments,

&3 Adenivi A4, ‘Environmental Pollution' (eds), Tundamentals of General Studiest a
Publication ‘of the General Studies Division, Lagos State University (Rex Charles
Publication, Lagos 1997) p. 648,

&l <http:enwikipedia, orgiwikiiAviation-and - the - environment=, ap; cit.

N5 hitpotmww ipee chiSPALE pelf aecessed on February 7. 201

&G <htip:en wikipedia orgiwikilAviation and-the-cnviranment=, op. cir.

8T Fashina-Bombata H.A., 'Science. Human and Environmental  Different’ fecly)

« Fundamentals of General Studies’, op. cit, p. 574,
718 = http:en.wikipedia, orgwiki/dviation-and-the -environment=, a5, cif.
e <htip:ilenwikipedia org/wili/ Aviation-and-the ~enviramment=, thid
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LAW AND CLIMATE CHANGE IN MNIGERIA

On National enactments, the Nigerian Government has enacted an Act known as
Civil Aviation Act, 2006 to guide the conduct ol aviation businesses in Nigeria, while
on International enactments, the Government, through the application of
Constitutional provisions, authenticates and validates some provisions of certain
Conventions, Protocol and Agreement relating to aviation businesses.

For the purpose of this paper, we shall discuss Legal aspects relating to Avidtion
Emissions. :

e
e

a) INTERNATIONALENACTMENTS

It is not in contention that Nigeria is a sovereign state. Be that as it may, she has right
to either be a party or not to any international legislation guiding the conduct ol her
affair(s) ininternational scene.

However, before any international legislation could become enforceable and
effective in Nigeria, it must have been sanctioned by the Nigerian Government in
accordance with the relevant provisions of the 1999 Constitution of the Federal
Republic. The relevant section provides as follows:
No treaty between the Federation and any other country shall have
the force of law except to the extent {0 which any such treaty has
heen enacted into law by the National Assembly™
The National Assembly may make laws for the Federation or any
part thereof with respect to matters not included in Exclusive

Legislative list for the purpose of implementing a treaty™

The legal implication of the above provision of the Constitution is that no

international enactment can have the force of law in Nigeria except and until such
enactment is debated upon by the National Assembly and therealler passed into law.

Therefore, many international enactments relating to environmental protection,
particularly on aviation industry, b!.i('-hdh Chicago Convention 1944, United Nations
. Framework Convention on Climate Changn:, 1992, and Protocol to United Nations
Framework Convention on Climate Change, 1997 have been made to have force of

820 Constitution of the Federal Republic of Nigeria, 1999. section 12 (1)
821 Constitution of the Federal Republicof Nigeria, 1999, section 12(2)
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law in Nigeria through the application of Section 12 of 1999 Constitution. These
international enactments will now be discussed in seriatim below:

1. CONVENTION DNiNTERNATIGNALCIVILAWATIDN'“

This Convention establishes International Civil Aviation Organization™ as a
specialised Agency of the United Nations with authority to coordinate and regulate
international aviation matters. The Convention was signed on December 7. 1944,
came into force on April 4, 1947 and received the requisite ratification on March 5,
1947. This Convention has since been revised eight times.™

Application Of The Chicago Convention In N igeria

The application of the Convention to aviation industry in Nigeria is made possible
pursuant to Section 12 of the Constitution of Federal Republic of Nigeria, 1999 and
Section 30 of the Civil Aviation Act™ respectively.

The combined effect of the above provisions is to the effect that while Civil Aviation
Act adopts provision of Chicago Convention relating to aircraft engine emissions,
Constitutional provision sanctions and validates same.

More importantly. the very much aspect that relates to this paper is the provision of
Annex 16 volume IT of Chicago Convention.

Annex 16 Volume IT of Chicago Convention.

The Chicage Convention is supported by cighteen annexes containing standards and

recommended practices (SARPs)™ amongst which is an aspect dealing with
élivironmental protection,

8§22 Hereinafter reforredto as the C hicaga Convention,

823 Hereinafter referred to as the ICAC)

824 See Convention on International Civil Aviation <http:fenwikipedia g Wik Conmvention
..:fl_r'-f:{!_i_{&’rﬁcﬂpnm’ Civil_dvigtion= accessed an 12April 2040

825 Civil Aviation (Repeal and Re-enactment) Act, No 6, 200

&20 Convention on International Civil Aviation, op. cit.
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Annex 16 is divided into two volumes. While volume 1 deals with aireraft noise
pollution, volume 11 deals with aircrafl engine emissions.

Volume Il of Annex 16 came into being as a result of adoption of a Resolution in 1971
which later led to specific action on question of aircraft engine emissions and
detailed proposals for ICAQO standard for control of certain type of aircraft engine
cmission. As a result of this, Committee on Aircraft Engine Emissions (CAEE) was
established with mandate to develop specific standard for aircraft engine cmissions.
The standard setup was adopted in 1981*". e

Annex 16 Volume Il of Chicago Convention prohibits the international venting of
raw fuel to the atmosphere from all turbine engine powered aircraft manufactured
after 18" February, 1982; limits the emissions of carbon dioxide, carbon monoxide,
hydrocarbon(unburned) and oxide of nitrogen from large turbo-jet and turbofan
engines intended for subsonic propulsion and manufactured after 1* January, 1986,

2. UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE
CHANGE, 1992.*

Historically, efforts to develop international consensus that will address the
rampaging greenhouse gases that affect climate not covered by Vienna Convention
1985™ and Montreal Protocol”'brought about United Natinns Framework
Convention on Climate Change. In 1990, at the Second Wr:-rlfi Conlerence in Geneva,
it becomes clear that there was North-South argument on how the developed and
developing countries viewed the issue of climate change.

In the opinion of the North, climate change was viewed as a scientific and
environmental issue, while the South emphasized the implications for poverty and
development of any future regime. Also, while one group was of the opinion that
greenhouse gas emissions should be reduced, the other group vehemently opposed

527 <htip:/, Licap. int/eshop/publ/ang_in info_enpdf> accessedon 17 April, 2010,

828 <hitp:#enwikipedia.org/wiki/dviation-and-the-enviromment> ibid. See also Chiavani J,
"The Role of the EU in Attempting to 'Green’ the ICAQ'", EPIGOV Paper No 33, Ecological
{nstitute for International and Environmental Policy, Berlin, 2008, p. 9.

829 Hereingfter referredtoas UNFCCC.

830 This iy a Convention for the protection of the ozonelayer, 1983,

831 This iy a Protocol on substances thar depletes the ozone layer, 1987,
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any environmental regime that will reduce their revenue generation through
restriction on the use of fossil fuel and charcoal. As a result of this divergence of
opinions, argument and counter-arpument, the International Negotiation Committee
for a Framework Convention on Climate Change was established ™ with mandate to
negotiate a framework Convention and any related instruments as might be agreed
upon. to be opened for signature at the 1992 United Nations Conference on
Environment and Development (UNCED) in Rio. Brasil. As a result of UNCED
efforts, United Nations Framework Convention on Climate Change was opened for
signaturc at UNCED from 4" — 14" June, 1992 and subsequently at the United
Nations Headquarters in New York until 19" June, 1993"with 165 signatories and
subsequently entered into force on 21 March, 1994™with the goal of achieving
“stabilization of greenhouse pas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic interference with the climate change™

The countries that ratified this convention agreed to develop programmes to slow
climate change; to share technology and cooperate to reduce greerhouse gas

emissions; and to develop a greenhouse gas inventory listing national sources and
sinks. :

Atthe Second Earth Summit in Rio, the general consensus was that the responsibility
to reduce greenhouse gas emissions and to fight against climate change falls on the
developed countries as they were the major contributors to climate change; hence
they were made to provide both technical and financial assistance to the parties to the
Convention.™ ' |

The main objective of this Convention is to stabilize greenhouse gas emissions
concentration in the atmosphere at a level that would prevent dangerous

432 lere-in-after referred to as INC which came into being through Resolutiond5/212 aof
2 December, 199,

o 833 See UNFUCC, Articte 20,

&34 See UNFCOC, Article 23.

833 See UNFCCC, Article 2. See also <http:ufece.int/essential background!
comvention'backeround/iiems! | 253 php> See also Building o Pos-2012 Global Climate
Regime: the EU's Cantribation’ <http:flec,europa en/enviranment!
climat/future_action. him> accessed on 8 April, 2010, See generally, ‘Audiovisual Libraryof
fnternarional Law: United Nations Framework Convention on Climate Change' New York
Y May, 1992, <huptuntreatyun.org/codlavithalvec/coe htmi> decessed on SApril, 2000,

f36 The Wonds Hale Research - Kyoto Protocol’ <httptwwwwhve orglresources/onling_
publications/ warmingearth/kyato htm=> accessed on [4 4 il 2000,

. |
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LAW AND CLIMATE CHANGE IN NIGERIA

anthropogenic interference with the climate system™’,

The principle to be adopted in reducing or preventing g—r;:::n house gas emissions 1o
the barest minimum is to act on the basis of equality and in accordance with their
common but differentiated responsibilities and respect capabilities™: {ake
precautionary and preventive measures to minimize the cause of ¢limate change and
mitigate its effect™; and to provide appropriate policy that will protect climate
system against all human-induced changes inaccordance with the candition ofeach
party™, taking into consideration formula, implementation, pub!icu?iun and regular
update from national and regional programmes containing measures to mitigate
climate change by addressing anthropogenic emissions by sources and removals by
sinks ofall greenhouse gases notcontrolled by the Montreal Proto col; and to promote
and cooperate in the development, application and diffusion, including transfer, of
technologies, practices and process that control, reduce or prevent anthropogenic
emissions of greenhouse gases not controlled by the Montreal Protocol in ajl relevant
sectors including the Cnergy, transport, industry, agriculture, forestry and waste
management sectors’.

From the foregoing, the UNFCCC committed parties to prevent or reduced and
control greenhouse gas emissions from all its sources. However, the relevant portion
of the above provision is where the parties to the Convention are commitied to reduce
OF prevent transport™of greenhouse gas emissions. It therefore behoves on the
parties to the Convention to design policy to prevent or reduce aircrafl greenhouse
gaseous emissions,

It is important to note that the UNFCCC has a Protocol annexed to 1t known as the
Kyoto Protocol. It equally aims. at fighting global warming** The protocal was
adopted in December 1997 and came into force 16 February 2005, The countries that
have ratified the protocol particularly, industrialized parties, contained in Annex |
have committed to cut emissions from carbon dioxide, Co, Nitrous oxides N,O,
Methane CH4, Hydrofluorocarbon (SF,), through their collective efforts to reduce -

837 UNFCCC, Article 2.

H38 UNFCCC, drticle 3(¢)

838 UNFCCC, Article 3 i3)

844 UNFCCC, Ariicle 3(4)

a4 UNFCCC, Article 4 (1 ibland (c). flralic mine

842 Note that transport includes aviation transport,

843 See ‘Building a Post 2012 Global Climate Regime: the EU's Contribution’, ap, cit
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greenhouse gas emissions by 5.2% below the emission levels of 1990 by 2012*.

[tshould be noted that the Protocal directs that parties to it reduce emissions from th
aviation industry in collaboration with ICAQ™

According to the Protocol:

The parties included in Annex 1 shall pursue limitation
reduction of emissions of green house gases not controlled hy th
Montreal Protocol from aviation and Marine bunker Juels
working through the International Civil Aviation Organizati
and International Maritime Organization, respectively™

From the above provision of the Kyoto Protocol. it is clearly shown that the issue
aircraft engine emissions was referred to International Civil Aviation Organization

b) NATIONALENACTMENT,

Historically, Nigerian Civil Aviation Policy was formulated in 1989, following
adoption of the report of the Air Commodore Kola Falope Committee whi
subsequently brought about the creation of defunct Federal Civil Aviation Authori
as the Regulatory body in Aviation businesses in Nigeria™.

In 1995, as a result of reform in aviation sector in Nigeria, the then Federal Civil
Aviation Authority of Nigeria was scrapped and the Safety Regulation Authority in
relation to aviation business was transferred to Department of Safety Regulation
Monitoring in the Ministry of Aviation™”.

s
845
846 |
&47

S48
840

Global Warning Resources: Carbonifv.com. Putting Co, Where It Belongs!
<http:www carbonify com‘articles/hy tlo-profocol htm=> accessed on & April, 20710,
Protacol to UNFCCC, Article 2 (2). See also '"Kyoto Pratocol,
<http:Venwikipedig org/wikifivote protocol= accessedon 8 April, 2010,

Frotocol to UNFCCC, Article 2 (2).

Greenaironlic.com, 'International Aviation Emissions New Firmly on the Pasi-Kyote
Climate Talks Agendn’ <http Sfwww greenafrontine, com/news. php ?viewStory=46>
aceessedan 17 April, 2010

Callistus E.U., Introduction to Civil Aviation Law in N, igeria, I" ed. (Lagos 2006) p. 51.
Introduction to Civil Aviation Law inNigeria, p. 3
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Nideria's wing influence in both national and intetnational aviation businesses
oro
leads to the adoption of International Conventions and Treaties™: Protocols™ and

Agreements™ which later brought about review of her policy in 1999 on aviation

matters. Further review of aviation policy in Nigeria brought about Aviation policy,
2001.%

The Chapter Three of the Civil Aviation Policy, 2001 deals with aviation
environmental protection. It secks to secure compliance with the provisions of
International Civil Aviation Convention, 1944*, particularly, Annex 16 Volume II

which is an aspect relating to aviation engine emissions™ which have been earlier
dealt with.

1. THE CIVIL AVIATION (REPEAL AND RE-ENACTMENT) ACT NO
6,2006.

The Acl established Nigerian Civil Aviation Authority™and provides fresh
guidelines for the smooth operation of aviation business in Nigeria™. The Act
contributes to the protection of environment by adopting relevant provisions of
Chicago Convention on aviation's engine emissions.

The Act provides: 1 -
The Authority may by regulation make such provision as
expedient. for carrying out the Convention on International Civil
Aviation...concluded at Chicago on the 7* day of December 1944,
&50

Such as Montreal Convention, 1999; United Nations Framework Convention on Climate
Change, 1992; International Civil Aviation Convention, 1944 and it subsequent
amendments, amongst others. z
Such as Monireal Protocol on substances that deplete the Ozone Layer as either adiusted
and amended in London, 1990, Copenhagen, 1992, Vienna 1995, Montreal 1997 and
Beijingl999; Kyoto Protocol, 1997,
832 Inter carrier Agreement; Open Skies Agreement amongst others.
853 Introductionto Civil Aviation Law in Nigeria, op. cit.
854 Heré-inreferredio as the Chicaga Canvention, [994.
855 See Chicago Convention, 1944, Annex 16 termed “Environmental Protection” (Valume |
and If} dealing with both Aircraft Noise and Aircraft Engine Emissions.
Here-in-gfter referred (o as NCAA, See Section 2 of the Act. The authority to administer ufl
laws, regulations and agreemenis relating to aviation business includime environmental
protectionrelating to aviation industry.See Section 30 of the Act.
837 <hitp:liwww g i
Aprif, 2010,

‘831

LRli]

=arifcle™ accessed 16
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any annex lo the Convention which relates to internatios
standards and recommended practices and is adopted
accordance with the Convention or of any such annex which
made in accordance with the Convention™

The above provision of the Act is to the effect that an aspect relating to environmen
protection in aviation industry under the Chicago Convention is very much rele

in Nigeria in order to protect and reduce ajrcraft engine emissions of greenhos
gases. '

The Act further provides:

The Authority in exXercising its functions in relation to | icensing
aerodromes shall have regard to the need to minimize so Jar
practicable any adverse effect the presence of such aerodrome
may have on the environmens™ '

Itis therefore incumbent upon the Authority to consider protection of environm -
before aerodrome™ s licensed.

2. FEDERAL AIRPORTS AUTHORITY OF NIGERTA ACT CAP. F
LAWS OF THE FEDERATION ONNIGERIA 2004,

The Federal Airports Authority Act™ is divided into six parts. Part one establishes
bady to be known as the Federal Airports Authority™ who shall be a corporate enti
with perpetual suceession and common seal and may sue and be sued in its corporas
name and hold or dispose property, whether movable or immovahle.™; Part o
further establishes Governing Board for the Authority,*

58 Crvil Aviation Act. Section a0¢fa).
&40 Civil Aviation Aet, Section 40
860 Aeradrames i &y machine that can derive support in the atmosphere from reactions of th

air other than reactions of the air against the earth's surface. See (il AviationAct, Sectic
78T, >

&6 Here-inreferred to as the Act
862 Here-in-after to be called the A uthority

863 See Federal Airports A uthority of Nigeria Act. Section | (1) and (2) respectively
S5 Federal Airports Authori, v ofNigeria Act. Section 2
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Part Two of the Act provides for the general functions of the Authority™: Part Three
provides for the staff of the Authority*: Part Four for financial provisions™: Part
Five gives the Authority powerto acquire and hold land compulsorily*?, '

[t merits mentioning that the aspect that relates to this topic under consideration js
contained in part two of the Act.

The Actprovides:

Notwithstanding any other provision of this Act, the Minister may

givetothe  Authority directions to do a particular thing which it
has power to do or refrain from do ing a particular thing if the
Minister considers it appropriate to give such directions:

in order to prevent or deal with noise, vibration, polluticn or other

disturbance attributable 1o aircraft used for the purpose of civil

aviation and in so far as any directions given in pursuance of this
paragraph conflict with the requirements of any enactment or
instrument relating to the Authority éxcept in time of war whether
actual or imminent, or of greal national emergency, those
requirements shall be disregarded (emphasis added)™

From the above provision of the Act. it is suggested that the phrase other disturbance
attributable to aircraft used for the purpose of civil aviation can be said to mean
aircraft greenhouse gaseous emissions including but not limited to carbon dioxide,
Therefore, the Aviation Minister is authorized to make standard and
recommendation to control aircrafi engine emissions that atfect climate négutivciy,

From the foregoing, it is our findings that legal response to aviation related pollution

causing climate change in Nigeria followed the path of international legislations on
the subject matter. 7

"

V. CONTROL STRATEGIES,

The importance of protecting our environment from the hazardous eflect of
emissions from aircraft cannot be over emphasized

8635 Federal Airports Authority afNigeria Act. Section 3-8

L1103 Federal Airports Authority of Nigeria Act. Sections 9-1]

867 Federal Airports Authority of Nigeria Act. Sectians 12-16

S04 Federal Airpars Authority of N. igeriaAct. Sections 17-20

869 Federal Airports Authority of Nigeria Act, Seetion 8 (i

304




i

Laww AND CLIMATE CHANMGE IN MIGERIA :

In the recent time, UK government policy statements have stressed the need for
aviation to address its total climate change impacts and not simply the impact of CO,.
The UK government has even gone far as to exelude emissions from internal aviation
from 2050 emissions targets™. The government is working ceaselessly in response to
climate change as it drags the aviation industry into the 21* century®™".

Modern jet aircraft are significantly more fuel efficient (and thus emit less CO, in
particular) than 30 years ago. Moreover, manufacturers have forecast and are
committed fo achieving in both Co, and No, emissions with each new generation of
design ofaircraft and engine™.

Another possible reduction of the climate change impact is the limitation of cruise
attitude of aircraft. This would lead to a significant reduction in high-attitude
contrails for a marginal trade-off of increase flight time and anestimated 4% increase
in Co, emissions. Drawbacks of this solution include very limited airspace capacity
to do this, especially in Europe and North America and increased fuel burn because
jetaircraftare less efficient at lower cruise attitude.™

However, some scientists and companies such as GE Aviation and Virgin Fuels are
researching bio fuel Technology for use in jet aircraft. As part of this test, Virgin
Atlantic Airways flew a Boeing 747 from London Heathrow Airport to Amsterdam
Schipol Airport on 24 February EI{JDE, with one engine burning a combination of
coconut oil and Babassu oil™, But Green peace’s Chief Scientist Doug Parr said that
the flight was “high-attitude greenwash” and that producing organic oil to make bio-
fuel couldlead to deforestation and a large increase in greenhouse emissions.™

The majority of the World's aircraft are not large jetliners but smaller piston aircrafl,
and many are capable of using cthanol as a fuel with major modifications, Though,
ethanol also releases Co, during combustion, the plants cultivated to make it draw

870 <hirp:/fwww. greenpeace.org uldclimate/aviation™ aceessed 164 pril, 20310,
&71 =http:/www greenprace. org widelimate/aviati. on=, thid

&72 <htip:lenwikipedia.org /wiki/aviation- and- the emvironmeny=. op. cit,

873 =htip:/ien wikipedia.org. fwikilaviation- and- the environment=, ibid

&74 <http:len wikipedia.org. fwiki/aviation- and- the enviromment=, ibid

875 <http:ilen wikipedia.org. /wiki‘aviation- and- the environment=, ibid
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that same Co, out of the atmosphere while they are growing: making the fuel closer to
climate-change-neutral

‘ ; . _
Another alternative to reduce the environmental impact of aviation is ta conslrain
demand for air travel. This can be done throu gheeonomic instrument.*”

A study published by the campaign group Aviation Environment Federation (AEFy -
concludes that by levying $9 billion of additional taxes, the annual rate of growth in
demand in the UK for air travel would be reduced t0 2% *™ oo

VL. CONCLUSIONAND RECOMMENDATION(S)

It is not an exaggeration that Aircraft engine greenhouse emissions are one of the
major contributors to climate chan ge inNigeria, even though Nigeriais not one of the
industrialized countries. These emissions upon been released into the atmosphere
seriously affect the climate negatively.

As a result of this negative impact on Nigeria climate, the Federa] Government
through national and international enactments seeks to reduce or limit the aircraft
engine emissions. Such national enactment includes Nigeria Civil Aviation Act and
Federal Airports Authority of Nigeria Act, while international enactment includes
Chicago Convention, United Nations Framework Convention on Climate Change
and Protocol to United Nations Framework Convention on Climate Change which
were made applicable in Nigeria through constitutional provision.

At this juncture, it merits mentioning that aILhuugh' Nigeria has taken giant steps in
combating aircraft engine emissions through the applications of both national and
international enactments, it is however stated that while national enactments places
reliance on international enactments, international enactments also places reduction

and limitation of Aircraft engine emissions on the collaboration of both the party and
the ICAO.

&76 <hlip:ien wikipedia org. fwiki/aviation- and-the environment>  ihid
877 <hup:ilenwikipedia.org /wiki‘aviation- and- the environment >, ibid.
878 <http:enwikipedia, org./wiki‘aviation- and- the environment= . ibid
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While corroborating the above submission, in a media release, ICAO stated that it

has been recognized as the global instrument for developed countries to pursue the

limitation or reduction of green house gas emissions from international aviation.

ICAQ further stated that it has been in charge of environmental issue ever since the

1960s, but encountering difficulties in incorporating aviation emissions of green

house gases into emissions agreement was too hard due to problems in allocating -
them to specific countrieg.*™

Addenda to the above finding are the key decisions taken by the ICAO with regard to

the aviation and climate change in the following order: :
In 1996, the ICAQ Council adopted a resolution to the effect that all the
related emission levies on air transport should be in the form of charges rather
than taxes.™ ;
In 2001, 33" ICAOQ Resolution reaffirmed ICAQ Council Resolution
in1996™. Also, ICAQ ruled out possibility of establishing Green Gashouse
Emissions standards for aircraft ™ They further opposed the application of
close emission trading schemes for aviation, that is, scheme designed in such
a way as to limit or reduce emissions within one sector only, without
providing access tg allowances or eredit from outside that sector. The report
of the fifth meeting of ICAO concluded that a closed emissions trading
system does not show cost benefit results to justify further consideration,
Instead, the 33 Assembly resolution endorsed the development of an open
emissions trading system for international aviation™
In 2004, ICAO ruled out the possibility of establishing a specific global
emissions trading scheme for aviation but however recommended the
inclusion of aviation emissions in the existing emissions trading schemes,

870 See SourceWatch: Greenhouse Gas Emissions from the International Aviation Industr,
-ﬂﬁrfr,g';"ﬁg:w;v,En:.-mcwa!;&.rgrg{fnd-::r.phr::?frﬁc=(}rcenhmm¢ gas_emissionsirom the >
aceessedon 18 April, 2010,

S50 YCAO: Council Resolution on Environmental Charges and Taves' adapred by the Council
on ¢ December, 1996 at the 16" Meeting of yti 199" Session.
<htip:www. icao.int/ican/envitaves. htm> accessedon 28 April, 2010,

a8 YCAC: Cowncil Resolution A 3377, Consolidated Statement Of Continuing ICAQ Policies

; And Practices Related To Environmental Protection’, <htp/fwvew icae, int/icande memvall.
7 htm> aecessed on 28 April 2070,

882 CAEP: The Fifih Meeting of the Committee on Aviation Enviranmental Protection (1 CAEP/S)

heldin Montreal from 8- 7 January, 2001,
853 CAEP: Market Based Measure-Report from Warking Groups to the fifth meeting of the
Comeriitee on Aviarion Enviranmental Protection, CAEP/5-IP/22. 5/01/2001. See also The
Role of EUin Attempting to Green the ICAO, op. cit,
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endorsed voluntary trading schemes that interested Contracting states and =~
international organizations might propose and to provide guidance for use by
Contracting States to incorporate emissions from international aviation into
Contracting States' emissions trading schemes consistent with'the UNFCCC 8

14
process,™ :
[n 2007, during the ICAO 36* session, the Assembly made he following
conclusions: T
i continuing to play its leadership roles in civil aviation matlers, @

environment and Greenhouse gas emissions; i .:I
ii. conlinuing to study available policy optiens to limit or reduce the b
environmental impact of aircraft engine emi ssions; and . a
. * continuing to cooperate with other policy-making organizations ":

including UNFCCC.™

However, according to Yvo de Boer™while addressing the delegates in Bangkok
Climate Change on 10" April, 2008: -4
1 think everybody agrees that we have to find some way of |
addressing emissions from aviation and shipping™

From the comment of Yvo de Boer above, itis clearly shown that the world is coming
out with something reasonable globally to tackle the difficultics in incorporating
aircraft engine emissions into global enactment as emissions from aviation
represents one of the fastest growing source of greenhouse gas emissions™

Despite the statement of Yvo de Boer, the world aviation sector under the leadership
of ICAO has been in difficulty of agreeing on a particular Convention or Protocol to.
limit or reduce aircraft engine emissions. The testimony. to this statement can be

884 1CAO; Council Resolution A35/3, Consolidated Statement Of Continuing ICAQ Policies
And Practices Related To Environmentai Protection’, <http:/fwww. leaocint/enviad3-5 pdf=
accessedan 29 April, 2070,

&85 ICAO: Resolutions Adapted by the Assembly at its 36" Session, A36-22: Consolidated

Statement of continuing ICAQ policies and practices related to environmengal Protection,
092007, <http:fwww.asil org. >

886 Yo de Boer is the United Nations Framework Convention on Climate Change Executive
Secretary.

887 Yo de Boer, on international aviation emissions now being firmly on the Post-Fyoto Climate
talks agenda. Accessed at <http:iwww.greenairline.com>

488 See 'The Position Paper of the European Union on the Status Of Aircraft And Sﬁ{pp:’ng.
Emissions’. See also de Boer opcit. ;
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found from the report of working paper on High-Level Meeting on International
Aviation and Climate Change where Nigeria presented a paper on behalf of other
African states to the effect that they opposed unilateral measure by state or regional,
sector but by collective efforts ofall the stafes. They further reafTirm their support for
ICAO leadership and roles in overcoming the challenge of aviation emissions
through the UNFCCC's principle of Common but Differentiated Responsibilities on
all ICAO's ongoing efforts to reduce or limit all aviation emissions

After the High-level meeting, the world still has the {:-ppcrrlunitj;r of meeting again at
Copenhagen summit on 22" December 2009 wherein some aviation related issues
such as engine emissions were discussed but no concrete agreement was made on
how to reduce aviation emissions, hence, the whole aviation sector with regard to
aviation emissions remain standstill. " '

In Nigeria, the challenge of aviation sector in relation to aircraft emissions reduction
or limitations still persist as the Nigeria Civil Aviation Authority relied on ICAQ's
principles, rules and regulations governing environmental protection on aviation
sector,

Atthis juncture it needs be said that even Section 40 of Civil Aviation Act, No 6, 2006
only provides that the NCA A shall take cognizance of environment while licensing
acrodrome. It therefore merits mentioning that the aerodrome mentioned is not
aircrafi. Also part 16 of the Civil Aviation Regulation, 2006 only provides for Noise
pollution

From the foregoing discussions it is clearly shown that the issue of aviation related
greenhouse gaseous emissions has not been adequately taken care of as same was left
for the ICAO to implement. Also, there is no clear enactment relating to-aviation
related pollution in Nigeria,

SEE "Working paper on High-Level Meeting on International dviation and Climate Changeheld
at Montreal, between 7-9 October, 2009, This paper was presented by Nigerig on behalf of
African states on proposal for strategies and measures to reduce or limir aircra 1t entissions,

& Transport and Enviranment C openhagen Analysis: What are we Left With on Aviation After
Copenhagen? <hitp sreenaironline comdmews nh PviewStorv=713> accessed on
27 April, 2010; ‘Transport and Envirenment Copenhagen: Analysis: Aviation and Shipping
Emissions after Copenhagen'.  <http-/fiwanse fransportenvironment. orgl News?2010/1/

Anatys .".r-Aw'-;gﬁan-ana’—&ﬁ:'ppr'ng-ﬁm;lv.w'm-g;‘?er-{:gQg&hm@ accessedon 27 April, 2010,
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Furthermore, as we have stated carlier, from the international scene, the major

Nigeria should specifically provide for a particular regulation on Aircraft -

Emission Reduction
The World should work through ICAQ and UNFCCC to adapt global sector
approach for aviation that does not distort competition amongst airline.
Nigeria government should work with other members of ICAQ 1o take a
global approach to emission reduction, '
Nigeria should allow full access to all available abatement measures outside
the aviation sector. ]
Nigeria should join the rest of the world to address the issue of emissions with g
view to reach international Consensus on measure to reduce aviation emissions.
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