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NIGERIAN LEGAL SYSTEMS

&

Iyamho
Abstract

consequences of illegitimacy are being

T

LEGITIMATION IN A PLURAL LEGAL SYSTEM:

EXAMINED

J.0 Olatoke SAN, Phd, Department of International
Law, University of Ilorin,
E.A Adesina, Department of General
Studies, Lagos State Polytechnic, Ikorodu

Olufemi Abifarin, Phd, Faculty of Law, Edo University

The necessity to examine the law relating to illegitimacy
arises from the fact that the rights of illegitimate child ae
controversial.  Further, the presumed rights of (e
illegitimate child may possibly conflict with the successioll
rights of legitimate children of the marriage, whether und
the Acts or the customary law. This point is evidenced
the statement by Kasumu'*” that “most of the cases @
illegitimacy deal with the rights of illegitimate children

succeed the property... it is in that area... that
greatly felt”

It is a well established rule of law that a child born dutl
the subsistence of a customary or statutory martl
between his/her parents is legitimate. However, where
child is born to a legally married man by extra- '
relations, the question of illegitimacy arises. More 0

T P
147 yasumu A.B. “Adultery, Acknowledgement and the lllegitim
Child in Nigeria” (1973) U.G.LJ. Vol.X, pp.1-15atp.1—2.

'not, the mothers of this class of children in Nigeria
ye that their children, though bom outside marriage
the same inheritance rights to the estate of thei;
® do the children of the marriage. This inevitably
§ to litigation, during which time the court, in applying
law attempt to reconcile it with social realities. This
Is the statement that:

_ <.:y as a social problem is as old and unsolved as
existence itself. In attempting to a legal solution, the

“have allowed strict legal rule to override policy and

conside ration'*s.

“er, in consideration of the dual marriage system, the
:“COUI‘t in Adeyemi v Bamidele made it clear that;
gitimacy in England is a different concept to
in Nigeria149. This people, reconciles the various
,,;with the constitutional provision that dominated
of discrimination.

I IS ILLEGITIMACY OF A CHILD?

_"'-«- tion of legitimacy is principally connected with
According to Kasumu and Salacuse”' legitimacy

n N.N. and Cotran E. (ed) Annual Survey of African Law (1967)
p. 45
8) 1 All N.L.R. 31 atp. 37

wogugu, Family law in Nigeria (Revised Edition, 2006

han Educational Books) at 286.
237]




is the status acquired by a person who is born in lawful
wedlock, and such a person is regarded as been legitmate
from birth. Since lawful wedlock include marriage under
the Act, as well as customary law, which included Islami¢
marriage, any child born during the subsistence of either of
these aforementioned marriages is legitimatelsz.

ildnglit: ;olsiu}ci:(ejsi z)n‘ O;:t the intestacy of the illegitimate
/ 2 : right to intestacy of a d

- : grandparent or
]sallrss.olrn s;s(:;ef:;hethlear le.gltimate or not) and vice
. A v amidele (supra)'® the Supreme
e that “legitimacy in England is a diff
(.:ept to legitimacy in Nigeria.” Thus. the Legitirillz’f:cnt
rdin i ’

| :tl 2::::7‘ ;hfuslsjzecgzsn 1r(r)lodlﬁed th_is common lavi
: i of the Ordinance, where the
_‘v e of an illegitimate child dies intestate after 17
e(rj 1b929, leav1.n.g real or personal property, but not
4 y a.ny legitimate child, the illegitimate child or i

‘: dead, his issue, is entitle to take any interest ir(: rthlef

e to which he or his issue
would h .
] had been bom legitimate'*®, e I

Also, if the child is born within 280 days after his parents
have obtained a decree absolute, the presumption of
legitimacy will apply to the child. Under Islamic law, i
child is presumed to be legitimate once he is conceived
during he subsistence of the marriage. It is inmmaterii
whether the child is born after the marriage has beg
dissolved. In Nigeria, the concept of legitimacy is VOI¥
important because of the social stigma that is assocint
with illegitimacy. At common law, an illegitimate
had no right whatever with regards his parent. He
described as filius nullius. The illegitimate was a strifl
in law not only to his father but also to his mother and §
other relatives. He thus, has no right to succeed 10 Il
property, to receive maintenance'>>” or other beng
deriving from the status of the parent and child"*. Als
illegitimate has no right to participate in the intestaclos
either of his the parents. Likewise, neither of his pal

- where .an_ illegitimate person who has not b

| ted dies intestate in respect ofall or any of his :::er;
onal property, his mother, if surviving  shall ll
take any i.ntenest in his estate to which she
ve been entitled to if the child had been b

and she would have been the only surviv?nm
It has been argued that this Ordinance pmvidefi

remedy to the problem ¢
b 2 ] reated by th
ceming illegitimacy . y the common law

151 kasumu & Salacuse, Nigeria Family law (1966) at 207]
152 2 wal v. Yunnan (1961) 1 All NLR 254
153 Galloway v. Galloway (1965) A.C. 229, 311 per Viscount S

(dissenting)
1% | E Sagay, Nigeria Law of succession principles, cases statil
commentaries (1 ed, 2006, Malthouse press limited) at 2

Y, Princi i
e’ iples of Family law (4th ed, 1984) at 594




WHO IS A LEGITIMATE CHILD? ! dicially approved in Nwaribe v President Oru District
itt & Anor'® as not being contrary to natural justice and
. In this case the husband of Oyibo died and she
tinued to live in the matrimonial home, in the family of
“deceased. She became pregnant by the applicant,
ribe, while she still living there, but before delivery she
F- e house and went to stay with her people.
equently, she took an action in the customary court
| formal divorce. The Court held that marriage to the
J ‘Ied. Obiora, was not dissolved by death in 1952, and
d ‘, d Oyibo’s child to brother of the deceased. Although
pplicant did not participate in the customary-court
sedings he challenged the decision of the court as
) contrary to natural Justice and equity. Egbuna, s
uished the case from Edet v Essien!” on the ground
in that case under consideration Oyibo continued to
¢ in her late husband’s house after his death and
e pregnant  while staying there. There was no
lion of claim to the child on the basis that the late
ind was not refunded the dowry, as was the case of
Essien'®. Moreover, the learned judge argued that
pplicant did not contest the issue of the custody of
hild in the customary — court proceedings, and he was
and admitted in his affidavit that the custom of his
ty the child was that of the Oyibo’s late husband. He
fore held that the custom was not contrary to natural
¢ and equity

A legitimate child is one who is born of parents lawfully
married to each other. A child is legitimate at birth if bop
in a lawful wedlock. To be legitimate at birth, the paren(y
of the child must be lawfully married either at the time of
his conception or at the time of his birth. For instance
child may be regarded as legitimate even though the natur|
parents are not married to each other and with respect (0
who the child is legitimate is not its father.

In Ibo custom, for instance, a man who has no male child
may persuade one of his daughters to stay behind and not
marry, the purpose of such agreement is for her to produce
a male successor to the father, and there by save the ling
from threatened extinction thus any child she bears whilg

obligation to bear children for her husband ;marry anoth
woman for her husband —that is provide the bride price
the marriage . Children of the other wife are regarded as (
legitimate children of the husband .There are also instanog
of a child being regarded as the legitimate child of a m
who is not its natural father .For instance, a widow remal
in her late husband’s home without re-marrying and |y
marriage with her late husband is not formally dissolved
any child she bear post humously is regarded as |
legitimate child of her late husband at birth. This custo




Also a statutory law marriage that is void has its own
implication on legitimacy. In Nigeria, prior to the
enactment ofsection 49 (2) of the 1979 constitution'’ (now
42 of 1999 constitutions any child bom of a void marriage
was illegitimate®.

hieved either under the statutory law or under the
stomary law.

GITIMATION BY SUBSEQUENT MARRIAGE
\DER THE STATUTORY MARRIAGE

|

Finally, children of a voidable marriage are not conside ml
illegitimate because such a marriage is voided at (he
instance of any of the parties. Again, under customaty
law, any child bom illegitimate can be legitimated by
subsequently acknowledgement. More so, there is a geneml
presumption of legitimacy under the common or statutory
law?', in favour of children bom during the subsistence o
the relationship considered or believed to be valid and u
to 280 days after the situations of voidable marital uniof |
under customary law, if the marriage is subsequent voided
at the instant of any of the married partners, any child
bom, or any pending child to be bom, from a prevaili
pregnancy before decree absolute voiding the s
marriage remains legitimate.

» Legitimation of an illegitimate child through the
Sequent marriage of its parents was first made possible
Nigeria by the enactment of the legitimacy Acts (1929)*.
piece of legislation, though based substantially on the
English legitimacy Act 1929, contain some
ations intended to suit to local conditions. This
lied then to the whole world. By section 3(1) of the
Imacy Act:

re the parent of an illegitimate person marry or have
ied one another, whether before or after the
nencement of this Act, the marriage shall, if the father
e illegitimate person was or is at the date of the
age domiciled in Nigeria, render that person, if
, legitimate from the commencement of this Act,

LEGITIMATION OF A CHILD the date of the marriage, whichever last happens.

according to section 9(1) of the Legitimacy Act
" :provision for the situation where the father of an
imate person who domiciles in a foreign country of -
~does not permit legitimation per subsequent
npnium, but at the time of his marriage to the mother
llegitimate he was domicile in a country by the
of which such Legitimation is recognized, the

Legitimation is a process by which a child who has not ba
legitimate acquires legitimate status. The process ¢
Legitimation may be achieved by the subsequent marria
of the parents or his acknowledgement, that is,
recognition of the patemity of the child by his natuy
father. Legitimation by subsequent marriage can §




¥ TERNITY CONTROVERSY OR
ITIMATION BY ACKNOWLEGEMENT

illegitimate child will be recognized as lcl:gltlmatc;dﬂ:
Nigeria. His Legitimation will be by v1rtufel:0 0 "
subsequent marriage, and takes effect m Ry
commencement of the Legitimacy Act or the date o
marriage, whichever happen last.

ernity of a child refers to the fact of being the father of a
ticular child or the question of who the child’s father
. Paternity of a child is very important because it can
lead to single parenting. This will be so, where the
thood of the child is doubtful. The supposed father of
hild doubt his paternity because he suspects infidelity
© part of the mother. He denies that he was not the
I of the pregnancy that produced the child. The
ity of a child is always determined by a legal action
| as parternity suit or paternity action. In this a
r asks a court of law to find proof that a particular

LEGITIMATION BY SUBSEQUENT MARRIAGE
UNDER CUSTOMARY MARRIAGE

There is a paucity, if not absence of authority on I}h‘:
principle of Legitimation or by sut?sequent custor.nar)'/-‘:h.
marriage. A probable reason for this state of affans fls |
fact that some systems of customary la.w provided for an
illegitimate than to resort to Legitimation by sqb.seq:: |
marriage. The question of non-statutory Leg'ltlma“,’
including that by subsequent custor.naty zr?amagfa, :
considered by Brett, FJ, in Cole v Akmyel.e . In this c:l
the deceased married a wife under the Marriage Act. Dl:i
the subsistence of the marriage, the deceased forme )
irregular association with mother of the.tw,o a'ppe.llants .d
of the appellant was bom deceased’s wife’s llfe.tlm.e and
other, six weeks after the death. In con51de.rmg
legitimacy of the first appellant, bom during
continuance of the marriage, Brett FJ, stated that h(ej (\;v
regard it contrary to public policy for .tk.le deceas'e u
his life to confer the status of a legitimate (.:hll;i (;n
appellant by any other method than that provided by
Legitimacy Act.

lal support from him*. The Nigerian courts have
d rules of evidence to resolve paternity cases,
y can be determined by acknowledgement of a
03 the father®. Under some systems customary of
illegitimate child may be legitimated by
edgment, Acknowledgment consists of any act of
father of an illegitimate child by

edgement despite the fact that the parents have
en married to each other?’.

—_—

€ts which constitute acknowledgment

e acknowledgement, the act or conduct of the
e child’s natural father must be such as to
~Or establish  his acceptable of the child’s

.
2457me




Informal acts may, in appropriate circumstances, be
customary naming ceremony eight days after the l)sirth 0 i'lu
child is simply evidence of acknowledgement . But il
Akerele v Balogun2 9, it was contended in defence, that l!m
performance of naming ceremony of the illegitimate child
by his natural father outs ide his house was proof that he
did not accept patemity. Although the court did not rule f’"
this defence, it is submitted that it validity is doubtful
The failure to perform the ceremony in the natural father's
house may be capable ’
instance in, in this particular case, he is anxious to keep his
association with the mother
because ofthe difference in their ages.

pate mity30.

may constitute adequate evidence

patemity.

the chief Registrar of the supreme court of Nigeria

patemity. It is not necessary that he act should be formal.

enough. It has been held that the performance of the =

of being explained away. For

of the illegitimate secrel

Where the birth certificate of the illegitimate child bears the
name the natural father and was infact obtained by him of
on his instruction, there is clear evidence of recognition of
But in Young v Young®' it was held that i
baptism cettificate bearing the name of the nat%ual fatl:le f
cannot be regarded as an admission of patemity by him:
However, if proper evidence is adduced to explair'l the
circumstances in which the baptism certificate was issuedl
and connected to the parentage of the illegitimate child, It
of admission oF

An admission of patemity made in a letter addressed 1

| to amount to acknowledgement”. Sometimes, the
ntenance of the child by the natural father, including
“education (that is, the payment of school fees) is
arded as evidence of acknowledgement™.

Time of acknowledgement

 - ertinent to determine the time or times in which the
: of acknowledgement may be exercised. Must a father
owledge his child during his lifetime of the child? Is
cessary that the act of acknowledgement made public
1g the lifetime of the father? In proferring answer to
3 questions it is necessary to look at the decision in
sase of Oladele and others V Akinshola and others™.
deceased died as a result of a motor accident allegedly
d by the defendant’s negligence. The plaintiffs
ied compensation under Western Nigeria Torts law as
yives and children respectively of the deceased. It was
d that the deceased married three wives. One of the
claimed compensation on behalf of herself and her
who was born after the death of the deceased. The
| found out that this woman was not married to the
sed, but held that the question of acknowledgement
ot arise as the child was born after the death of the
. This is so because on the birth of the child the
ve father may, if still alive, realized that he made a
E- the child may resemble someone else, medical
nay show that he is not the father, or facts may come
't before or at the birth which show conclusively
someone else is the father in which case he may
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ultimately refuse to accept the child as his. The inchoate
act of acknowledgment of pregnancy mus t be per_fected b);
the formal acceptance of the child at birth by its natura

father.

THE USE OF DNA TEST TO ASCERTAIN
PATERNITY

Patemity of a child can be determin.cd or ?sc?rtained hz
patemity action or suit. A patemity suit -1s a f:o:.
proceeding to determine whether the pelsorT is 'the tlcl.r
of the child bom out of wedlock. "Ihe. suit . is usually
initiated by mother in an effort to obtain Chlld. supp(.m.
The DNA test or patemity test is a test usually mvo.lV?ng
DNA identification or tissue typing, for determining

whether a given man is a biological father ofa particulat

child. Parties can go to the hospital by concensus or the

court can order medical testto determine the patem.ity ol
the child. In divorce matter also where the proceeding I

nullity of a void or voidable marriage or whemw
patemity is in contention as was done in Oduche v. Oducl

and Magwuala v. Megwalu®.

SUCESSION RIGHTS OF AN ILLEGITIMA

CHILD

The practice varies among various communities. An;‘
the Yorubas, illegitimate children are accqrded equal |
as their legitimate counterparts; the same is true of An |
Ibibio, Oron, Aba-Ngwa, and Nsukka, among othemn,

me other communities, illegitimate children are deprived
Succession rights. The court appear to support this
prehensible practice, as demonstrated in Onwudinjo v.
) wudinjo36, where the court rejected the claim of an
egitimate child to share in the intestate estate of his
hier on the ground that no evidence had been laid in
pport of such claim, but supported a claim by a child
ere the patemity had been acknowledged. With due
pect this is miscarriage of justice by justice Ainley,
(@s he then was). His decision is contrary to section
) of the 1979 constitution, (now section 42(2) of 1999
H'titution) which assimilates into society citizen bom out
vedlock who ordinarily would have been dis inherited
r English law or their customary law. Similarly,
42(2) states, “No citizen of Nigeria shall be
Cted to any disability or deprivation merely by reason
 birth”. The constitution is the foundation of legalities
geria. It is the duty of the court not only to protect it
50 to promote its operation to achieve its objective of
| engineering  through articulate and purposeful
etation of law. Furthermore, provisions in America
irope provide for equal right for children bom in or
I'wedlock, though the European does not contain any
: provision to this effect, the European Court of
I Right held in Marckxx v. Belgium®® that no
ve and reasonable Justification existed for denying
gitimate any entitlement on intestacy in the
18 of her mother’s family. In Mojekwu v. Mojekwu
Wi customary law of Oli-ekpe was struck down

(249




under the repugnancy principle by the unanimous
judgment of the Enugu Division of the Court of Appeal,
The basis of the decision was that the customary law in
question which “permits the son of the brother of the
deceased person to inherit the property of the deceased (o
the exclusion of the deceased’s female child” was a clear
case of discrimination and inapplicable. In Mojekwu v.
Ejikeme, Fabiyi JCA (as he then was), held that it must be
pointed out that the fact that the plaintiffs/appeallants were
born out of wedlock is immaterial, that cannot be used

against them inheriting the estate of their father Reuben

Mojekwu.
SUCCESSION RIGHT OF A LEGITIMATED CHILD

The laws governing succession in Nigeria can be divided
into two broad categories namely Testate and intestale

succession. This classification can be further divided inm‘

intestate succession (Non-customary) and succession undel

customary law. Although Islamic law has new attained A

distinct legal, system as was declared, by the supre

Court. Islamic law is now distinguishable from customary’

4
laws™.

TESTATE SUCCESSION

As the name implies, testate succession consist primaril
of wills. In Nigeria, there is no uniformity of applicaly
laws relating to wills. Consequently, among the stal
that were created out of the former Western Region, |

licable law is the wills laws®. By virtue of the

Visions of the Applicable laws Edit of 1972*, Lagos
e adopted the westem Nigeria law. On the other hand,
' rest of the country*? cons isting of 19 states from the
them and 11 States eastem and south South part, still
plies the English  wills Acts 1837 and the Wills
iendment Act 1852 but with inclusion of some
jsions that took into consideration the prevailing
omary law in the affected ara by testamentary
josition under customary law, cannot be disposed of by
Also, section 15 of the wills law provides that every
made by a man or woman shall be revoke by his or
‘bsequence marriage. However the wills law exempts
friage in accordance with customary law from having

.STATE SUCCESSION

e other hand, intestate succession bas ically involves
pplications of three systems of laws, like the position
: egitimacy and Legitimation. These are @) the
\ law (b) the Administration of Estate laws of
5 states and customary law®’. According to Sagay™*
factors which determines which system s to apply
Iy case, it is the type of marriage contracted by
€ person. In the case of Muslims the religion
ed by the deceased is also relevant”. Commenting
t the leamed professor stated the principles of law
ows : thus, if a person contracts a Christian marriage
® Nigeria, the common law of England govems the
251]




distribution of his estate. If he contracts a statutory (Act)
marriage in Nigeria, then if dies domiciled in Lagos or any
of the states comprising the old western religion, then the
Administration of Estate law45 will govern. If he contract a
statutory marriage, but dies domicile in any of the stale
comprising the former Northern or Eastern Regions, which
are ye to enact their own law on non-customary succession,
then the common law will also govern the distribution of
the estate™. Finally if the intestate person was il
indigenous Nigerian and he did not contract a Christian 0f
Act marriage, or even if he did, and no issue Or Spous¢ ol
such a marriage survived him, his estate will be distributed
in accordance with the relevant customary law. If the
intestate was a Muslim, then [slamic law govems‘”.

oxdfng to Ruxton, only a father’s declamation i
ertain and who may reasonably be attributed to hi ;
g the child, taking into account the difference ol;‘n e
; ]Of:al custo.msSO. Ige in his opinion said under Islafng'e
¢ in any situation where patemity of a child is 'lc
) l: anc% where the mother has already contracted IZ
‘hbrlr.lahme.lge as in the ‘instant case, the essential thing
is .lS how long is the period from the date of the
nd marriage, and the delivery by her of the child®'

'f- 1.ng to all Sunni Schools of Islamic jurisprude
inimum period of gestation is six months. In effr;ce’
b la\.zv, aFtribute to the husband the patemity. ofa ch:l:’i
to hlS wife within a period of less than six months of
mage l.)etween the two parties . This is the decisi ’
ourt in Ashietu Mayoki v Alhaji Nda*. Howe:/On
lld bom .to the Muslims who are not legally marrieedr
h other is not capable of being legitimated under

law. This is because Islamic law does not approve

_‘-marital sexual relationship[p and to allow

it on of any issue of that relationship will amount
“ of the laws of Allah. However in so far as Nigeri
lar state and the constitution is the gxundn%)rma
2%(2) of the Constitution will apply to legitimi ,
timate child born to Muslim parents. -

LEGITIMATION UNDER ISLAMIC LAW

In order to avoid the usual controversy surroundi
paternity of a child, Islamic law provides that a free wom
who has been repudiated or who has become a widd:
must undergo a term of prohibition before she can i
marry. The object of this term is to be sure whether she
pregnant or not. The length of time is that of three period
purity in the case of a free woman and of two in the ¢
of a slave woman. Even in the case of illicit intercourse |
same period of Iddah must be observed*.

After observation of Iddah, if a woman has a child wi
six months, the child is affiliated to the man whom she
the Iddah but if after six months the child is affiliated

A M.WMMWWWM R

=)

h
. usband, Sarutu Nna Gogo v Jubril Mohammed*’
i ver, a father can acknowledge patemity by admission-

—=
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Conclusion AN APPRAISAL

PROTECTION
From the foregoing legitimation is applicable to the three
types of marriage possible in Nigeria since the Constitution Olufemi Abifarin
is the ground norm in Nigeria and Nigeria being a seculas |
state, legitimation is possible in the three types of marriag - E.A Adesina, Dep
in Nigeria. I is also clear from he wordings of the State
Constitution that any child born in Nigeria whether it ;
: oy iy Aderemi Oyebanji
the parents are married the child is legitimate and must net
Babalola

be discriminated against, must not be called a bastard 2
should not be made to suffer any disadvantage or disabilis
by reason of the circumstances of his/her birth. The itract
philosophy behind this provision is that the child is :
innocent being who did not create the situation that led
his birth. However it may also be posted that such
provision in the Constitution can discourage marriage
encourage promiscuity and single parenthood if there is
difference between a child born in wedlock and that be
out of wedlock. This provision though is capable
encouraging single parenthood but it has solved a
problem of discrimination against child born out
wedlock by making the child to be able to inherit
father’s property and also removing the stigma of bast
always placed in such a child by the society.

mage as a unive
ily'°. And in a n
oand, his wife orw
2y together for life
eVer, certain unfo
onious relationsk
=s on one hand an
BB cases thee may
r and mother or t
sonship may be me
€1, concubinage ¢

Abifarin and A.K Ham
=imonial causes in




