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CHAPTER TWENTY-ONE

APPOINTMENT OF FEMALE AS A QADI (JUDGE) OF SHARIAH
COURT OF APPEAL: A GENDER BATTLE OR RELIGIOUS STANCE

Abdulraheem Taofeeq Abolaji*

Abstract
Shariah Court of Appeal in Nigeria is one of the superior courts that adjudicate
on Islamic matters. The appointment of the justices is well provided for under the
Nigerian constitution. Appointment of a female as a judge of faith based
adjudicatory process has remained a thing of divergence among scholars. A
cursory look at the appointment made so far in Nigeria reveals that there is no |
single female ever appointed as Qadi or justice. Therefore, this research ;
investigates the permissibility or otherwise of a female as Qadi of Shariah Court

of Appeal in Nigeria. In carrying out this research a doctrinal method is employed

which include analysis of primary and secondary data. This paper argues that
appointment or otherwise of a female as a Qadi should not be categorised as a

gender battle, rather a religious pdsition, depending on the madhab, a given

countryis disposedto. Itis found that a female can become ajudge of the Shariah
Court and hold high ranking positions in the court as there is no explicit
prohibition of such appointment in the fundamental sources of Islamic Law. The
paper draws lessons from jurisdictions like Malaysia, Pakistan etc where females
have been appointed as judges of the Sharia Court. |

KEY WORDS: Qadi, Appointment, Nigeria, Malaysia, Shari'ah.

1. Introduction

The appointment of a female to a judicial position in Shari'ah court system is

rather a sensitive issue, especially in the light of religious scholars' stance. There

are divergent of opinions on whether female can be appointed as a Qadi of

Shari'ah court. It is indisputable fact that Shari'ah Court of Appeal in Nigeria is an

appellate court and basically dealt with issues relating to Islamic personal law. It
is however iniperative that thete is no female Qadi among the Qadis of Shariah
 Court of Appeal in Nigeria because Nigeria as a country is disposed to Madhab
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o] f;ﬁé adu die COnstitutig,, allgy,, 2 Ving i (gud_gy_ have knowledge of Islamic Jurisprudence, he must be
Judication of g ariah“'s they; must be mentally stable and must be on sound mind., he must be 3
i 3 Iy, s

subject o the arguments among the Ilamic Jurists which shal
1the later part of this article. :

;Emsiﬁon on the Appointment Female as Qadi of Shariah Court
Jagrm

. e
2adi of Shayig, 5o It. Thi

, 13 ﬁﬁty’—-bf—l'slémic scholars are of the opinion that females are not fit and
msOmejudsdictions_ Appeg|

er to be appointed as Qadi of Shari'ah Court. The proponents of this view are
~ Maliki, Shafii and Hanbali schools. The Hanafi School argued that a female can
- beappointed as Qadi with exception that such female Qadi cannot adjudicate on
- matter involving Hudud and Qisass which are criminal matters. It is also the view
of Hanafi School that a female can be appointed as Mufti and other top position in
the Shariah Court, like Registrar, being in the helm of affairs in the adjudication
by means of Sulh (settlement of disputes). Their views are based on the following

Quranverses:

e made by the 'Men are the protectors and maintainers of women, because Allah has
, icial Council, subject to the 3 made One of them to excel the other and because they spend (1o support

Asregards to the qualificatiops them) for Their mean"”
been spelt out by the Ni gerian ] Itis crystal from the above verse that men are the protectors and maintainers of
egal practitioner in Nj geria ~ women, in the sense that they are in charge of them. Therefore, the verse may be
tless than 10 years. B rson wio understood to mean that women cannot be appointed in charge of such
With experience can also be ' responsibilities otherwise women would be the protector which is the opposite of

what the verse says.
'but men have degree (of responsibility over them)"
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Furthermore, the Hadith referred to in the pref:e
categorised t0 form part of an isolated Hadith of which the narrators arc
than two persons. . the Hadith has numerous narrators, which 1s @ow
as Mutawatir in Arabic parlance. Assuming the Hadith is Mutawatir, there will no
room for different argument Or discussion as far as the appointment of female
judge or Qadiis concerned.” It is one of the principles of Islamic law as far as the
exegesis of the Hadith of Prophet Muhammad Ahad (the chain of narrators of this
Hadith are not more than two people) is concerned that binding rules can be

to act on it." Therefore, the

formulated from such as Hadith and it is not necessary
nt of female as Qadi of Shari'ah Court is allowed based on the

ding paragraph has been
¢ not more

appointme
interpretation of one of the Quranic verse which says:
* and call in to witness from among your men two witnesses

but if there not two wo
7 thoseyou choose to be witnesses........
It can be pointed out from the above verse that the testimony of women in any

mz?tter is strong and recognised as credible evidence as same will be admitted in
evidence. Therefore, for a woman to be appointed a judge, should be permitted by
awa3./ of analogy. On the other hand, if we are entertaining fear about the
Cf‘edlblllty and sense of reasoning of a female, two females may be a ointed to
sit together, having regard to the admissibility of testimony of twopi/omen in

place of evidence of a man as contained in the above verse

men, then one men and two women  from among
2512

9
Ibn Majah, Abu Abdullah Muhammad
= ah M i i iy
- A;\\.Ii.{(2022) S e ofE\kI)il:i Z::;d al-%asw.vait:;ﬁSum;p Ibn Majah vol. 2, page 784.
Hanafi ' lami . 0 and dmini on of justice in Nigeria.
Hanafi ammed (2022) '[slamic Law of Evidence andAdministr;tionc:fl;‘u]:tliie inbl;i;g:iap 106
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the official school adopted i Mala

ing as judges. In the stead, Chief Shariah Juqd
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on the appointment of female as Shari'h judge. For example the
that women lack intellectual capacity and weak in making judgment
impt : ons that based on the position that women are not actively exposed
%éﬁyities." On the other hand, women in contemporary society are in
position to men in term of the opportunity to acquire knowledge through
nd freedom to express their thought. History has shown that there are
fxq are endowed with intellect and intelligence like Hafsa who was

through the understanding of Maqsid Shariah.
ove discussion on the appointment of female as a judge of Shari'ah court
the appointment of more women to the Shari ‘ah court. In some states,
'« ‘pg.eviously served as Sulh officers, in other states they came from the
esearch officers or lawyers. For example, despite the fact Lh.at state of
cfall,y declared it would not issue out fatwa on the :appomtmem 0
adi, it was one the early state to officially appoint female Sul
officers conduct mediation proceedings with the authonty t
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takingly examined the need for the inclusion of the female Judges among the
g"es of Shari'ah court in Nigeria. This

will surely enhance females in gur
ety. The important thing is that, they must satisfy the requirements, There are

W. This proposition will create no room

in Nigeria. The involvement of Aisha
A) in answering some questions relating to Islamic jurisprudence during the

e of Prophet Muhammd (S.AW) when some women were referred to her.
“ i;;mse and disposition paved way for their stance and inclusion. It is also
mte ~to mention that aside from being a Qadi of Shari'ah court, they'can alsc
d high position such as Mediators in the establislhme?t.of Sulh: Registrars o
: hari'ah Court of Appeal as practised in Malaysia. It is instructive to not.e th;
the qualities of Judges as mentioned above should be adhered to in ¢
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