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ABSTRACT
Nigeria has being faced with numerous challen

ges since her return to civil rule on the
29" of May, 1999; while some of these challen

‘ 1g¢s are carried over from the military
era, a few are new and as such are linked with the new

democratic regime in the
country. Peculiar attention has being taken by issues of inter~govemmenj:a1 conflicts
as well as conflicts involving various arms of government. St?.tes machineries have
at some times being grounded on the bases: of tortuous Cl:)IlﬂlC!IS betweep the three
arms and tiers of government alike. Of particular Interest is the issue of dxsharmpny
" and conflict involving the arms of government especially the executive and Judiciary
arms of government. The long period of military occupat

1on of the national political
ace provides an explanation for this ugly tr'end. This _trch has often time thrown
zganngr into the wheel of democracy and its consolidation, thereby, taking the

country several steps backwards in her joqmey tpwards effective governance a}nd
democratic consolidation. The paper while relied on secondary data coll'ectlon
methods; it adopts the theory of checks ;md balances as fra_rnework_of analysis .The
paper seeks to examine conflicts that involve the executive and judicial arms of
government in the Nigeria's Fourth Republic democratic experiment. The study
provides an in-depth analysis into the causes of such conflicts and its effects on

democratic consolidation of the Nigerian nascent and fledgling democracy. It
however goes further to offer solutions to stem such ugly trend.

Keywords: Executive, J udiciary Democratic-consolidation, Nigeria, Conflict

INTRODUCTION

The essence and flavour of democracy can only be made manifesthunder a ii::r:)c;
aimosphere of freedom and independence of the arms of government. The propone

the theory of separation of powers and the principle of checks and balances have
€nvisa

ged a situation where the liberty of the citizens wpuld grave!y bp In Jet;pard)(')::égef
the three powers (legislature, executive and judiciary) tuserd in an individual or }%erreng iln
individuals. Jack (2005) has rightly captures the need to tamelthe n.u)t)stc; n:'\llowin
individuals that are entrusted with power. He summarily captures it in the o g
words.
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de to counteract ambition. It may be a reflection of
huiman nature, that such device should be necessary to contro{ the abuses of
government. The government itself is but the greatest reflection on human
nature. If men were angels no government will be necessary. If angels were
to govern men, neither external nor internal control on government would
be necessary. In framing a government which is to be administered by men
over men, the difficulty lies in this, you must first enabl_e the government to
control the government, and in the next place, oblige to control itself

(Jackson, 1995).

The three arms of governt

recognition have the liberty to operate without the ;
while they must also at all times stand-by to avoid the concentration of too much power

in one body of government to make them strong enough to trespass 1 nto the other'sPowcr
(McHugh, 2002)to ensure that no one goes beyond the congtltutlongl boundaries. To
Mbah (2007:187), separation of powers asa doctrine becomes imperatively important so

as to keep tyranny at bay. He affirms as follows:

The reason for proposing the doctrine of separation qf powers is to
fragment government power in such a way 10 defend liberty and keep
tyranny at bay. This is because of human and the assumption that if
unrestrained by external checks, any given individual or groups of
individuals in power will go beyond the limit of their authority, in order to
establish a political system where no individual or group could dominate

others....

Ambition must be ma

nent must within a reasonable sphere of constitutiona]
undue interference of one another,

that the liberty of citizens can be guaranteed which is a
hallmark of good governance and democracy. However, situations do presentitselfto the
contrary of the above; the crush of the relationship of checks and balances between the
arms of government is not (always) a harmonious relationship but rather putting the
powers of one another to checks, which provides the fertile ground for, and generates
tension and crises between the three arms of government(McHugh, 2002). In such cases
the judiciary which is dubbed as the hope of the masses is looked up to for remedies and
resolution of crises either among citizens, between citizens and government, among the
other two arms or between the tiers of government. Conflicts among arms of government
in emerging democracies like Nigeria, is usually unhealthy which sometimes results in
gross abuse of constitution and gridlock in government processes.

It is only in the above situation

The Nigeria's emerging democracy, with weak institutions and structures that are largely
(still) undergoing trials and experimentations has made issues of checks and balances,
cooperation and complementarities among the three organs of government to be in a
continuous contention (Okeke & Idike , 2017).The Fourth Repuglic was birthed on the
29" of May, 1999 after a long period of military rule that has left the Nigerian polity
without a well strengthened governmental structures and institutions buf rather with
emerging strong individuals that have taken advantage of the weakened political system
to wield absolute power in fragrant abuse of the law. This phenomenon imposes on
Nigerian polity the culture of abuse of human right, disrespect of rule of law and

disregard for the judiciary which has destroyed the fabrics of the state (Hakeem, 2009).
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heckered unpalatable culture is demonstrated by the selective ob

sovernment as well as the culture of impunity th, ;
Ordﬁfdit;%::l; the nation returned to democratic rule, Tﬁc FO{rthdIt{cPcrvades the land
jmme

: ment from inception has continued to witness protracted crises prble democratic

The ¢ edience of court

‘nerl T : SN T : g among t i
e,\p]ifo faovernment. xecutive-judiciary face off has consistently doted thég pgTi;/agli ous
arm® turn to civil rule. Y Since

there

. 1diciary has had an unpalatable history of antidemocra

The ] ilit le where it has b pecially
- the long years of military rule \'Jv ere it has been used to perform so :
jdt?bri[}:i:ke the annulment of the June 12", 1993 election (Obutte 2016 cited i?gEZLzhz

ike, 2017) and the k_illing Qf the Ken Saro Wiwa and the nine Ogoni envir .
Aj,lt ?sts. There have being series of corruption related cases brought against m:rrr:rg‘:rztglf
?he bench, which no doubt has heightened the conflict between it Nl

exeCUtive-

tic credentials eg

< in the light of this that this research work aimed to provide an x-ray into the seri
gxlgclgti"e'jlgjdi(:iary conflicts in the Fourth Republic. Further to this, t%()e paper is gll.s(s‘_l:g
by triple-fold research questions as follows: i. Vs_rhat'aire the causes of the incessant face-
off between the executive and judiciary in the Nigeria's Fourth Republic. ii. What are the
imp]ications of such conflicts on democratic consolidation and good governance, and,
iii. what are measures to be put in place stem the future occurrences of such conflicts.

THEORETICALREVIEW

This study adopts the theory of checks and balances as the framework of theoretical
analysis. One of the key perimeters for gauging the extent of the deepening of good
governance in a democratic society 1s the availability of liberty and freedom of citizens,
the existence of rule of law as well as the extent to which the government (executive)
obeys the decision of then judiciary (court rulings). All these according to Montesquieu
(1748) and Hamilton& Madison (1788) can only be guaranteed if the three powers are
not united in an individual or a group of individuals. ‘

Checks and balances as a theory is rested on the principle of division of powers as
espoused by the French Jury and political thinker Baron De Montesquieu (1689 -1755)
in his book the Spirit of Law (Espirit des Lois) published in the year 1748emphasises the
mechanism of control (legal) that is put in place to check the excesses of the various
organs of government by one another. Montesquieu has posited that the combination of
these powers in one individual or group of individuals produces tyranny and despotism
where the lives and liberty of citizens will be in jeopardy. In his words:

When the legislative and executive powers are united in the same person,
or in the same body of magistrates, there can be no liberty,; because many
apprehensions may arise, lest the same monarch or senate should enact
tyrannical laws, to execute them in a tyrannical manner. Again there is no
liberty, if the judiciary power be not separated from the legislative and
executive. Were it joined with the legislative, the life and liberty of the
subject would be exposed to arbitrary control; for the judge would then
be the legislator. Were it joined to the executive power, the judge might

?fggve with violence and oppression (Montesquieu quoted in O'Regan
5).
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(No. 51) authored by Hamilton and Madison in 1788

: deralist list
The drafting of the Federalis fMontesquieu when they asserted that:

relied heavily on the view 0

To what expedient, then, shall we finally resort, for maintaining in

practice the necessary partition of power among the several
departments, as laid down in the Cons{ttutton?.]f he only answer that
can be given is, that as all these exierior provisions are found to be

inadequate, the defect must be Supplied,, by so contriving the interior
structure of the government as that ils several cgnstltuent parts may, b_y
their mutual relations, be the means of keeping each other in their
proper place... In order to lay a due foundation for that separate and
distinct exercise of the different powers of govgrnment, which to a
certain extent is admitted on all hands to be essential to the preservation
of liberty, it is evident that each department should have a will of its
own; and consequently should be so constituted that the members of
each should have as little agency as possible in the appointment of the
members of the others. ... Some difficulties, however, and some
additional expense would attend the execution of it.

The executive and legislative arms derive their powers from thg people thropgh election,

while the judiciary is jointly appointed by both the executive and legislature. The

legislature exercises control over the executive by having to review its budget, pass bills

sent to it by the executive, exercise oversight functions over it and by the ratification of
certain actions and decision of the executives including appointments of certain heads of
agencies of government, deployment of troupes during war, as well as entering into
diplomatic relations with other countries among others; the executive on the other hand
checks the legislature by its power of assent and veto on bills passed by parliament. The
executive is empowered to appoint members of the bench, but such appointment requires
the consent and ratification of the legislature to take effect. On the other hand, the
judiciary,(through its power of judiciary review as contained in sections 6 and 315 (3) of
the Nigerian Constitution) can declare laws passed by the parliament and actions of the
government (executive) as null and void.

These complex network of control (checks and balance) is put in place to ensure that no
arm is powerful enough to the extent of being corrupt in power as the English historian
and writer John Emerich Dalberg- Acton rightly put it in his letter to Bishop Mandell
Creighton in 1887 that: “power tends to corrupt and absolute power corrupts absolutely.
Great men are almost always bad men” “Checks” refers to the ability, right, and
responsibility of each organ to monitor the activities of the other(s); “balance” on the
other hand refers to the ability of each entity to use its authority to limit the powers of the
others, whether in general scope or in particular cases.

Checks and balances as a control mechanism among the three arms of government takes
two forms: 1) functional checks and 2) dysfunctional checks. Functional checks exits
when the relationships that exist among the arms of government are cordial, constructive
and harmonious. while on the other hand dysfunctional checks is one that is laced with
acrimony, conflict, crises and trouble as we mostly have emerging democracies like
Nigeria's. The later is however fast becoming a characteristic of Nigerian democracy.
The focus of this research work is the dysfunctional checks and balance which has
featured prominently in the Nigeria's Fourth Republic.
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: The Supreme Court of India is empowered by Article 143 of the constitution of India to
entertain such issues that are referred to it by the constitution. While the opinion and
advice offered by the court under this situation are not binding, they are hardly ignored
Apart from the above roles, the judiciary also perform miscellaneous functions like
constituting special tribunals, commissions or panels. In Nigeria, the judiciary is at the
fore front of setting the pace on electoral matters. It also has a role to perform in the
impeachment of the president, governors or council chairmen.

Another area of agreement among scholars is the acceptance of independence of court ag
a fundamental requirement for an effective and efficient judiciary, which according to
Johari (2002) will make the judiciary act impartially and expeditiously. Mode of
appointment, better remuneration, tenure of office, post retirement appointment and
restriction on public contacts are pre-condition for independence of the judiciary.

The Executive

The executive is the second branch of government that is responsible for the application
of policies and the authoritative rules of the society (Anifowose, 2008). The executive
arm is concerned with maintenance of law and order, formulation of government
policies, running of government machinery and ensuring that the policy formulated are
implemented in the best possible means (Abonyi, 2006 in Fatile, 2016). The executive
arm is strategic and important to the operation of democracy as well as the attainment of
democratic good. This is because they coordinate government and the activities of its
various units. It initiates policy and programmes and ensures the implementation of them
after such (programmes and policies) may have being passed into law by the legislature
(Fatile, 2017). Executive arm is the 'brain box' and the 'heart' of the state, just as the view
of Hewood (2007) echoed by Fatile (2017) concluded that it is" the irreducible core of
government".

For effective functioning of the machinery of government, there must be a continuous
interaction among and between the organs of government. This interaction could take the
form of conflict, cooperation, negotiation, bargaining, and reconciliation (Bassey et'al,
2013). On the contrary, the situation in Nigeria is in direct opposite of the view of Bassey
et'al. Fatile while ruminatingon Hammond and Buttler (2003)'s view concludes in the

following words:

The concomitant effects of the institutional arrangement of presidential
system often pose the crucial problem of relationship between the
executive and legislature which is pejoratively referred to as ‘deadlock’,

‘gridlock’ or 'stalemate’

Democratic Consolidation

Democratic consolidation aptly falls in the group of topical concepts that has in no small
measure attracted the attention of several scholars since the inception of the '3" wave of
democratization across Africa(Adeosun, 2014) as the concept just like many social
science concepts, assumes an amorphous nature depending on the scholars. In the
opinion of Schedler (1998), democratic consolidation is “an omnibus concept, a
garbage-can concept, a catch-all concept, lacking a core meaning that would unite all
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s of usage. The duo of Linz and Stephan (199
E:,Oicdeosun (12014)‘c-lassiﬁed dem_ocratic coisoli?a?iri)i\;ilzszgsla}(1992
" solidation is av01drng_dgn1_ocratlc breakdown (L jnz and Steph 0: firsy|
it is evolving from a diminished sub-type of OP aanl993.
democracy (Valenzu.ela, 1.992). Schedler(]ggg) cited in Adeg Consolidated liberal
that the latter c!ass.lﬁc‘atlon_ focuses on the process of engender:
organizing and institutionalizing democratic practices: Whilegthe c;rmg,
co},cemed with the processes mv'olved in stabilization as well as m ‘Orrr?'e.
Jemocracies. Nascent dc.:mc?crames face lots of challenges anqg thre ta Intaining 9f few
its former state of authoritarian rule. The growth of such democrac o Ofcol]apsmg into
the threat of being retarded or better stijll regressing into authoritari;iisg]iligolr)ne]s. [;mder
- LEliberate

therefore be put in place t
measures must . [N place to ensure that ng )
consolidated in the fasted possible time seent: democracies are

) as revieweg
Y democratic

Completing,
['1s majorly

Iﬁ the views Schmi_tter.(l9?2) and Lee (2007) reviewed in Akubo
Democratic congohdatlon 1S obs_:erved from two Perspectives; firstly as 2 “mintr i
conception”, which lays emphasis on procedural or formal democ rialiss

L) o) . . " rac " M‘ z & .
of a consolidated democratlc regime is “the process of transform?n g g:gr:gé‘f‘é\new
arrangements, prudential norms, and contingent solutions that haye €merged dur;nznt;al

(%

transition into relations of cooperation and competition that are reliably know
regularly practiced, apd voluntarily accepted by those persons or collec}t/ivesofl:n’
articipate in democratic governance (Schmitter, 1992).” The second conception j tha t
view of Lee(2007) is the “maximalist view, which €xamines on the outcomespof o]?t' .
such as institutionalization of political institutions, social Justice, and ec%nogisé
equality.

Schedler describes democratic consolidation in the following words:

and Yakubu, (2014),

The term “democratic consolidation” was initially described as the
“challenge of making new democracies secure, of extending their life
expectancy beyond the short term, of making them immune against the
threat of authoritarian regression, of building dams against eventual
“reverse waves.” 10 this original mission of rendering democracy “the
only game in town, " countless other tasks have been added. As a result,
the list of “problems of democratic consolidation” (as well as the
corresponding list of “conditions of democratic consolidation”) has
expanded beyond all recognition. It has come to include such divergent
items as popular legitimation, the diffusion of democratic values, the
neutralization of anti-system actors, civilian supremacy over the
military, the elimination of authoritarian enclaves, party building, the
organization of functional interests, the stabilization of electoral rules,
the routinization of politics, the decentralization of state power, the
introduction of mechanisms of direct democracy, judicial reform, the
alleviation of poverty, and economic stabilization (Shedler,1998)
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e democracy and the proc -
: lidation is a feature of Process of
To Okeke (201), democtalio BFEP - hanisms of democracy. The need for building

- hening the defense _ : ‘
growing and strengthening y however 1S more pronounced in deVEIOpmg

I]le (lt‘le 1s€¢ me a i dCIllOCl"BC ) ;
d(.-n]UClaC]ﬂS. : I S”Cl

ngthening of certain government institutjoe.
St Itillflut('j esafll: ?s?frx?tl];;:;ffg] :;st::m% indepgndence of judicial and respect fs;
such as t_lkl e ef\gr]enzﬂela ,1990) cited in (Akubo & Yakubu 2014). Democraﬁc
human‘drlg_ s is the rocess of institutionalizing democratic value, culture and p, —
consoli ét]oé’ :n of c[131oi'ce of citizen in leadership recruitment, respect ,f(_)r human right
sugh{?s ee (;riodic free. fair credible elections as 'wal as accountability of politica]
?ellade!rsﬁg}t)y’tiat guaraﬁte,e the survival and flourishing of democracy (Adaka; &

Olorunsuwa, 2019).

iciary in Nigeria's Fourth Republic: a Review -
%ﬁgﬁizg;s ju%liciary came into the fourth republic with a battered image, lowly rateq

i ' ici d complacency (Hakeem, 2009). This is because the court wag
iﬁéﬁhﬁ?ﬂ;&a& the pegpetuati}c’m of military rule; as well as a partner in the abuse
of the liberty of citizens during military era. The judiciary in the word of Okeke and Idike
(2017) has played the role of an “anti-demos:ratlc institution particularly dur'mg t.he
military rule in the country” especially with their role in the annulment of the pr.esndentlal
election of 1993(Obute, 2016 cited in Okeke and Id1k.6, 201 7).. An Abuja .ngh Court
judge Justice Bassey Ikpeme granted an injunction against holding the election Just two
days before the poll day, in spite of a subsisting law that forbade courts from entertaining
any case relating to the election (Okeke & Idike, 2017).

Judiciary in Nigeria is reputed for shady deals, judicial highhandedness and corruption.
It has been implicated as being neck deep in ensuring that Nigeria democracy is
perverted as it assumes the reputation of anything goes, hence a lot of people have being
perverting both civil and political justice(Aver & Orban, 2014 and Okeke and Idike,
2017). Aver &Orban (2014) taking a clinical look at the Nigerian democracy observed
that Nigerian judiciary has provided the ground that has weaken the system, thereby
making democracy chronically sick in the country. They went further to assert tha:

More worrisome of these defects is the facts that the system has failed to
respond fo the periodic and episodic surgical of democracy especially
the ability of this important organ of government associating itself with
unbridled corruption where desperate politicians go to great lengths io
corrupt judges in order (o secure undue advantages for themselves at the
detriment of the poor masses. The integrity of Nigerian judiciary
contrary to the assertion that the Judiciary is the last hope of the common
man, when the chips are down it has al ways sided with the rule of class in
Nigeria against the poor masses as such it does not promote the
development of democracy in the country.
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integrity of the Nigerian judiciary has become quesf; ;
lBal;gatuncle (2010) echoed in Aver and Orbar? 2()S]t]|0 r::gl)en((gk:hkc & Idike,
bers of the AkWﬂ-n?O'm State Gover_norship Election Tribunal were sacali:elc;1 %003
mel JHion's judicial service on 1h§ allegation of bribery; chairman of the Trip I o
the N M. M. Adamu; Hon. Justice D.T._Ahura, Hon. Justice A M. Elelegwau;ad,é::?n.

W strate 0.]. Isede were all found guilty of receiving large s § Ll
Mag the Governor of Akwa-Ibom State. In a similar manne
from ied that Hon. Justice Okwuchukwu Opene and Hon. J
regsl‘;i'j'i were found guilty of receiving large sums of mone
‘:‘enatorial District El.ectlons Tribunal in 2005. While Enwe
> ion that the Nigerian democracy has had some appreciable
0 tlul'n to civil rule, he agrees h.owe\{er that the general and ling
= that the Nigerian judicia_ry is an institution that is stained
:an doubted evidences c_>f w1desprea_d sectional bias and corruption within the bench. Just
4 a former Chief Ju.S'[IC:e.Of NI gerian Sugreme Court Justice Dahiry Musdaphar( 201 1)
<ubmitted that: “th_e Ju’(}mary is sadly not insulated from thﬂe monster of corruption that is
ravaging the society”. Musdaphar went further to paint a graphic picture of the
unacceptable and appalling situation the judiciary ha

: s found itself and the ignob)]
perception of the public about it; he captured the situation in the following Wor%i];; " [;

light of the challenges that thg Nigerianjudiciary grgpples with, there is no disputing the
fact that, as it stands today, it appears that the sociely we serve is not entirely satisfied
“with our performance”. The percept:on-and rating of the public about the Nigerian
judiciary has therefore being greatly bruised because the reality on ground is a direct
contrast to the submission of Enweremadu (2011) that 'judges must be competent
learned and of high integrity in order to command universal respect and approval'. Whilé
the knowledge and competence of the Nigerian bench may not be in doubt, the integrity
is in question. Relying therefore on the statement of Mackanzie as echoed by Justice
Dahiru Musdaphar that:

{ences the

2017). 35

ums of money as bribe
t Shehu 2012 has also
u§tice David Adedoyin
Y in the Anambra South
remadu (2011) holds the
reforms since the nation's

gring opinion of the public
with.corruption as there are

Without armies to carry out their judgments, courts are dependent on the
consent of the governed no less than the other branches [of
government]...When the image of the judiciary is tarnished, the moral
authority of the courts is critically undermined. The appearance of
partiality...is the grealest threat that confronts our Judges. A judiciary
that is sufficiently armored with a good reputation for integrity can
withstand other threats.. It, therefore, follows that the authority of the
Judiciary rests squarely on the public perception of its propriety

And the conclusion of Musdaphar that:
The authority of the judiciary rests squarely on the public perception of its propriely.
Where public confidence in the judicial system is high, the incidence of people taking the

law into their own hands will be minimal. The reverse is obviously the case where public
confidence in the judiciary is low
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It could hence be inferred that the conflict between the executive and the judiciary is
(among other factors) rooted in the perception of, and the clonﬁden'ce of the exe.cptive in
the judiciary, As much as the Nigerian judiciary has lost 1nternathnal recognition and
patronage, it has also lost its usefulness and value athome as de’p_rcssmg state of afffairs of
judiciary in the country has resulted in the inability of the (]udlcla!) system to a(_immister
civil, political and criminal cases in proper manners (Okeke & Id-lke, 2017)_. Itis further
emphasized by Okeke and Idike (2017)that allegations of cor.ru'ptlon and br‘lbffry thatare
been levelled on Nigerian Judges, leaves National Judiciary Commission (N JO)
without carrying out proper investigation to ascertain the truthfulness of the a!legations,
According to them “Justice in contemporary Nigeria seems to be on sale” just as the
“degree of the judicial decadence has made it impossible for those who are not politically
connected to get justice in the Nigerian courts very difficult”.

Executive - Judiciary Conflicts in Nigeria's Fourth Republic: a Retrospective
Analysis of Selected Cases

A Chief Judge of Kwara Justice Raliat Elelu-Habeeb was removed in 2009 by the then
Governor Bukola Saraki on May 4, 2009 on the alleged ground that she engaged in act
that contravenes the constitution, without recourse to the Nigerian Judicial Council. He
chose to consult with the state executive council whose decision was ratified by the
House of Assembly following Mr. Saraki's request. She was however reinstated by the
nation's apex court (Thisday, May 4, 2009, Premium Times, February 17,2012).

Justice Ayo Salami, a former President of the Appeal Court, under whose watch as the
head of the nation's Appeal Court , the opposition party secured legal victory in the state
of Osun, Ekiti and Edo plus many seats in the National Assembly was suspended
following his alleged disclosure to the media of an attempt by the then Chief Justice of
Nigeria, Aloysius Katsina-Alu, to influence the decision of the Appeal Court, in a Sokoto
governorship election matter pending before the court at the time.

A panel of inquiry led by Justice Ibrahim Auta was commissioned to investigate the
petitions against the duo of Mr. Ayo Salami and Katsina-Alu respectively. The later was
exonerated while former was implicated and found guilty. Salami was implicated of
lying on oath against the then CJN and asked to tender an apology to Mr. Katsina-Alu
within seven days. He was suspended based on the recommendation by the panel whose
recommendation was received and accepted by the NJC on August 9, 2011. Even while
that matter was pending in court, the NJC held an emergency meeting on August 18, with
most of its principal members absent ; and the apparent disregard for, and failure of the
NJC to follow the right channel, by recommending the said suspension first to the
President, Goodluck Jonathan, Mr. Jonathan directed Mr. Salami to vacate his position
which signified a hatchet job being carried out again a man whose posture has caused the
ruling party to lose four states to the opposition party.
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n April 2012, t'he NJ.C, he.a(?led by the then new Chief Justice of Nigeria, Dahiry
Vs dapher l1ingll1g ‘tl‘lelr.decmlon on the rec‘ommendation of a three-member committee
ot ded by retlr(?d justice Mamman Nasir, recommended the reinstatement of Mr.
qalami 1O President Jonfithan, but Mr. Jon.at‘nan refused to implement the
;ecommendation for the reinstatement of Salami. The NJC, under M. Musdapher
through the three man panel la:‘ter found out fchat Salami's suspension was pre-judicial as
. ommittee reported that: “It became evident that Katsina—_Alu CJN's administrative
Jecision that the case sh01-11d be put on hold, should not have been made by him. In any
case, the CJN should not in the first p}ac? have written direct to the Justices in Sokoto
judiciﬂ] division as the power to do so lies in the PCA (President of the Court of Appeal).”
'(S|1th and Tamim, 2016, Vanguard, August 22,2011, Premium Times, Sept., 28,201 7)

The assault on Justice Ayo Salami under Goodluck Jonathan's reign as Nigerian' s
president was a ploy to subjugate the Court of Appeal who had the constitutional
mandate to decide and was the final court of arbiter for all election petition cases except
the presidential election; as Aver and Orban 2014 posited that: “the Nigeria Judiciary
took a difference face with the coming of Goodluck Jonathan as President Federal
Republic of Nigeria, with huge ﬁnancia}l.inducements to rig cases before them, Ni gerian
judicial officers handling election petitions now qualify to be inducted into the inner
sanctum of the super rich overnight”. An unyielding Court of Appeal under the
leadership of Salami must be cracked, as such Salami had to be attacked and taking out to
stem down the tide of electoral-legal misfortune that was befalling the then ruling
party(PDP).

Rivers State Judiciary was thrown into crises between 20th August, 2013 when Hon.
Justice Iche N. Ndu, the immediate past Chief Judge of the State went on retirement and
the 17 of June, 2015 when Justice Daisy W. Okocha was appointed and sworn in as
Ag. Chief Judge by Governor Wike (Adangor, 2015). The crises was generated and
prolonged by the insistence of the former governor of the state Mr. Rotimi Ameachi that
he has the prerogative power to reject the recommendation of NJC so long as he feels
unpleasant by it. The NJC on the other hand insisted that it has a culture of seniority in the
appointment of high ranking judicial officers like chief judge of a state that must be
respected. It all started when the former Chief Judge of the state Justice Iche Ndu sent
the names of Justice Peter Agumagu, the President of the Customary Court of Appeal
and Justice Daisy Okocha as the two most senior judges in the state to the Rivers State
Judicial Service Commission for their consideration and recommendation to the
National Judicial Council (NJC)(Thisday, May 26", 20015 ), the National Judicial
Commission in observation of its own culture of respect for seniority recommended
Justice Daisy Okocha to the governor for appointment as the Chief Judge as a‘ga"msl
Justice Peter Agumagu that was recommended by the Rivers State Judicial Commission.
The Governor, Rotimi Amaechi subsequently declined the recommendation ot NJC and
went ahead to appoint Justice Peter C. Agumagu former President, Rivers State
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I

ief Judge of the State in consideration f

Customary Court of Appeal as tlc]icht;rI{f)fnh}uitice Lambo Akanbi, J., of the Fedet:]a?
udgroent: of the ucgmen’ .dehvelﬂ bthCC;l the Governor of Rivers State & Otherg
High Court Port Harcourt (in the case b¢ which over rule the recommendation of ,
v. National Judicial Council & othei:s) Siatz o appait Hon. Justie it e
NIC to the former Governor of Rlvers. te, the former Governor of R; ;

koch: > off f Chief Judge of Rivers State, : A iverg
Okocha to the office o | ders.271(1)of the Constitution of the Fedegy
State in purported exercise of his powerun p vl 7 5), The governor insisted thy "
Republic of Nigeria 1999 (as amended) (Adango bov. G KIC for ppointment 1. 2
recommendation of Hon. Justice Daisy Okocha y tom Singe sl Constt t'O the
office of Chief Judge of Rivers State was merely dlreg ory 5 (ke moial ution of
the Federal Republic of Nigeria 1999 (as amendeh)]\}lcei eaction fo the iPOWGr of
appointment of the State Chief Judge in the Governor. The O n81sten.ce
of Ameachi not to honour its recommendation, the nt?wly appointe ]I]C .ft_l Cgige, Justica
Agumagu was suspended and barred from performing his dutiqshas t Ict judge by the
NIC for. accepting to be appointed and sworn in as chief judge withou recpmmendgtlpn
by the commission. The crises became more comp]llcatec! as tht.i Natlona'l Judlplaj
Commission appointed Justice Daisy Okocha as the 'Administrative dege of River
State with the responsibilities to assign cases and see t0 the smooth running of the state
Judiciary. The state government swiftly reacted by issuing memo barring the staff of the
state judicial service from having any dealing with Okocha with thre.:a't to fire any staff to
20 against the instruction. In reaction to this, the state chapter of Judiciary Staff Union of
Nigeria (JUSUN) declared and endless strike in the state that led to closure of court for
more than a year in Rivers State (Adangor, 2015, Punch, March 6,2016).

A long rift of perceived insubordination of the Hon Justice Nasiru Ajana the Chief Judge
of the state by Mr. Yahaya Bello the governor has being on for months ; this rift later
culminated in a thwarted attempt by the state House of Assembly to remove the chief
Judge on account of financial impropriety. The House on the promptness of the governor
has commissioned its committee on Public Accounts to look into the books of the state
judiciary, the committee however returned with a report indicting the Chief Judge of
gross financial misconduct, and subsequently asked him to step aside to allow for proper
investigation (Cable News November 2, 201 9). The Governor has being at logger head
with the Chief Judge over the refusal of the later to submit the state judiciary to the
former's policy of table payment, citing the case of autonomy of the Jjudiciary that's was
recently passed by the National Assembly. The court has being closed for months in the
state over withholding of more than ten month salaries of the state judicial workers for
their refusal to submit to data capturing and table payment (Punch, April 2, 2019,

Nations, April 28 2019). This act the governor considered as an affront-on his authority,
and he vowed to punish the Chief Judge.

Alh Atiku Abubakar Bagudu the governor of Kebbj State on the 14" of July, 2019
relieved Justice Elizabeth Asabe Karatu her duties as the Acting Chief Judge of the state
in fragrant abuse of procedural and constitutional process of removing judicial officials

of her standing. This is in utter disregard for her being recommended by the NJC since
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» 7018 in her 86" meeting. She has being consistentl
ay 9~ Chief Judge in spite of her recommendation.
Ve sistently insisted that Mrs. Karatu doctored
hand has i0;1{11;3rted office. Justice Karatu petitioned the
fit for suc vernment on the ground of her faith citing Ju
the state gr? accomplice of the government in her
line aS

O e . ' e

y denied being confirmed as
The government on the other
her age, and as such she Is not
NJC about her maltreatment by
stice Ambrusa who is the next in
persecution (Otteh, 201 9). The
to prosecute her for forgery and

: miliation was her being prevented by an officer of National Civil
The height o ]}elc‘)::l accessing her court to deliver judgment on the 5" of J uly. The officer
pDefense CorpSh rve said he was acting on an order from above to prevent Justice Karatu
was qudt'lfd ;c:in; further judicial function (Sahara Reporters, July, 8,201 9).
from perior

in a style similar to a palace coup, the state Chief Judge
In Abia State. go[\)[errllc:rizl\f(::?:movegyon the 26" of January, 2018 by resolution of the
Justice Theresa Zt? Assembly. The House claimed to be acting on a pux:ported petition
Abia State Hou.e OUzokWC was unaware of the Governor, acting on t.hfz 1113gftl action of
before that Justice after the action of House sworn in Justice Obisike Oji as Acting
the House e hou;S te. The NJC reaction to the matter was to cor'{demp the action of the
Chief Judge of the » ?ic:a under suspension for acting against _)udICI.al procedure of
House and put g}i?ef Judge. Sadly, the embattled Chief Judge, Justice Uzokwe was
aPPOi“tmem Of- g lafter which he was sent on compulsory retirement. Ifurt.ht.ar actions
asked to step a5 1-? - NJC would suggest its involvement in the whole judicial drama
and ina crtri?rf;rs:st meuary 29",2018, Thisday, June 24,2018).
(Premiu ’

' ary 2019, in executing an order 'e).c-parte"of
President Muhammafiru_]sﬁ:;r:g ::ntzesd?:lzl?’?anuary 2019, susper_lded the Chief Jusill::aet
the Code of Conduct 1r1 hen from office on account of corruption rele}ted c;ts;:sstice
of Nigeria, Walter (()jnnoginst the CJN before the Code of Conduct Tqbux}a 'wgrn 5
i bCi;\]/ig E reffnrrez t?l% most senior Supreme Court J}l]lstlcc, was lmﬁrgsdt;at}?az; e
Ibrahim Muhammed, the f Nigeria. Justice Onnoghen was repo R
as the Acting Chl.efJ HBUIOE 0 Code of Conduct for public officers, as stipulate
violated the provisions of the -bo tely refusing to declare some cash asset worth moz;
Constitution of Nigeria by deliberately s, as well as some 55 house in choice area
i p— m}:[ alg}g? 31‘2;?::;2;{6(1 with thc_e facts, had Eargecr éltir:jg@‘i ll:
it t?}? :%unctiri)c;. Irlroteremember to declare some of his assets to the
writing that he dic

2019).

ted heated arguments
. ; JN expectedly genera e i
hen from office as C assy expressed her dec|
g remqval-Ofl(()nnoie America Government through her en'ltbcuu)lfd derail the nation's
ot Union condemned the act saying that 1 de of Conduct Tribunal
demoer and(\%uﬁ)pear;o]ﬂgl) The bases (order 'ex-parte’ of the Co
democracy (Wallace, :
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granted on 23 January 2019) for removing the CIN notwithstanding, the constitution
seem not to have envisaged, hence it never demarcated temporary removal
(susnension) from a permanent removal (sack) (Okakwu, 2019). Section _292 of _the
Nigerian constitution (quoted below) deals with the removal of some public officials
including the CIN has highlighted in clear terms situations and procedures for
relieving officials such as CIN of their positions:

A judicial officer shall not be removed from his office or appointment
before his age of retirement except in the following circumstances —

(a) inthe case of —

“Chief Justice of Nigeria, President of the Court of A;?peal, Chief
Judge of the Federal High Court, Chief Judge of the High Court of
the Federal Capital Territory, Abuja, Grand Kadi of the Sharia Court

~ of Appeal of the Federal Capital Territory, Abuja and Pres:de;?t,
Customary Court of Appeal of the Federal Capital Territory, Abi’:lja,
by the President acting on an address supported by two-thirds
majority ofthe Senate.”

(b) in any case, other than those to which paragraph (a) of this
subsection applies, by the President or, as the case may be, the
Governor acting on the recommendation of the National Judicial
Council that the judicial officer be so removed for his inability to
discharge the functions of his office or appointment (whether arising
from infirmity of mind or of body) or for misconduct or contravention
of the Code of Conduct.

President Buhari in carrying out the order of the Code of Conduct Tribunal which
according to (Odugbemi, 2019) was sua sponte (because the Tribunal did not listen to
the argument of the prosecuting counsel that sought the motion as it is in judicial
practice) was too hasty and as such failed to take to cognizance of the relevant
provision of the constitution relating to such issue; as a sitting CJN can't be removed
from office by the president unless at least two-thirds majority members of the
Senate support such act. | :

This hcwever raises much doubt as per the sincerity of Buhari's action in the whole
issue as the matter was never brought before the Senate. As Aj ewole(2019) opined
that Onnoghen's removal has a lot to do with the declining fortune of Buhari
Administration and that the government simply cashed in on the Onnoghen's act of
wiliful forgetfulness to score cheap anti-corruption point. She went further to purport
that, 1n 2 similar manner with Mr. Gooddluck Jonathan's reasons for removing
former president ot the Court of Appeal, Justice Ayo Isa Salami, Buhari government
and party moved against Onnoghen to stem the causality of likely post-election legal
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pattle for which the stance of Onnoghen is o

Wallace(201 9) w_hile re-echp,ing the submission of the Ame

{he European Union respectwelyﬁ on the removal of the CJN

U.S. said it's “deeply concerned” about the issue and there'
moval could “casta pall over the electoral rocess.

‘r‘s[he timing, just before the swearing in of justices for electora] tribunals and the

hearing of election-related cases, has also raised concerns about the opportunity for

electoral justice”

rican Government and
started as follows: “the
s a danger Onnoghen's

Executive-J udiciary Conflicts: Drowning Nigeria's Democratic Consolidation

The executive- judiciary (ﬂupugh many of its self-inflicted calamities) conflict has
made Nigeria's democracy 1n the.word of (Aver and Orban, 2014) to become
chronically sick and paraplegic having suffered serious congenital defects that have
prevented the country's democ-r'acy from growing up to maturity. The series of
assaults, maltreatment and humiliations that have been meted out to the judiciary by
the executive are rooted in three main factors: the first factor is the inordinate desire
of the executive to always have their ways at all times, this they do either by: i.
compromising judges who are willing to do their bidding- this is evident in the
manner at which courts give orders and counter orders or ii. by moving against those
(judges) that either appear to be above board or that they are not willing to play
games(or those their postures suggest so) for whatever reasons. The removal of
Justice Ayo Yakubu as the head of the Court of Appeal in 2012 by Mr. Goodluck
Jonathan and Justice Walter Onnoghen as the Chief Justice of the Federation by Mr.
Mohammed Buhari in 2019(Otteh, 2019) provide good cases to support this
assertion. However, in the executive's pursuits of maximum control, none of the
judges in the above categories are safe from attack. In a situation where it becomes
difficult to effectively carry out the attack on the judiciary, they infiltrate the
judiciary through the Judicial Service Commission who is itself an appendage of
executive as provided for in Section 153 of the constitution (Odugbemi. 2019). That
method was used to oust Salami from office and to sustain the illegal removal of
Justice Nwosike as Chief Judge of Abia State while correspondents between her and
NJC were selective addressed() and Justice Ayo Salami

The second factor is the self-inflicted injuries the judiciary willingly intlicts ontself.
These injuries however range from: i. outright corruption of members of the bench
which was alluded to by the immediate past CIN during his confirmaticn by the
Senate and many previous CIN before him (Musdapher, 2014)ii. the inordinate
ambition of judges who nurture the ambition of ascending to the oftice ol Chiet
Judge, which most time makes them collude with the executive to supplant their
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bia State in 2014 when Justice Obisike Ojj offereq
sief Judge of the state even when he knew thy¢ the

ssion's rule. In Kebbi State, Justice Karaty,
ho is next to her) in the plot to frustrate he,

confirmation as substantive Chief Judge, the cris_es ended in an 1gnominious display
of absurdity when she was prevented from accessing her court (tio deliver JUdg_IT_lent i
her last day in office; iii. The inability of the bench to stand aloof of polmgs has
aravely resulted in series of image denting cases that have dwarfed the r eputation of
thhej udiciary. This was the case when the former CJN, Justice /:\IOYSIUS Kats.ma-mu
became so political to the extent thatin 2012, he Went beyond his powers to direct the
Court of Appeal Sokoto from giving judgment In a case of gubernatorial electory
dispute between PDP and DPP that was of great mt-erest to the government. Thjg
directive of the CJN was protested by the then President of the Court of Appeal,
Justice Ayo Salami whose unceremonious removal from office through a process that
was fraught with both legal and procedural errors is anchor_ed on-the issue. In this
instance, justice was miscarried as the case was never dele.ded; 1t again gave the
executive the opportunity to launch an attack on the jud;mary by removing Mr.
Salami( who presided over the Court of Appeal whose verdicts on electoral disputes
were against the government of the day from Office). These series of self-inflicted
injuries have resulted in poor perception and relevance of the bench. All these give
the executive the leeway to always attack and rubbish the independence of the
judiciary. The attacks invariably have great negative impacts on the growth,
development and consolidation of Nigeria's democracy in the Fourth Republic.
Indeed, it is safe to conclude that judiciary has really made democracy chronically
sick. The first factor is reinforced by the second one, such that the compromised.

principals- such was the case of A
himself to be sworn in as Acting Cl .
act is against National Judicial Commi
continued to finger Justice Ambrusa (W

The third factor is the weakened structure and institutional decay of Nigeria's system
that permits and encourages violation of the laws and procedures without
consequences. This explains why procedures are circumvented and laws are broken
at the behest of the executive as visible in the executive chose the court rulings to
obey. This unpalatable trend is taking a great toll on the engendering of the
democracy in Nigeria as liberty of citizens is in danger. Rule of law is fast being
replaced by rule of choice.

Conclusion and Recommendation

The views of (Olurode 1990; Unobe 1990) as espoused by Enweremandu (2009) that
series of Nigeria's past democratic failings have been due to the inability to construct
an impartial and honest judiciary that commands the respect and contidence of most
of the members of Nigeria political class and masses. Judiciary still remains the
stabilizer of democracy in all climes in that it assumes the role of an arbiter and
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- dicator between the other arms of government and between government and her
afil} n. Its sanctity must therefore be protected by itself through a conscious effort of
cl,tlﬁirésc"vaﬁon and self-respect; and by other arms of government by accepting 1o
;LL bound by the laws. -

has being discovered that judiciary — executive relationships in the
g publiC at both the national and sub-nati
e

onal levels have being fraught with serial
Jysfunctional conflicts rather than cooperation as we]l as disputes in

stead of
harmony which has great negative implications for the? consolidation of Nigeria's
democracy. Past occurrences ‘?f such have not only driven cog into the wheel of
democracy but in most cases it drggs t-he country backward in her quest for good
oovernance and democratic cqnsolldatlon. Hence, efforts must be made to ensure
:xecuti\’e' judiciary harmpny 1s robust, ‘not however to the extent that the judiciary
will aid executive in abusing the r}lle of law(as they are mostly tempted to do), but
only to the extent that rule of law \‘mll be upheld and everyone be made accountable to
it. Executive- judiciary harmony is germane to the engendering of democracy.
Therefore. the laws of the land, structures and institution of government must be
strengthened to be able to protect itself against any abuse by being competent enough
to meet out adequate and effective sanctions on law breakers. By so doing, members
of the executive and judiciary will be deterred and tamed fr

om abusing procedures
and laws which are acts capable of jeopardizing democratic growth.

Fourth

Erring judges, either in term of corruption, abuse of office, political involvement or
those that collude with members of the executive to subve

rt the system because of
their own inordinate ambition must be awarded stiff penalties like long years of jail
terms that are strong enough to discourage such ignominious acts. The current
practice of NJC to punish erring judges with compulsory retirement looks more like a
part on the back rather than a slap on the cheek. Abuse of court process, contempt of
court or refusal of government official to obey court order should attractjail terms.
Itis also recommended that the order of appointment and remov

be reorganized, such that the judiciary would be able to make recommendations for
appointment and removal

directly to the legislature for confirmation while the
executive merely carries out the resolution of the legislature in that regard. Refusal of
the executive to carry out the resolution of the legislature on appointment of judges
should be overturned in the

same manner with bills. By so doing, the judiciary would
have being removed from the political influence of the executive.

al of judges should
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