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This article undertake
S a critic
a
I study of the religious beliefs of parents as it affects

the rights of the child. Evey
(hat are domiciled i - Bvery humap be; :
cannot on their 0“:: ‘l:ll:{l}o/l.‘el' as a Cl’:aetlcl)lrg,o?zlt c;m adult, male or .fema\c has rights
Human Rights (UDHR) ;ce these rights, Rig& .fChﬂdren for being what ey G
Jegal instruments like thef I;S _Other international lmml ing Unixersal Bt o
regional legal instrument -h"can Charter on H < mstruments,’to ~the Thpp e
(ECOWAS), to the domlestlilkel the Economic Cuorrr;xar?\uﬁ?ype? Q;JCS tRzgngh‘ts" thgtstb
. . ¢ la of West African States
the ed'eral Republic of Nigeriaw 10 9f each country; for example, the Constitution of
and which various States of t} > 1999 (as amended); The child’s Rights Act 2003
therefore seeks to interrogatel:hpederation has domesticate these Law. This ‘article
gupreme Court of Nigeria’s d Jese l_aWS as a result of the recent decision of the
(pt 1671) 3 16. It is recommefl(c:ll:cllon in the case Esabunorv Fayewa[201917 NWLR
age disparity in our Laws with t‘hat the government should review the aspect of
pUIpoSe O f implementing th a view to making a particular age workable for the
g the Child Rights Act.In i : dic
pronouncements from other jurisdicti JAn mte_rrogatmg these Laws, judicial
ictions other than Nigeria shall also be considered.

Keywords: Religion, Beliefs, Child Rights Act, Implications.

1. Introduction
The_ priority that accrues to life by humanity is so sacrosanct to the extent that any
devise to take or affect the sustenance of this life is vehemently opposed. From
cradle to grave, man went through diverse intellectual exploration to Improve the
quality of life. In other words, man is intrinsically pro-life.zThe sanctity of life 1s @
treasure that no man is ordinarily willing to compromise.3 It is the most cherished

ankind. Man may

gift of humanity. It is also the most zealously guarded asset of m

iversity of llorin, Nigeria.
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4 as well as the wizardly of
acquire lands, wealth of the nation, riches beyond lhlc'tscgfl}?uman life. |
science and technology; all this is to enhance the qpall'{i been the prCOCCUpathT'\ of
The sanctity of life and the needs Eo safeguard it ];lnan - terminate other lives
mankind throughout all civilization.” To f}}ls 'CXt'C“ti Lol between man and other
(both men and animals) to preserve his life. This strt ggthe phrase squrvival of the

ptured 1n h as earthquake, flood,

creations over the sustain ability of life i:s, cap  patre $US , flo
fittest’.°Further, whenever man is in conflict with n d elect to stick with life,

" o1 : jon an . )
fire for example, he can forfeit his material possess is luxurious and fame is

. . ‘ : money
Even though gold is precious, diamond is gorgeous, scale of preference, none

i he \
glorious. All this are replaceable assets of humamty}.1 ;r; ;ve] S Bomanity.
the realities of humanity what

of these could take the place of life, because life is t

However, when life appears to be irreconcilable with hat made life hostile and

should be the next option? In the face of c1rcumstanceSd agony is life still a reality
meaning to life when his

unbearable to man, is life still relevant? In hur‘ES, pains an .
or a gloomy fantasy? Is man competent biologically to g}Vento Must he wait in pains
health is elusive to healing and death appears to be lmmmrt to other means to meet

and agony for death to come to him? Or shogld he reso e eraite afision o

death? And if he does so whose ox is goad? Is 1‘; a blow f[f)o :‘(’)V% i abov,e paragraph
s 08 st questi i :

a response to reality?”An attempt to answer the last q lation of right to die. This

: : AP Ire
posed a dilemma, on whether right to life is also a co g T
now became a legal issue which ensue friction between abstaining from drugs and

Religious Beliefs of Parents: Implication For The Child Rig

right to life.’

2. Conceptual Clarification nr—
According to Black’s Law Dictionary, a child at common .Lavs.r who had no aloame
the age of fourteen years though the meaning now varies in different statutes . The

Child’s Right Act 2003, defines a child as person who has not attained the age ¢f
eighteen (18) years.!! However, according to the Children and Young Person Law,

enacted in various States of Nigeria, a ‘child’ means a person under the age of

*N Tobi Fundamental Rights: Enforcement and Procedure Rules and Speedy Trials 1991 Judicial
Lectures: Continuing Education for the Judiciary (MIJ Professional Publishers Limited, 1991) 77-

108.
> E ATaiwo ‘Enforcement of Fundamental Rights and the Standing Rules Under the Nigerian
Constitution: A need for more Liberal Provisions <http://www.scielo.org.za/pdf/ahrlj/v9n2/09.pdf>

accessed 27th June, 2020.
¢ ibid.
7 ibid.
*Kigbu, Barde and Matthew (nl)
foibid.
LC Black, Black’s Law Dictionary (5"cdn, West Publishing Co, 1979) 217
S 277 of the Child Right Acts 2003,
-358 -
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fourteen years, whij
» While ¢
fourteen year i young e )
Fm'thcrm)(/)relst?:ld ;S under t}%ep:ésmz means a person who has attained th [
s e Immigrat; age of seve as attaine e age o
1 ! ra nteen 2 12
eighteen years is a minokr alion Act stipulates mdtrs’,
of maturity at 21yearg 1% lWhereaS the Matrim " 1“ féy person under the age of
A e la onial Causes Act 197(
tter Act becomes irrelevant in pract?lczm;:::ec at%\(::

individual states hav

e thei

Code (North) states: T Own age fo A

X r marriage. As for penal responsibility, Penal

No act is a
n offence i
. 3 W :
ggz, or1 by a child abové1 15? .
. ugd W }110 has not attainedVen
judge the nature and conse -
que

d;)ne by a child under seven years of
é_l ars of age but under twelve years of
cient maturity of understanding 10

These are only some exam
t'ext's and In customary law Slllesovoef different ages enshrined in a multitude of legal
11'rnlt. pose a lot of problem inr the country. These varieties in the minimum age
discrimination between children t? e process of interpretation. This can cause
Altheugh the Child Right Act of same age in different parts of the country.
marriage, =~ the practice is still e?ipressly prohibits the child betrothal and child
row in the Nigerian Senate over W;:lely rampant in Nigerian societies.”” The recent
the practice was reported in thc 1l.d marriage is illustrative of this issue.'® In 2009,
respectively, were married off e city of Lagos where 2 young girls, 12 and 18
them knowing they were al an taken fo their husbands’ houses even without
Jegislation and the absence Offea Y brldes: In Nigeria, due t0 inconsistencies in
te adoption of Child Right zny stipulation of a minimum age for marriage before
many cases as means ¢ g ct 200_3, child marriages continue t0 take place in
o preserve chastity. The Marriage Act allows person under the
! 1t is should be

age of 21 to get ied,?’ -
g get married,” provided that parental consent is given.

Cap C4, 2018, for example,
_law/> accessed 18" June,

JEN—
12 g 23 of the Children and Young Person’s Law of Cross River State

<https:// Jaws.lawnigeria.com/2018/04/1 3/children-and-young-persons

2020.
3. 116 of the Immigration Acts 2015
104155&p_count=3 &p_c\ass'\ﬁcati

<http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p isn=
on=17> accessed 18" June, 2020. : -

“ibid.
15§ 50 Penal Code Law, Cap 89 Laws of Northern Nigeria, 1963
<https://www.scirp.org/(S(i43dyn45teexjx455qlt3 d2q))/reference/ReferencesPapers.aspx‘?Reference\
D=1774351> accessed 18™ June, 2020.
16 g 92 (1) of Child’s Rights Act 2003.
17T AAbdulraheem, M K Imam-T amim
Contentions between the Child Rights Act 2003, Cultural Practices and ls\am;nhc Rites' 3-4.
<https://papers.ssm.com/sol3/papers.cfm?abstract_id=3328298> accesseq 18 }une, 2020.
B L Adedeji ‘Cultural Practices Affecting Human Rights of Women in Nigeria , The\ Lawyers
ffecling-humzm-nghts—ot-women-m-

<https://www.thelawyerschroniCle.com/cultura\-practices—a
ed 18" June, 2020. :

& H AFolorunsho «Child rights in Nigeria: Exploring the

sed 18th June, 2020.

gigeria/> access *farch, 2009

] O Olubor, Sund Punch 17 March; -

26 18 of the Marriacgé Act <http://lawsofnigerla.placng.org/laws/M6.pdt> acces
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Vigerin
or 1 y ioAet, 2008 I i
Ri‘”).’hm\ "tl”‘."\ 0', "uh‘"l\.- ""I'”""”Nl]'ﬂf ”N‘_"I!’l’ !H”h\ Act, 200

overatal fssue and varles from plage
noted that the age of marriage in a highly mnnt}“ '. | Nigerin, 14 years s the ape (o
Place. Whereas in the North West and North € cl‘“:" |wl}\‘vcvn 16 10 18 years,” 1)y,
marriage, in the North Central the ape of marrlage JI wentation of the law agaiy,
Inconsistency has been a source of inelfective implenme
child marringe,** [ bollefs concerning the cayye
On the other hand, religion v described a8 o set o | (l'iltlt'l'("' an the creation of |
mature, and purpose of the unlverse, especlully \\'hc'n; jl':nl devotlonal and  rityy
Chhrnuman - agency or s e ke b4 lil\\‘))\‘Li‘l‘}‘%l‘P the conduet ol humyy,
ulv?ecr\':!n’wvx. and often contalning n moral code P“II\'IHI(\‘. e feverence, worship
e Ao religion i deseribed as men ki « ol supernatural or superio,
obedience, and submission (0 mandates and pl(:(’(’l"-‘ of 8] dstence of superic
beings, In s brondest sense includes all forms ol beliel in lhc.;ﬁ.:. 'rulm' nl'u.wnlulu(-ul
beings exercising power over human belngs by volition, “”I“"‘l' K A I\'h‘tuc o :
with future rewards and punishments, Bond uniting man (o (ilm : ml P h ()'3|.|g|
purpose is (o render God worship due him as source ol {!“ be nu‘fl‘l‘ | . 'r(ui "4,
pavernment o' things,”™ Finally, bellel' means the feeling of being certain (hyy
something exists or iy true,™ "
According to Wikipedia, A ehild is o person who {8 not yet an adult, Hinlngmull:\'. u
child (plural: children) yet an adult. Biologieally, a child (plurul_: childrcn‘) I 4
human between the stages of birth and puberty.”” "The legal definition of clul«l.
generally refers to o minor, olherwise known as a person younger than the age of
maturity. Child may also deseribe g relationship with a parent (such as sons and
daughters of any age)or, metaphorically, an authorityligure, or signily group
membership in a clan, tribe or religion. It can also sipnily being strongly affected by
a specific time, place or cireumstance, as in *a ehild of nature® or ‘o child of the
sixties”,
The United Nations Convention on the Rights of the Child defines a child as 'a
human being below the age of 18 years unless under (he law applicable (o the
majority is attained earlier’, This i ratified by 192 out of 194 member countries,
When the developmental Stage ol a child®s social 1ifo is uninterrupted and that ehild
undergoes the necessary education and training in the mos suitable atmosphere, that
child becomes in every ramification offeetive and televant to hig family, society and

e ————— s R B e — S - P —

" Order 1, Rule 4 of the Mateimonial Causes Rules dofines tchild as a person
~~hu|r-"cdujudicim_sumw.np,/wp-mn(cm/uplnmls/wI()/I()/Mulri
2020,

" Second Periodic Report by Nigeria to the CRC, ¢
:-‘I\I(p\: Iw Ww.ecol.net/en/document/| 3 17522 him:
" ibid.

"‘I)ictiun;u-_v of Religion « hups:.’/\\‘ww.llIcllnmn‘\'.c
" Black (n 1) '
* Cambridge Dictionary
June, 2020,

© Meaning of Child <https://e

B —

inder the age of 21,
monial-Laws.pd > necessed 18th June,

I((J/C/?O/f\dd.z-!. 17/09/2004 Wdo
" accessed 18 June, 2020,

nm/ln-mmlreli;.:lun‘- aceessed 18th June, 2020.

<htps://dic " o Tl ts . '
I dmim"“-"“""l""'““-‘"P./dlclmnm‘,\'/cnnlevhclwl" accessed 18th

u.\\'ikipmliu.uw./\\‘Il\'i/(‘hiI&I?~

accessed 291 June, 2020,
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to humanity. Biologically. a ch

in the developmental slayg’caoci!l:;llq 18 gencerally anyone between birth and puberty or

from the one-celled zygote 10 g l.lldho"d’ between infancy and adulthood. Whether
an adult human being or from the well mixed dough to

a delectable pizya th \Y
\ i za, the de elo ¢ .
& gotlts Existence. pmental stage of anything is the most crucial poinl of

a) Force a developi
ping butterfly or . . : :
reason and it will never f;;} y or a caterpillar out of its cocoon for any for any

b) Interrupt the do
wnload of a f :
all over again, of a file on your device and you would have 1o start

All these are sim illustrat;
developmental Stagzlzflél;l;&?tlons tQ impress it upon. us the importance of the
marginal or inconse ything and to teach us that if by any means, No matter how
SR quential it may appear, a segment in the d lopmental stage of
an entity is interfered with, there is a hi b oo ® loes or £ th
entity. gh risk of permanent loss or damage of this
We spend millions everyday around the world trying to fix the damages mankind
has wrought upon his own abode, the earth. We tantl hi how to
deal Wlth the fumes and Ca;-bon . . arc CO.I\S ap yresearc ing on 0
rufactuting of miclenr warhead monox1'de poisoning the atrr}osphere, 'the
bat sacrifices its child eads and any'th'mg thatt threatens mankind. A soc.lety
hat children on the altar of religious faith 1s a damned, cursed society,
sitting at the edge of a volcano.
Cquﬂ_s have .con'swtently recognized that the relationship between @ parent and a
child %s copstltutlonally protected.zsAllparents have the right to the custody and care
of their chl-ldren,zgnd the right to raise their children according to the dictates of their
own conscience.” The right to direct the religious upbringing of children is inherent
in the fundamental right of child-rearing >’ This fundamental right also includes the
right to make medical decisions for their children.Parental rights, however, are not
absolute.”! These rights, even when linked to a claim based on the free exercise of
religion, are subject to limitation in certain circumstances.**Ifa child's well-being 1s
at issue, the Court's first and paramount duty is to consider the welfare of the child,
not the rights of the parents. State intervention is appropriate if parental conduct
threatens a child's safety or health.3> To decide what circumstances mandate state
intervention on a child's behalf, Courts have dentified three competing interests that
must be balanced: the parents fundamental rights, the interests of the child, and the

% M J Marcus ‘State [ntervention When Parental Decision based on Religious Beliefs’ [1991](25)

Suffolk University Law Review 814 .
29g;ince Cl‘;\jlr:;?;chuseus [1944]321 U.S. 158 the United States Supreme Court stated that a primary
. ’ heir children for obligations the state can neither

function and basic freedom of parents is prcparing t

supply nor hinder. /d. at 166.

30
ibid.

*! ibid.

2.

3 ibid. : Minor’ <https;//|aw.justia.com/cases/massaclmsetts/supreme-
[1984] “Custody of @ e’ 4 29th June, 2020.

Court/volumes/392/392mass728.html> accesse -
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al right to raise children aceordiy,
: urt considers the best inteye

iudgmcnl.” Finally, the Slate

+ ) H P ‘l

interests of the state, Parents have the m"d'm;"u’['hc o
to their own beliefs, including religious l)'L‘IILIS: shild's
of the child by substituting its judgment .I()r the o reservation of life, the protectio,,
interests are on the free exercise of religion. IIILII’L'O[‘ the ethical integrity iy,
. . .. '] . at ‘na '8 i 4 )
of the welfare of its citizens, and ll?c md”'“w-‘”lhc Supreme Judicial Coup .
medical profession. In Custody of a Minor, (s and ordered state interveng,,

¢ ing interests @ e
Massachusetts considered the competing mlEu heir child on nonreligious ground.,
because parents refused urgent medical care for intervention is appropria. i

’ ’ ’ ' . H l’llc 1 g
Other jurisdictions have decided consistently that Wi hild on religious grounds,
parents refuse life-saving medical treatment for their ¢

3. Legal Framework of the Right to Life of a Child

3.1 The United Nations Convention on the Rights of the g:llrltli((]:s recognize
The UN Convention on the right of a child provides that Statfif‘ s shall ensute ‘to 'Jli
every child has the inherent right to life, and also States Pa 1fe e chil(ﬁ A ul'h
maximum  extent possible the survival and deve:lopme“.t 0 freedom O'fthoutf}'“
provides that States Parties shall respect the rigl‘ft of the C,hlld :O Ir o7 balielt g ’ll,
conscience and religion and freedom to manifest one’s religion \ S may
subject only to such limitations as are prescribed by law and are necescsla;y (Zimem‘
public safety, order, health, or morals or the fundamental rights and freedoms of

others.’

3.2 The African Charter on People and Human R_ightS
This is a regional legal instrument applicable to all African states that are members

of African Union(AU) and are signatories and ratifies it. Nigeria by virtue of the
provisions of the 1999 Constitution (as amended) ratified this provision **
Consequently this law is applicable and enforceable in Nigeria.The charter provides
for the rights to life of every citizen.”® It also provides for the inviolability of
personal liberty and self-determination. This Charter does not permit taking of
human life except where there are justifications or excuses for doing that. Even
under the Organization of African Unity(OAU) the predecessor of AU provides that
in all actions concerning the child undertaken by any person or authority, the best

" ibid,

Yibid,

] . P . '

Yart vi (1) (2) The United Nations Convention on the Rights of the Child

J;htl;?s://wv\{w,ohchr.org/en/professnonal1merest/pages/crc.aspx> accessed 27th June, 2020,

w lbld artxiv (1) (2).

. S 12 of the Conslitulion qfthe Federal Republic of Nigeria 1999 (as amended),

g }lli;i)(.;.;/nwiv‘»;w.constllutcprOJect.org/conslilution/Nigeria_1999.de> accessed 27th June, 2020
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interest of the Child
. ; shall
child has an inher hall be the pyj
(o the present Ll'c'“ right to life Timary consideration.' .
charter sh - This right shall be prot A 2&\50 gIOVINe: St Evey
otected by Law. States parti
AW. parties

otection a all en
pY nd development Sure, 1o the maxi
of the chilg " ximum extent possible, the survival,

Furthermore, ever :
: i Yy child
. a :
religion Parents and where as the right to freed
guxdal}c.c and direction in y} Pplicable, legal g - of thought, conscience and
capacities, and best inter guardians shall have a duty to provide
parcms and where applicg g8

; ble
the enjoyment of th . , legal guardi
cseng guardians to provide guidance and direction in

hts subj
J€Ct to the national Laws and policies.42

3.3 Declaration o
n
West Africa (2001-20 1(;;16 Decad
ECOWAS countries, i :
’ . , 1n the i
of the _Chl_ld in West Afrilr:ade;::aranon on the Decade of the Culture of the Rights
em!aodled in the African Cha;te ated the inalienable attachment to the principles
pnlted I.\Tatlo.ns Convention on t; N -the Rights and Welfare of the Child and to the
is contained in the international arelc{l’\rlegms Oil‘ the Child. This is a restatement or what
gional legal instrument of UN and AU.

[
of the Culture of the Rights of the Child in

3.4  Child’s Right Act
The Child’s Right Act .
rovid 1 : .
undertaken by an indivicll)ual ist‘)l?hat In every action concerning
law, or administrative or leg’ils)lamllc or PTlV:dte body, institutions or service, court of
primary sorsideration® Alks re authority, the best nterest of the child shall be
State of physical, ment 1 » Gvery child is entitled to enjoy the best attainable
institution servi::e a Al A0d A health *“Every Government, parent, guardian,
shall en d;avour ,to ZENCY; organisation, or body responsible for the care of a child
Sovernment in N pFOVIdC for the child the best attainable health.”Every
? o are tllrll igeria shall-endeavour to reduce infant and child mortality
rate, e provision of necessary medical assistance and health care services

to all. Cthildren with emphasis on the development of primary health care. Tensure the
provision of adequ Bopsure the provision of

a child, whether

ate nutrition and safe drinking water,

Rights and Welfare of the Child.

pdf/ au/afr_charter_rights_we\fare_chi\d_africa_\ 990.pdf>

e
40 Art iv of the OAU Charter on the
<https://www,un.org/en/africa/osaa/
accessed 27th June, 2020.
4 ibid art v (1) (2)-
2 pid art ix (1) (2)-
5g | of the Child’s Right ACt 2003 <https://WWW.I
June, 2020.
g 13 ibid (1).
“ibid (2).
*ibid (3) (a).
:Zibid (3) (b).

ibid (3) (¢)-

(3) (¢) R

efworld.org/pdfid/5568201 f4.pdf> accessed 27"
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{ diseas plication of approprialQ

49 ba
com . ;
gh the ap d nursing mothg, 1,

expectant and f nationg)
' mobilization o nalang
8, thcf primary health care g
t o care and custody of g chijg
hild is provided with

good hygiene and environment Sﬂ““m“.)n’[hr()ll
the framework of primary health cmc” e fo
technology, *%ensure appropriate hc:alth 'L'dll neaf
andsupport, through technical and financia lopmen
ocal CoOmmunity resources in the deve having the
childrcn.szEvery parent, guardian or person that the ¢
under the age of two years shall ensur¢
immunization, 53
3.5 Nursing ang Midwifery Act . the Midwives chulalltlonrsO \l/lirzlde.r the
Distaste for infant mortality is reflected mAct This law €Xpress };hp lhes thay
Nursing and Midwifery (Registration etc) ‘d\'zvife shall carry out the methods of
where a child s apparently born dead, }Pe ot Jearly express that there is a dyy, to
resuscitation which she has been taught. Thlshzrz dead is apparent. The same l,aW
preserve the life of a new-born baby, even W tetrician) or the parents c'>fthe Chilg.
h. This law that deals with Materyy)

enjoined the midwives to report to a doctoir‘«(((;:::t als .
where the health of the child is in danger of honce it obliged Midwives to exhipy
health envisaged the likelihood of neonatlc:ldc?, en negation of neonaticid, .
due tc; 4 new born baby from dying. This is a clear

Nigeria,>

3.6  The Code pt Medical Iithics 1in Ni%fz(i)i:rﬂ?f ‘Nigeria. It is akin to Ryle of
a Code of ethics for medica practi

This is . i
ProfessionalConduct (RPC) for lawyers. It consolidates Ol; tt}}llz e:;:iiigagnfeifg fr]?lT
the Oath of Hippocrates which urged doctors to safeguazarm ATYGTiE, BV fo.r thai
Rules of the Hippocrates Oath prohibits a doctor never t(? oo i m,orality e
person’s interest.*S It also prohibits the doctor from violating s

Community,

“ibid (3) (d).
*’ibid (3) (e).

*!ibid (3) (f).

“ibid (3) (g).

S 13 ibid (4),

**'$ 36 Nursing and Midwifery Act (Regulations) <http://lawsoﬁ1igeria.placng.org/laws/N 143.pdf>
accessed 29th June, 2020.

*ibid § 37,
* Rule 3 of the Hippocrates Oath of the Medical Practitioners

<https://www.pbs.org/wgbh/nova/article/hippocratic-oath-today/> accessed 29
7 ibid Rule 4.

June, 2020.
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4. Refusal of Medicag;

the case of s
In Esabunoy Fa::,e 10 Religious Beliefs

appellant. She gave bj aweyq,’$ N
peninsula. Lagos Slatlghoto hn;\] on ‘(;‘}Qe Azr'lappellant is the mother of the 17
appq:llam fell gravely ij). H‘}lsll ay 199_?; lw:g\"ﬁ at the Chevron Clinic, Lekki
urgent treqtment. The 1% e mother togk hi,m bal}? a month of his birth, the 1
was suffering from severe _mstl‘)on.dem examined “f ‘t . Chevron Clinic that day for
be%an treatment. He adminj ection and anaemia (;" b appellant and fo‘und that he
12" May 1997, the 1% stered antibiotics on th:c\no: blo‘(‘)d), T‘he : respondent
ppellant. In the morning of

: respond
" st ent
improv ed. The 17 appellant hag pooorbse;ved that the 1** appellant’s health had not
olour, was convulsing, and was not breathing

well. From his observatj
tions, t
urgently needed blood transfusit(l)lr? t;sstrespondent concluded that the 1% appellant

But the 2" respondent and ay alive.”’
her husb ,
account should the 1% appellant and clearly told the 1** respondent that on no
reasons Werc that: (a) blood tr (th?’lr child) be given blood transfusion. Their
ansfusion would expose the 1% appellant 10 several

health hazards such as Aids, hepatit;
Witness;s C6‘hristian sect, the,ir I'(E)l? l,tls, etc.'t and (b) as members of the Jehovah's
tranSle1510n- gious belief required them to abstain from blood
The 1% respondent did not a :
objection to blood transfusiong }iﬁ; :}Vllth s}he 2™ appellant and her husband on their
resgondent wiio Hled an oReiaae el E_lppellant. He reported the matter 10 the 4"
originating motion ex parfe before the 5™ respondent on
12" May 1997. The motion was fil . P
iled under sections 27(1) and 30 of the Children
and Young Persons Law, Cap.25, L d
Va \=0D.2, Lz of Lagos State, 1994. The 2™ appellant was
the defendant to the action. The relief h 4 s
linic of Chevron L St o sought was that the medical authorities of the
0 itied to do all (% imited, Lekki Peninsula, Lagos State be allowed and
; hee 1+ appellant and anything necessary for the protection of the life and health of
th ' : _
The 5 respg\ndent heard and delivered his ruling on the motion that same 12" May,
1997. The 5t respondent held that he had had the inherent jurisdiction to prevent the
comrrsltlssmn of offences. He reasoned that if the 2" appellant was allowed to prevent
the 1% appellant from being transfused with blood, an offence would have been
committed under section 339 of the Criminal Code, and that if the 1% appellant died.

The offence of murder under section 316 would have been committed as a result. So,
the 5™ respondent granted the relief sought. He authorized the medical authorities of
the Chevron Clinic t0 do all for the protection of the life and

and anything necessary
health of the 1% appellant.

Qudgements.\awnigeria.com/ZO 1 9/04/24/tega-esabunor-and-

e
2019] 7 NWLR (pt 1671)3 16 <https:/

anor-v-faweya-and-others/> accessed 29 June, 2020.
* ibid.
“ ibid.
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: ' ler, the 1™ respondent adminigqerg, bl
\ A th \ \ (er, . au s . I
On recelpt of the u  ropondent's ml well, wag discharged, and was tak g, |l<n,,l
transfusion on the 1*" appellant who go 997, the 2" appellant filed an applicy,.
by the 2 R e LAl i 185 ey 4 )I)I l‘u.llin!; agide ol the order by Whicp, I}
; 1ce o) istrate ¢ ¥ \‘ ‘ﬂ()u‘,y)‘. 2 tam | ' [ i It
on notice at the magistrate (.’u‘ml. ‘l“;'hc I tont heard and dismissed lhf’ applicy
blood transfusion was done, The § responder dings before the 5" re, oy
' v e ' N avariTe) § (
The appellants were dissatisfied with the procee o
They filed an action af the High Court for: ' . o
they der of certior l emoving into the High Court the entire Pf“‘-wd,,l,‘
a) An order of cey tiorart removing into by
for the purpose of being quashed,

' W N Ing > I'CS 0 4 Teve
b) N10,000,000 (Ten million haira) as damages against the respondepy

' : ] ”'“ll
and severally for unlawfully injecting or lransl‘usmg‘bl()o(’lldlfm) the b()dy ()3;
the 1 appellant without (he consent of himself and of ”31(' 2 appellany,

¢) N5,000,000 (Five million naira) damages against the '1 and 2 respo Cnyg
for unlawfully preventing the 2 appellant from having access to her on ¢

the 1% appellant) from 1™ May 1997 to 15" May 1997, and gl foy
preventing the 2" appellan from exercising her parental rights of care
the 1% appellant.

arties filed their respective affid

3t

parties, the High Court delivered a considered ruling. The High Court held lhit 2:1
order of certiorari coylq not be made because the blood transfusion had taken Placg
Therefore, the High Court dismissed the appellants’ application, The appc”amsj
appealed to the Court of Appeal, which found that there was no basig upon Whicy
the High Court ¢oulq have granted the relief of certiorari sought by the appellan,
Consequently, the Court of Appeal affirmed the ruling of the High Court an d
dismissed the appeal. The appeal (o the Supreme Court was also dismisseq,

Also in Medicq] and Dentql Practitioners Disciplinary Tribunal v Okonkwo,"'the
facts which led to thjg question are largely undisputed and can be briefly stateq Mz
Martha Okorie (‘the patient’) and her husband belonged 10 a religious

Jehovah's Witnesses who believe {hat blood transfusion IS cont

injunction, They take their stand from the scriptures. In Leviticus
said:

The p avit and counter-affidavit, Afier heariy,

rary to Gody
17:10-1] God

“2001] LPELR

-SC213 <h“p53//nigel'ia1ii-Org/ng/judgment/supreme-court/z()o 1/10-0> accessed
29th June, 2020.
“ ibid,
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2 Vol 1, No. 1, 2020 A
gnes Omotaye A, & Joel Adelusi A.

They believe that the
prohibitj
Acts 15:29 where it is Wlll‘:l“(ll(m Wwas passed to the ‘Gentiles®, that i . Jews i
‘ e ostated that ‘ye ¢ g +* . that is, non-Jews |
blood, and ‘ho_m things stran ,l(\“l ye abstain from meats offered to idols, and from
blood transfusion is ‘cating’ 0%" lL;’ and from sexual immorality”. They believe that
Hl¢ -

Mrs Okorie, a 29-year old worm od,
1.991 was admitied as a pz\tic|1lt“'*::1.Kl1‘z\vil\g had a delivery at a maternity on 29 July,
from 8 /\l_lglfs‘ to 17 August, 19‘9\ énuyﬂ Specialist Hospital for a period of 9 days
severe pain in the pubic area, A¢ K he had complained of difficulty in walking and
ailment and a day after her ag i Hospital the diagnosis disclosed a severe
patient and her husband l'Cfuscdl:mS'mn, blood transfusion was recommended. The
of the hospital consequently dj 0 give their consent to blood transfusion. Dr Okafor
following terms: ischarged the patient, giving her a document in the
To whom it m
husband Sll‘Ongl);: C(;l;;j;“(:l Re: Martha Okoriethe patient and her
explanations and even thrceat bLOOd lransfusion desgiteofpes s
asked for his wife to be d'S Hiet glte ey Clea T husband rather
August 1991, ischarged and he took her away on 17
1 her discharge f
;st(l)::an don 1 ,]hiz Egugrtngglen%;o Hospital she was taken to JENO hospital by her
o card signed by the, ; fi SRES he‘ prod.uced to Dr Okonkwo (‘the 'respondent’)
; _ patient titled ‘Medical Directive/Release’ which reads as
ollows:
i’vgfla:gilli Ohkor'le', direct that no bl'ood transfusions be given me,
gh physicians deem such vital to my health or my life. 1
accept non-blood expanders, such as Dextran, saline Or Ringer's
solution, f.le'ta'stz'lrch. I am 29 years old and exccute this document of
my Own initiative. It accords with my rights as a patient and my
behef.'s as one of Jehovah's witnesses. The bible commands: 'Keep
absta.lnmg from blood.' (Acts 15:28, 29). This is, and has been, my
religious stand for 6 years. I direct that 1 be given mo blood
transfusions. I accept any added risk this brings. 1 release doctors,
anesthesiologists, hospitals and their personnel from responsibility
for any untoward results caused by my refusal, despite their
competent care. In the event that [ lose consciousness, 1 authorize

either witness below to see that my decision is held.’

In another document signed by the patient’s husband dated 17 August, 1991 and

bility’ the patient’s husband stated as follows:

titled ‘Release from lia _
To Jeno Hospital, and the medical and nursing personnel who having
anything to do with the case of Mrs Martha Okorie (My Wife); You

are hereby notified and instructed that 1 do not wish any transfusion

e ——

6 ibid.

% ibid. .
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tct, 2003 In Nigeriq
or The Child Rights ¢
Religious Beliefs of Parents: Implication For The Ch

; d fractim
of whole blood, blood plaoma, packed cells, bloo o

is patient. I regarq t}
nt of this pa : e
dunttuss in the treatme ' ecessarily dan et
ot of b s o oG oty the sk 11y .
lr(ealmem producing too many bad cffe}C]ES Witnesses.I recognize ang
contrary to my faith as one of Je?“?vas ﬁave advised that they g, of
understand that the attendant physician ary perhaps save the ljf, of
opinion that blood transfusion is _ne.cessnd adhere to the instructions
the patient. I do not share their Optlr_llcct’ir;z leaves open the use |
; : i
i in this notice. This " ion, glucose or ¢
tgx};?sr;‘usl?ontglrsotherwise of Ringer's loal:?tf)j()l?ﬁis rrglatter has bt::r:
volume expanders not derived dfr?nr; in:tru.ctions are not going ¢,
§ idered by me an I :
e, cons t})lle above-named patient is unconscious, The
change because I or _ ersonnel caring for the aboye
nospital, the medical and ot ressinsibility liability for 4
atient are hereby released .fronzl from the decision not to accep
and all untoward effects which flow

I th
the treatment prohibited in the release. Dated this 17 day of Augugg
1991.55

. ligation of State to Protect Life

A cinsilc)i:rtgtii?ldo(f)lt)*orgeign decisions, pafticularly thqse pf the Europeay Coy
Human Rights, wil reveal that the state is under opllgatlon to take ac
ensuring compliance with protection of .ng_ht‘ to life. A}though Arti
uropean Convention on Human Rights issimilar to section 33(1) of

the ngel-ian
constitution, that Articles contains the following extra phrase ‘Everyone’s tight 1,
life shall be protected by law.” This distinction ha§ not Created a .gulf; ang y,
Provisions of Articles 2 remain of great importance in the Interpretation of Section
33

, Tt of
tive Steps in

cle 2 Of fh,

The European Court of

Human Rights
Provisions of Article 2, imp

(ECHR) has consistently, usin

) g the
osed a duty on the state to take active steps in Protectigy
human life, Some of the decisions include the following, namely:
a) A proper interpretation

unts to a breach of this
have breacheq this righ
lled by a thirg party to the
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UDUS La'v J(NHIHII '
) /0, l
—, N() I 2
S ] 020
L ll)“c; ()’"U’l ) I‘
L (ye A. & .’(’cl /‘(’el“. I

proceedings; b
have anticip,al Zcf“‘SC it cann
b) The right €d immedia ot be reasonably sai
o dang\ enttz?l 1111‘2 13: guaralnct 2:(;1 :;?f:il sk fo ll\)i,ssl(':lr(cl_(’t*}m government ought to
toler i.it.ed,("" ACCoréi:ence dato gagz I:\mc‘? 2 is one of the most important
provisions of Articl gly, the court against it in any form will not be
¢c) Protection of righteS 2, especially ths must always construe strictly the
effectively investi to life also re ose permitting the taking of life.
through ~ the usegate its armed age(ixul-reS that the state must properly and
investigation by the of force.”! Aczloersdwh‘ch are alleged to have taken life
procedural breach ofSta!te of such wron ingly, 'meffect.ive or inadequate
However, the question as tot\l::tsl Azlrticle,n g extinction of life will amount t0 2
when a person arr ether thi .
" ose in AL Hassaffgi :ias —— So;hil;yi :‘:Xtt;nds to taking extraqrc}inary steps
{ecease 1 8 el v Revenue and e process of committing a crime
s Tid rrested at the Heathr ha Custom Commz’ssion.73 In this case, the
on him- 11 e'ed he was found to haveow Airport when traces of cocaine were found
of raw cocaine. Upon being detain ZWallowed 116 sealed packages containing 1kg
week, but later ate and drank little eH, he refused food and drinks for almost one
stomach. He died shortly after tak.' e was warned of the dangef of cocaine in his
the cocaine. His widow and fath 1Eg the food and water, from damage caused by
e iele 2, which protection life A ke ston alleing, et i, et
, life. They contended that with a better policy in place

and better handli "
oved the court ﬁﬁh(;ftﬁz fl“;‘gtlon{ the deceased would have lived. The defence
shold to dismiss the clain, basing their application on the
ded that the

criminal action of the deceased, of swallowing cocaine. They conten
causa non orituractio,

acti'on was not justiﬁable, because of the doctrine of ex turpi
whkllC{ldr:l;anS nﬁ cla'um arises from a dishonourable cause of action. The trail court
upheld this application and dismissed the action. In allowing the appeal and ordering
74
s, T even

a rehearing, however, the COl{rt Appeal held that in at least tWO decision
tted crimes before being shot by the police the courts

though the victims had commi

held the consequent claims justifiable.

But where the actions of the state are
innocent person breach of the guarantee of right 10
Thus, the European Court held in Andronicus VS.

the death of an

s, resulting to
1d to have been

life will be he d
prus75 that the

occasioned.
68y qn Colle vs- Chief Constable of Hertfordshire (2008) 3 AllER 977 H.L.
89 Velikova vs- Bulgaria (2002) ECHR 41488/98, paga
70
Salman Vs. Turke 0 ECHR 21986/97, para. 97. )
"'Kaya v Turkey (1)9}99) 28 EHRR 1; GulecV urkey (1999) 58 EHRR 1213 McCann v UK (1995)2!
EHRR 97; Akdeniz v Turkey (2001) ECHR 2395494, para.89 and Hugh Jordanv yK (2001) ECHR
24746/94 ,para 1 he Englis 0 Appeal also reached the same decision 10 AL Hassan-
169%, P (20! ley, LJ-
Daniel vs. RCC 2011)2 AllER 31 @ 35, per Sedley:
™ gyhan v Turke)(z ApPLICATION T > 64/08) (2006) ECHE 41964198, pare- 9%
v Germany (2006) 20 BHRC 575.

73

(2011)2 AILER 31 C.A.

")\ fakaratzi v Greec® (2005) 41 EHRR 49 and Jallo
5(1996) 22 EHRR CD 18- o
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ights

hild R ‘
Parents: d 1o
; Beliefs of
Religious I

I

in a bi life, because the sheer NS
n .

bullets 1

the police of several

firing by th

" Qr.
: ocent, y
il rlghtntgal harm to the inn
hostage, was a violatio e
hostage,
death of the

important facet of .
1 n lmpo d r]'}“
disregard fo lihood is ar od amounts 1, amg, ¢
ckless disre to live liveliho n,
e it the Hli s mean of |i .
bUIllecli%a it has been held t of someone s M
In India, ivation
A a deprl
to life; hence

’S right L

iate Medicatigy
0 rlate' 4
od to Take APProrpto abide by medicy) v,
€as 1 101 1M1 )
54 Refusal of ;);cropriate medllcr?ltaﬁers that ehmmftsﬂtl};:ile o
fusal of a person to i pracefu”y e f him, medically o s Dige %
Re u;_ his election to die g taking care 0 Dental Practitioner’s lscnginqh
s for” on the part of person ofMedical and 29-year-old lady and he, Sheg
intenti tions arose in the case he deceaSed’f‘ ndent, a medica] doct,
considera ulu.""in this case, t, t. The 1% respo
belonged to

I, a]SQ

) 1% respondent before X

the evidence at the j[ralltgfstl};:tain her life. S, ang ;};
belonged to the sect. fromeded blood transfusion the first clinic where © Yy
appellant, the d?ceasedﬂ?; medical adViC.e fromin the first doctor from liabj]m,
husband had re‘]e(}ted d signed a paper dlscl:la'rg hg also du]y Warned them on l]:le
admitted and hag 1ndeehS igst respondents’ clinic, e‘ll intransigent ang eVen .
Whenf theﬁ}; t'0Zkblll:cr)c;(zcrtanesfusion. Yet the duo was sti
risk of refusin

from liabjf;,. &g
dent from li5 Uity 9
N ing the 1* respon
hibit “G”) discharging
yet another paper (ex

» Principally

Istence.”® Righy
B on Tellis vs,

Bombay Municipal Corporation (1987) LRC
"(2001y3 SCNJ 106,

"ST o0, § T Hop'g 'Constitutional Migratiop, Law in N;
Limited), 2016 <, tps: www.worldcat.
nigeria/oclc/968687082>

1geria (Pegy| Publishers International
org/title/st-hons-constitutional-and i
accesseq 29th June, 2020

“Migration-law-in.
*370 -

(Const) 351,
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‘y')ll‘\' Law Journal, Vol, 1 N
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life 18 therefore, the
(‘mnpl'L‘llL‘nSi\’C provisi first guar
of the Constitution ;)f“hs_gum.
,m\"isumi ;llcx*Ccsi‘ into sé)gmlcip
gection 3+ of the Con ment
~wende st stituti
‘“mndLg); ,\?1,“(:11 .has guﬂl‘amm?oh ,of the Feder: :

Every person has eed this right, i eral Republic of Nigeria 1999(as

intentionally of his 12;f right to 1ifé 18 atodthe following effect: ’ S

1'e_spec‘t of a Criminale save in eXec,;utin no one shall be deprived
Nigeria.A person Shauolffence of Whic(;,n}:)ef ;he sentence of a court in

Ot be regarded as hav?rSu; ﬁzgnfggggv%‘élgg k:\s

life in contraventi

such extent andtli(:ln of this section, if he di

such force is 1-easorslu§,h circumstances a;es . aresw O et

from unlawful viole:: ly necessary-For th:rec:l ;%ermmed s o

?jffe(}t a lawful arreStc:r ? i Ofepir;;;'?;' ?gyox‘:o‘r;

. 0 ’

o e e e .

y. suppressing a riot, insurrection Of

A
gnes Omotaye A. & Joel Adelusi A.

anteed i

’ ) right .

dmccmg ﬂli!s: i ﬂlmd(.l‘ the N'\gcr'\zm C(mst'l\u\'l(m.w
ght have been made under section 33

le a
and excepti
e
s. ptions to the section, by dividing the

By W& of prefatory remarks, it must b
1{fe is th'e most important fundament 1e_emphaSiZed that the constitutional right to
rights }Vlll be available for accentuat:CI right, because without it, TE7 of the other
the primary fundamental right, i ion and enjoyment by the holder thereof. It is
fundalnental rights. That Wa% ’hmdeed thefonsetorigo OF the source of all other
most fundamental of all the riglt’}’/ g:le Suslreme court of Ugen: dostaiber e
: : so, the T ] i
unas;allall).ly., 1 case ofMbushu v Republic 8?n§:ni}§ﬁo(\i/()s\.lrt of Appeal held, quite
attach 10 11VINE human beings, one might expect the right to life itself to

sense primary since none of the other right would have any value of util

“As human right only
be in some

ity without

[P-E]

it.
5.3 Right to Medical T reatment
Right of the human being to live OF his right to have life necessarily includes his
ical treatment when he needs one; hence anybody that deprives
13 In Barnett VS Chelsea

right to have med
ds had

him of such right will
and Kensington Hospit

S

79 Wi
ibid.
0 g 33 (1)-(2) of the 1999 Constitution of Nigeria
£1994 <https://thrdc.0r. z/Wp—comem/uploadslzm /
C CONST\TUT\ONAL-CASE.de

be held to be in breach of section
al Management Committee,“some night security guar

81Criminal Appeal No.142 0 t
ahas-DOMlNIC-MNYAROJE-ANOTHER-VS-RE U -
ce also Al ey Gener | yKigula (2009) uGsC
Jafrica/atto ney-gcncra\-v-susan-kigu\a—und-A 17-

accessed 29™ June, 2029,
6<https://WWW- e thrights.org/d
ors/#gsc.tab=0> accesse

%2 ibid.
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s Act, 2001 In Niggy,

op The Child Rights Ach 21 e B
Parents: Implication [urlll‘ ( o

Aot N vere rushed (o the "epOng ey

— \ .

- e 5 tea and sppency casualty depyn ™
aken ill after drinking poisonou emergency g Par(y, .. o,
wi ey left in that state ang

. it to the
\ ) th they wet -
w treatment. Althoug iy n
R Id, J., held that singe the N '("‘I |IQ

h
. ym and
hospital, no doctor attended to lhltinl)lo. Nie 3 ¢ oyl
finding the hospital management ment owed (he Patien, My by
(

v manage
; : indrance, the . tham tre .
entered the hospital without hindt (, to have them (reateq, WI“Ch

partmen i " m.
care as a body that ran a casualty (Mml(mcludcd however, that i (he h()g"-‘ly |1v|()'
i e Ay 3 C ’ . " " = 3 . " (
P o et untimaly daath, ”lLi nts would be received o Ll)lL‘l'lilll]C(l h.”'tl hv\»
N o T Wients v \ i e v ;
closed its doors and said that no pe . had forced themselves in bu e [ Wo, |
not have been liable if the patients I'e

g
: ve been held (o owe the p: ey
treatment. In such case, the hospital could not ha . p“llemX g

~ . ’ 8 ) l
duty of care, his lordship concluded. itied for treatment in 3 K W,
Similarly, once g patient is received or admittec SPity]

by il vh fie or .. .
Whether for a fee or for free, the hospital or clinic, ‘1‘0[11 l}%lﬁls]rﬁ:l%lllln l‘ls- {)crs(m"uf (I g
such patient a duty of care to give its best; an.d 1] l[‘ . ich de T] IL, 3ar i ()Wk
occurs, the hospital and the staff will both be llﬂ'? E’f (')ldb[l’ (("} ‘]-‘ IhUS, ')Cn
L.J., held in Cassidy vs Ministry of Health (Fahrni, Thir ' arty), as [OHOWS: n'ﬂg
In my opinion, authorities who run a hospital 'be 1hey l()Cill
authorities, government boards, or any other corporation, are In
under the selfsame duty as the humblest doctor, Whenerr {
accept a patient for treatment, they must use reasonable care ap skil|
10 cure him of his ajlment. The hospital authorities Cannot, of Courg
do it by themselves. They have no ears to listen through thé
Stethoscope, and no hands to hold the knife. They must g it by g,
staff which they employ, and, if their staff is negligent in giving the
treatment, they are Just as liable for that negligence as iy, an ¢

il
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merely to 8
b preve N
I n 3 ‘ .
which the doclm.‘ further harm, 1 _Agnes Omotaye A. & Joel tdelus! A.
% The undertaking is t e
¢ 10 use special skill
b

and h .
Ospital
authorized have to treat the pati h
¢ pa ient.

Wis lordship then
allude
nra. between a ¢ ed to ;
;111ll {‘IC‘ in :10‘11 SSeSRaly dqmc Situation to the d
¢ ¥ at cas N Spartment 3 ¢ distineti , .
hospiml but ‘\'Crg: :l where ‘hrcc‘\‘m I a hospital \\\l.\\:h;\n dr‘l\wn in Barncet’s casce,
giv vate at closes s ~tlents
0 Juty of GEre BIG ‘en wrong ad\-‘md““c“ s hail hk\‘u \\.slduor (Y] rh\\n.n\s and
. se. while i ice. In the g 'U\ poison had entered the
thus: in the se irst scenario, Sruart-Smith 1.0 he
Eikewise, & cond one, he said it ar \kl \ el PO
- »adoctor w ’ ¢ arose. e then reasoned
hkel\' o0 t Wwho ha
y 8o to the aSSiStancepopfcned to witness a road accident will v
anyone injured, but he is not under ?\r\);
(4

legal obligati
of oation t
are not relev SO (save i n
— Ele: 2‘1“) and me(r:ﬁ-g‘ Cle Tain limited circumstances which
X ) 'olunteers hi nship of doct i
i< not to mak s assist C or and patient does not
e 2t an
the victim’s condi bt his 0n1¥ duty as a matter of law
ondition worse.’

oximity between a

medical doctor and per
son wi
with a medical problem will not give rise 10

carc.
Similarly: it has been h
: eld th :
at a medical doctor retained by an organization to

advice such organization
© on the h "
emplqyeel by an organization doeseahh conditions of an applicant who want 10 be
duty 15 just to fulfil its retainers.noft owe a duty of care 10 such applicant; a5 its
applicant, come under any gene 1’ or the doctor “does not, by examining the
«ynder a duty not to damae :th ra d}lty of medical care 10 the aPP\iCam-,” but he is
Nigerian c€ase borderi;c oiagphcam in the course of the exam'mat'\on”.88
ugh the court of Appe af e amages for negligence resulting 10
was treati : soned that the medical records kept bY
d heaflrng him were poor, hence T ; ;
ed that rom ini ’ " . ;
ol the ehmc folder kept by the said hospital and the evidence
n jthe medical etaff had done its very profession
ence the hospital was not guilty of negligence.s’9
and Dental Practitioners'

or v F aweya9 Oand Medical
e clear, that the age disparity in the two

In

tho
which
conclud
tendered in co

deeeased alive,
above cases ofEsuban

' Tribunal v Okonkwo,91 it is quit

LJ,IN Cassidy V Ministry of Health (Fahrmi, third

s6p]acing reliance of the dictum of Denning
3 AlER 353

party), supra.
37883
$8per Lord Browne- wilkinson, in X &Ors. (Minors) ¥ Bedjfordshire CCM, etc (1995)
383, (1995) 7 AC 633 at 752 H.l<https://www.lawteacher.net/cases/x—minors—v-bedfordsh'\re-cc.php
accessed 29th June, 2020.
¥gee University of llorin Teachi Hospital vaegunde(ZO\S) 3 NWLR (pt- 1447) 421
C.A<https://nigerialii.org/ng/jud ment/supreme-court/20\2/4> accessed 29th June, 2020.
%12019] 7 NWLR (pt 1671) 316.

Iso ReYetter (1937) 62paD & C2d 619

d6191 572> accessed 29th Jun¢, 2020.

91(2001) FWLR (Pt 44) 542. See, 2l
0 ision/ 197368162padampc

<https://www.leagle.c m/decisio
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Religlous Bellefs of Parents: Implication For The Child Rights Act, 2003 In Nigeria

cases led to the decision of the Supreme Court. The former was a minor, whereas the
latter was already an adult. That was why the Supreme Court held that once an adult
patient opts not to accede to medical treatment on religious ground, the doctor or
medical centre treating such a patient becomes helpless; and that if the patient dies,
the doctor or hospital will not be held responsible. It does not matter that the doctor
himself, for similar religious reasons, does not believe in such a treatment.

6. Recommendations

It is important for the government to review this aspect of age disparity in our Laws
with a view to making a particular age workable for the purpose of implementing the
Child Rights Act. The protection of the right of the children is also hindered by lack
of adequate awareness among the citizens as well s the lack of political will to
enforce the provisions of the CRA 2003. It is, however, believed that these
challenges could be addressed by taking practical measures like government
embarking on increased and intensive advocacy efforts to further enlighten the
citizens especially the rural dwellers about the existence and values contained in the
CRA 2003; recognizing the socioeconomic rights of the citizens; retraining the
judges to imbibe proactive judicial practices; restatement of customary and
codification of Nigerian Law.

7. Conclusion

It is erroneous to view the balance of competing interests are favouring state
intervention in all cases where the child’s life is threatened. If a parental decision to
refuse medical treatment for their child threatens the child’s life, the state and
parental interests will invariably collide, each negating the other’s effect.
Accordingly, the most influential factor in the balance will be the interests of the
child, an inherently fact-specific determination. The ultimate decision of whether
intervention is appropriate will therefore rest on the fact-finder’s determination of
the best interests of the child.

The Esubanor v Faweya’’and Medical and Dental Practitioners’ Disciplinary
Tribunal v Okonkwo’ decision to reinforce the modern trend towards state
intervention in certain circumstances where parental decisions affect the health and
well-being of children. The Nigeria Supreme Court emphasizes that Courts will
carefully scrutinize parents’ medical decisions concerning their dangerously ill
children, even when those decisions are based upon religious beliefs. It is
comforting to realize that the focus of Courts’ decisions on State intervention in this
area will continue to be the determination of the best interests of the child.

andSidaway v Board of Governors (1985) 1 All ER 643 at 666.
<https://www.globalhealthrights.org/health-topics/medicines/sidaway-v-bethlem-royal-hospital-
governors-and-ors/> accessed 29" June, 2020.
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