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1 Introduction

Disputes are inevitable in human relations ' [tusuall

interaction between people of different b
idiosyncrasies.’

y arises as aresult of frequent

ackgrounds and peculiar
Disputes could arise through domestic relationship within

family or neighborhood, marital disagreements, commercial transactions,
communal rivalry, chieftaincy matters, boundary disputes and religious belief
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'Fagbemi S. “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or R(‘:‘a\ny ?
Journal of Sustainable Development Law and Policy, (2(_)15) 'VOL 6 No.1 p. 223; Akeredolu A, f?‘:‘
‘nnected Alternative Dispute Resolution in Nigc‘-f:‘é UE"Z‘:;:(‘:‘SVO:’:&T;"::O?‘; ;’(;2:\1?:; 113)0;2(::)' (20(;)3.
Lp.37;Menkel- Meadow C., Dispute Processing and Confli : ,

:\Shgale PUb“ShingCO"B}"lmgt.on)p'().bcin Contentious: Arbitrators, Arbitration and Arbitrability”
Akanbi M.M “Contending wnh.oul y 3; Akeredolu A. “Court-connected Alternative Dispute
(University of Ilorin Press, llorin. 2014) p.3;

Resolution in Nigeria” p.37-38.
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wﬂl‘ others.” Disputes are traditionally referred o thlc courts for Seltlemen
Ho“U cr. the adversarial nature of the court system with its attendant Probleme
sch as prolonged trial, undue publicity, technicalities, rigid procedype and

insensitivity to the future of partics relationships have led to the adoption, of
arbitration and Alternative Dispute Resolution (ADR) mechanismg in

Nigeria."Thus modern contracts and some legislations now make provisiong gy
the use of ADR as first resort mechanism of dispute resolution before lmgauo;
This is to allow disputing parties freedom and opportunity to resolye lhe.
disputes amicably ina preferred manner without interference from the state ¢

m where it has always been part of

ADR is not alien to the Nigerian justice syste
d recogmzed by the Constltutloﬁ:

the native law and customs of the people an

*Daibu A. A. and Abdulrauf L. A. * Challenges of the Practice of Customary Arbitration in Nigeria™ T" '.

Nigerian Juridical Review (2014) vol.12 p. 106; Orojo J. O. and Ajomo M. A,, Law and Practice ¢ :;{

Arbitration and Conciliation in Nigeria (Lagos: Mbeyi and Associates Nig. Ltd., 1999)p. 1.

‘Litigation is the conventional method of dispute resolution in most countries Nigeria inclusive. [t ; .5 ,.

method by which parties exact their rights in courts. ]
*Daibu A. A. “The Lagos State Arbitration Law and the Doctrine of Covering the Field: A Review™ Th

Gravitas Review of Business and Property Law (2015) vol.6 Nol p.44; Fagbemi S. “The Doctrine of Pa ;
Autonomy in International Commercial Arbitration: Myth or Reality?” p. 223-235; Akanbi M.M. Domestic c
Commercial Arbitration in Nigeria: Problems and Challenges (Lambert Academic Publishing Germany,

2012)p. 32.
*Fagbemi S. “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or Reallty

p. 224-225. 5.
"See generally Ayinla L A. “ADR and the relevance of Native or Customary Arbitration in Nigeria™

University of Ilorin Law Journal (2009) vol. 5 No. 1 p. 258; Akanbi M. M. Domestic Commercial

edition (Emiola publishers Ltd Nigeria 2005) pp.1, 51-73; Idornigie P. O. “Overview of ADR in Nigeri
Arbitration (2007) vol. 73 No. I p. 75-76; Igbokwe V.C. “Law and Practice of Customary Arbitration il

vol. 7p.109.
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pestions that the modem conception of ADR is a mere restatement of the
j-,;ficnl Africantraditional methods of dispute resolution.” ‘
(DR 18 of growing preference to parties because it provides a simple, fast and

mrlml avenuc for resolution and its mechanisms are now employed to resolve

i jldisputes outside the formal judicial system with mediators, conciliators and

ghitrators performing the roles of conventional judges."” However, the major

oblem hindering rapid development of ADR in Nigeria is lack of
durst;mdmg of its processes by the majority of the populace, including lawyers

ho hitherto have not received any formal ADR training. Other problems are
garth of qualified practitioners and lack of awareness by the populace of the

jvantages ofutilizing ADR as amechanism of dispute resolution."

1l The Evolution of Alternative Dispute Resolution and Arbitration in
Nigeria

S noted earlier, ADR is not an imported concept into the Nigerian legal system.

|t has always been part of the customs and tradition of most indigenous

wmmumtles *While customary arbitration driven by local authorities including

:ramlly heads, village heads or the council of elders in accordance with custom

E‘and tradition have been a prominent method of dispute resolution, other ADR

‘\wosuK..N. “Criminal Justice Reforms in Nigeria: The Imperative of Fast Track Trials; Plea Bargains;
\on Custodial Options and Restorative Justice” p. 5-6 available at http://www.nigerianlawguru.com/crim
1%620law%20and%20procedure/CR accessed 13" January, 2017; Bello A. T. “Customary and Modern
wmitration in Nigeria: A Recycle of Old Frontiers” Journal of Research and Development (2014) vol. 2
No.l pp. 50-58.

"Daibu A. A. “The Lagos State Arbitration Law and the Doctrine of Covering the Field: A Review” p.44;
‘ukar B. A. “Emerging Trends in Alternative Dispute Resolution: From Mono Door to Multi-Door”
‘Abitration (2013) vol. 79 No. 1 p. 72; Hogan R * ADR : Adding Extra Value to Law” Arbitration (2012) vol
N0, 3 p. 247;0rojo J. O. and Ajomo M. A. Law and Practice of Arbitration and Conciliation in Nigeria,
p4:Fagbemi S. “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or
Reality?" p.222.

E’Adckoya, F., ADR and the Future of Legal Practice. Luncheon Address at Ilesha branch Law Week Awards
kldon 28" November, 2003. p. 2.

T:Oba A. A. “Juju Oath in Customary Arbitration and their Legal Validity in Nigerian Courts™ p. 142;
Exjiofor G., The Law of Arbitration in Nigeria (Longman Nigeria Plc. Lagos 1997) p. 22; Emiola A. The
Pnncnples of African Customary law pp.1, 51-73; Igbokwe V.C. “Law and Practice of Customary
Abitration in Nigeria: Aguv. Ikewibe and Applicable Law issues Revisited” p. 201.

l
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mechanisms have always existed too.  Parties have mogi|y lried S
- . . ~ Ve - Q Too

digputes by themselves through negotiation, failing whyjcp, the ) ,
, ’ ) T & % & ' C asgje T
senior kinsmen is sought (mediation). 1t this second optjon faileg Ny o
« th '

would be taken to the Head of the neighborhood in which defe ; Mateg
(ncutral evaluation/mediation). In the event the matter coyy n
would be referred to a High Chiel or the King for

(arbitration),"

a b 3

ol ha Vedo
d Dind; > I
e

It is pertinent to note that these hierarchical channels of dis
generally apply in most Nigerian communities. The applicatiop,
practices is not only to ensure justice but also reconciliatiqy, |
neighborliness, stability, peaceful co-existence and social equilibriyy, wi;h‘g ood”i
community.” Indeed, the unique feature of the Nigerian traditiopg ADR In the._‘g
and its simplicity are the reasons why the advent of the modern ADR i Vie\ismm |
arecycle of the African customary jurisprudence. tdas i

Ution
of all g, on

© abO\/e A

The existence and validity of ADR in most African customs were giy
recognition in the case of Larbi v. Kwasi'” where the Privy Coung;
customary arbitration was valid and binding on the parties and that
repugnant to good sense and equity for a losing party to reject the dec

N judicigy
l held lhat:;
t wWould e
1Sion of the

“Other traditional methods of resolving disputes include Negotiation, Mediation, Qath taking, Divinari,
and Trial by ordeal among others. See Emiola A., The Principles of African Customary Lay, . 51_7131:;
Ezejiofor G. The Law of Arbitration in Nigeria, pp. 7-12,27-29 ; Aina, K., “The Multi-Door Courthgus e
Concept: Taking Lawyers out of the Court: Principle of Negotiation and Mediation™ Edited by
&Ani, C. (Abuja) 2012 NIALS Press. p. 264. ;
“Aina, K., “The Multi-Door Courthouse Concept: Taking Lawyers out of the Court; Principle of.
Negotiation and Mediation” p.264. v
"Ibid; Akanbi M. M., Abdulrauf L. A. and Daibu A. A. “Customary Arbitration in Nigeria: A Review of the |
Extant Judicial Parameters and the Need for Paradigm Shift” Journal of Sustainable Development Law and
Policy (2015) vol. 6 No.1 pp. 205,207.
"“Gazama, J.K., Development and Practice of ADR and Arbitration in Nigeria
http://www.gadzama.conv/index.php?s=3 accessed 14th March 2017; Bello A. T, “Customary and Modem |
Arbitration in Nigeria: A Recycle of Old Frontiers” pp. 50-58; NwosuK..N. “Criminal Justice Reforms in

Nigeria: The Imperative of Fast Track Trials; Plea Bargains; Non Custodial Options and Restorative |
Justice” p. 5-6.

"(1952)13 WACA76.
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\u yor(s) 1o which he had previously agreed. Similarly in Mensa v.
piampong & Ors" the West African Court of Appeal held that a decision
h :d in customary arbitration was binding on the parties in so far as it was in
mhmt with native law and custom and therefore, an unsuccessful party was

'opptd from rcopening issues decided therein."Also in Ohiaeri v.
| ‘,»L ¢” similar conclusion was reached.

j‘nc advent of the modern ADR came with the colonization of Nigeria.” Hence,
4 sources of the Nigerian laws of ADR and Arbitration include the customary
s of various Nigerian communities, English Common Law, the local
qactments on ADR and Arbitration which incorporated the principles of

ommon law, doctrine of equity and the English statutes of General
Application.“

qatutory arbitration is one of the most suitable means of resolving commercial
gsputes in Nigeria.”It is an alternative method of dispute resolution in which a
peutral third party appointed by the parties hear and determine their dispute in a
judicial manner after which a binding decision is given in form of an award.” The

o ——

%1940) 6 WACA118.

‘rivoosu D.A. “Customary Arbitration As A Dispute Mechanism And Its Operational Frame Work As
Esioppel Per Rem Judicatam” University of Ilorin law Journal vol. 5 No.1 (2009) p. 102.

“(1992) NWLR (Pt.221) 1 atp. 7.

*Nigeria was a British colony until 1960 when it got its independence. Foradetailed history of the Nigerian
kistorical link with common law, see Olowu D. and Lasebikan I, Sources of Law in Nigeria in Sanni A, ed.
Introduction to Nigerian Legal Method (ObefemiAwolowo University Press Limited, lle-1fe 2006 ) pp. 245-
%56:Asein J. O. Introduction to Nigeria legal System 2™ Edition (Ababa Press Ltd. Lagos 2005) pp. 98- 104;
Tobi N. Sources of Nigerian Law (MIJ Professional Publishers, Lagos, 1996); Obilade A. O., The Nigerian
Legal System (Spectrum Books Ltd, Ibadan 1979) pp. 17-52.

“The English common law rules, the doctrines of equity and the Statutes of general application on
abitration are also part of the sources of Nigeria arbitration laws because of her colonial historical link with
e Britain, See generally Ejiofor. G, The Law of Arbitration in Nigeria, p.15; Gadzama J.K. Development
ad Practice of ADR and Arbitration in Nigeria; Obilade A, O., The Nigerian Legal System pp. 17-52; Asein

 1.0.Introduction to Nigeria legal System, pp. 98- 104.

“Daibu A. A. "Application of the Rules of Natural Justice in Arbitral Proccedings in Nigeria" Ife Juris

Review (2013) vol. 1, p. 58-59;Chukwuemeire A.L “Arbitration and Human Rights in Africa” African

5 Human Rights Law Journal (2007) vol. 7 pp.108- 109.

' “Olorunfemi 1. O “The Effect of Arbitration Agreement on The Jurisdiction of The Court in Nigeria”
Nigeria Journal of Public Law (2009) vol. 2 No. 1 p. 310;Adewuyi T.A. “The Effect of Section 20 of the
'\dmlralty Jurisdiction Act No 59 0f 1991 on International Arbitration Clauses” University of lorin law

; J0Umal2006 Vol. | p. 1;EzejioforG., The Law of Arbitration inNigeriap. 3.
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first indigenous legislation on arbitration in Nigerig wag .. \ ;v'
Ordinance™ which was later re-cnacted as Arbitration Act ]: A

applicable to the whole country.” It borders strictly op clomcstic hc. l W

there were no provisions for international arbitration Whey ll‘rbllra[i0 9
independence in 1960, the application of the Arbitration Act \vaslgeria o i‘:
Lagos. which was then Federal Capital Territory. The three regiofes Fioteq d
Separate arbitration laws thus; the Arbitration Law of Norther, N h.‘]d the;
Arbitration Law of Western Nigeria 1959 and Arbitratiop Law Of Eag :
1963. The states created out of these regions adopted the Jayyg applic:m iger; !
states.” In 1988, the Federal Government of Nigeria adopted the Unite Clo thejp
Commission on International Trade Law (UNCITRAL) Mode Nation
International Arbitration through the promulgation of the rbitray: e
Conciliation Decree No. 11 of 1988.” The decree was compiled g}, o
amendments and included in Laws of the Federation of Nigeria 1990
Arbitration and Conciliation Act (ACA)."Although the ACA Was prom,
during the military regime as a decree in 1988, it was deemeq an A
National Assembly by virtue of Section 3I5 of the Nigeriap C
Presently, the principal law regulating statutory arbitration apg
arising from written and voluntary agreement to arbitrate i Nigeria
Recently the Lagos state government enacted its own Arbitratiop

ground that the ACA could not meet the challenges of co

s the
lgateq
Ct of the:
OHStitUti on.
COnCiliggiq
Sthe AC A.JZ}
Law 0On the 3
ntemporary

“Ordinance 16 of 1914.1t was an adaptation of the 1889 English Arbitration Act. See
“The Lagos State Arbitration Law and the Doctrine of Covering the Field: A Review” p.45-47; EztjoforG |
The Law of Arbitration in Nigeria p. 15-18;0ro0jo J.0. and Ajomo M. A. Law and Practice of Arbitratjon an;f:’
Conciliation in Nigeria,p. 36. 1
“Cap. 13, Laws of the Federal Republic of Nigeria, 1958.
“DaibuA.A. “The Lagos State Arbitration Law and the Doctrine of Covering the Field: A Review” p.45.46
" Ibid.
Ibid p. 46.
“Ezejiofor G., The Law of Arbitration in Nigeriap. 15. |
" Arbitration and Conciliation Act herein after referred to as the “ACA” Cap 19, Laws of the Federation of -
Nigeria 1990, which isnow CapAl18 Laws of the Federation of Ni geria 2004, :
"The ACA provide for a unified legal framework for the fair, effective and efficient settlement of "
commercial disputes by arbitration and conciliation and applies throughout Nigeria. See the long title of

ACA available at http://www.nigeria-law.org/ArbitrationAndConciIiatioAct.htm accessed 15th march,?
2017 sec also section 58 thereof.

generally Dajby Al

e i = e
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;ﬂ(cnmllﬂnal standard relevant to the social- economic ¢

ptem? . ircumstance of Lagos
cate. The validity or otherw

" ise of the said Lagos State Arbitration Law has been q
jectolinten * whichi : is arti
| yub)C sedebate™ which is outside the scopec of thisarticle

‘1. Legal Regi ve .
. ?ga .chlme of Alternative Dispute Resolution and Arbitration in
| Nigeria

' the major sources of ADR and arbitration laws in Nigeria are the customary law,
| ommon law. anc.1 Nigerian Statutes. Customary law governs the oral and
un\\’ﬂ.“en' arbitration agreement The provision of sections 315(3) and 4(b) of
(he N1geran Constitution™ as well as section 35(b) of the ACA also buttress the

_—
agos State Arbitration law No.1 which came into force onthe 18™ May, 2009. See Rhodes-Vivour A. “The
federal Arbitration Act and the Lagos state Arbitration Law: A Comparison” p. | available on line at
hupr//“’“"j'g“g'e-“'fsearch?client=ms-rim&hl=en&g=lagos+state+arbnration+law&ie=UTF-
S&Chann_c!_browser&gws—rdzcr&ie:oqzcvoOjBYXkUvagugP accessed 3 February, 2017 p; Emilia
0. --A.Cn'uque of the New 2009 Arbitration Law of Lagos State™ Apogee Journal of Business, Property &
constitutional Law (2010) vol. 2 No, " y

5p. 1 availab] i : i 5
| ecember, 2016, € on line at http://eprints.soas.ac.uk/12580/ accessed

| *see generally AFMb‘ M-M; "‘The_ Ni gerian Arbitration Act 1988 5.58 and the doctrine of covering the field:

(.G.de Geophysique v Etuk™ Arbitration (2006) vol. 72 No.3 pp. 283-2847; Olawoyin A. A. “Constructing

| e Roat'i to Arbitral _Prevalence: The Arbitration Law of Lagos State 2009 in Perspective™ International

; Arbiuatnqn Law Rcw?w (2015) vol. 18 N9.2 Pp.34-46; Daibu A. A. “The Lagos State Arbitration Law and

; e D.octr}ne of CoYen'ng lhe Field: A Review” p.44.-52;Bamodu G. “A Field not Covered: Arbitration and

| e ngerlan Constltu.tlon T.he G'rfawtas Review of Business and Property Law (2016) vol.7 No2 pp. 36-49;

; leyi and Amucheazi, Applicability of the Arbitration and Conciliation Act: which Field Does the Act

Cover? ('2013) 57(1) Jogmal f)f A'frican L.aw 126, 141; Idorngie P. O.”The Doctrine of Covering the Field

| nd Arbitration Laws in Nngerlz}” Arbitration (2000) vol. 66 No. 3 pp.193 - 198; Chukwuemeric

' “commercial and Investment Arbitration in Nigeria's Oil and Gas Sector” (2003) pp. 4-13; Asouzu A. A.

 Arbitration and Judicial Power' in Nweze C.C. (ed), Justice in the Judicial Process: Essays in Honour of
Honourable Justice Eugene Ubaezonu, JCA(Fourth Dimension Pub, Enugu 2002) 362; Orojo J. O. and
Ajomo M. A., Law and Practice of Arbitration and Conciliation in Nigeria p. 25; Chukwuemerie A.
nternational Commercial Arbitration and the UNCITRAL Model Law under written Federal

' Constitutions: Necessity versus Constitutionality in the Nigerian legal framework' in Chukwuemerie (ed),

' Swdies & Materials in International Commercial Arbitration (Law House Books, Port Harcourt 2002) p.

| 103.

 "Customary arbitration has been given judicial notice by several decided cases. See Inyang v. Essien

1957(2) FSC 39, Njoku v. Ekeocha (1972) ECSLR 199, Ekwueme v. Zakari (1973)ECSLR 631 and Oline

' vobodo 1958(5) SCNLR 298.

"lthas been argued that by virtue of section 315(3) and (4)(b) of the Nigerian Constitution, customary law in

which customary arbitration derives its basis is an existing law being a body of laws in force before the

pomulgation of the 1999 constitution. See also Section 122(2) (j) and section 70 of the Evidence Act (Cap

E.14)2011. Also section 35(b) of ACA envisages that arbitration may be conducted inaccordance with such

“other laws”. It is thus submitted that customary arbitration is not statutory arbitration but arbitration in

wcordance with customary law. See Daibu A.A and Abdulrauf L. A. “Challenges of the Practice of

; Customary Arbitration in Nigeria” The Nigerian Juridical Review (2014)vol. 12 p. 104,

N
,
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—_— |
existence and validity of customary arbitration under the Nigt‘l‘inn | |
iy

case of Agu v. Ikewibe customary arbitration was recognize nd g e |
. ’ vy H . . » Q ) " ‘ ‘C . |
distinct and different from arbitration under the statute, “Dieg asl

The Nigerian Constitution encourages the use of ADR g arbj
resolving international disputes as onc of the basic foreign Policy obj
N o ' ) . . CClly,
I'he Constitution emphasizes the adoption of negotiation, me ;

conciliation, arbitration and adjudication in the scttlemen, of intcm
disputes and treaty obligations.” Although the Constitution Spcciﬁca“) 10ng)
8

that such ADR mechanisms as negotiation, mediation, and concilig, ey
0 Shay)
an a)g,

the

apply to international disputes, it is submitted that those mechanispyg
employed in resolving domestic disputes as there is nothing j,,

Constitution to the contrary.

“Nlir |
|

A

Domestic commercial arbitration is primarily governed ip Nigerjy by 4
Arbitration and Conciliation Act (ACA)" which is based on the Unijeq Nag g
. on
Commission on International Trade Law (UNCITRAL Mode] law) an Ne ;
W

York Convention on the Recognition and Enforcement of Arbitr Awarq Subjecy
to some modifications.” Consequently, most written and voluntary domegj,
arbitration agreements are governed by the ACA, while oral ang Unwrittey
arbitration agreements are governed by customary law.” On the ot hand, he
UNCITRAL Model law and The New York Convention are the major |aws
governing International commercial arbitration. In addition, almos all High
Court (Civil Procedure) Rules in Nigeria have provisions that Cncourage and, op
enjoin parties to explore amicable settlement of their disputes by reference to

arbitration, conciliation, mediation and any other recognized forms of ADR.*

"Edu O.K, Effect of Customary Arbitral Awards on Substantive Litigation: Setting Matters Straight,
"Scction 19(d) of the Nigerian Constitution.

"Ibid.

“Ugonna E A, Legal framework of Arbitration in Nigeria, available online at www.academin,edu/legal
accessed on 13thMarch2017.
“'See Lagos State Arbitration law No 10 02009, Lagos State Multi door court law 2007 that established the
Lagos State Multi Door Court House.

“Agu v. Ikewibe (1991) 3(NWLR) (PT 180) 385; Anyaunsi v. ugwuenze (1 995) 6NWLR 255.
“See Order generally Order 18 Rule 1 of the Federal High Court (Civil Procedure) Rules 2009, Order 25
Rule 1(2) (c), (1) and (m) of the High court of Lagos State (Civil Procedure) Rules 2012, Order 33 Rule 2(2) §
(c) of the Kwara State High Court (Civil Procedure Rules) 2005 and Order 32/33 Rule 2(2) (c) of the Kogi |
State High Court (Civil Procedure) Rules 2006 among other Rules of Courts. |

472
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_jpstancc.asa precondition for accepting a matter for filing in the Lagos State
h Court, the (Civil Procedure) Rules 2012 specifically requires that counsel
o pro ide a sworn pre-action protocol form indicating the attempt made to
1 the dispute through ADR.™ Similar provision is contained in the High Court
il procedure) Rules of the Federal Capital Territory (FCT) Abuja.” The
»J ral High Courl Actalso encourages reconciliation in both civil and criminal
ﬂcrs before it." Also the Economic Financial Crimes Commission (EFCQ)
" 7 the Administration of Criminal justice Law of Lagos State (ACJL)’g and
ke cecently enacted Administration of Criminal Justice (ACJ) Act ® have
\lslons for plea bargaining which is a form of ADR mechanisms in criminal

l
.lugallon
1 -~

e Lagos multi door court house was established by Lagos State Multi-Door
court Law (LMDCL)” to serve as an alternative dispute resolution centre to
_nance access to justice and supplement litigation in the resolution of disputes.”

e LMDCL does not only encourage arbitration in the resolution of dispute, but
50 mediation, neutral evaluation and any other ADR mechanism as found
,pproprlate in the resolution of dispute.”

pther relevant provisions include the Rules of Professional Conducts™ by which

gal practitioners are obliged to inform clients of the option of ADR mechanism
wefore resorting to litigation. Also, the Matrimonial Causes Act” places a duty on

o3 Rule 2 of the Lagos State High Court (Civil Procedure) Rules 2012,

“rder 17 (1 a-d).

section 17, Federal High Court Act, Cap.F12,Laws of the Federation of Nigeria 2004.

‘seesection14 (2) of Economic and Financial Crimes Commission (Establishment, etc. ) Act Cap. E.1 Laws

Jihe Federation of Nigeria, 2004,
“eesection 76 and of the Administration of Criminal Justice Law of Lagos State 2007 now sections 75 and

% of the Administration of Criminal Justice (Repeal and Reenactment ) Law of Lagos State 2011 in herein
sfemed to as “ACJL” which is the extant procedural law for criminal trials in Lagos State. The law came to

@ceon 8 day of August 2011,

‘eesection 270 ACJ Act,

‘Enacted 18" May 2007

:SccSection 1(1)and 2(a) and 3(1) of the Lagos State Multi Door Court Law
"hid

Rule 15(d)

'Section I(la-c)

473
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the court in which a matrimonial cause has been instituted 1 Rive
Q ) Om ¢ o

reconciliation between partics, Some statules prov we for Satutory arky M fop
IRTIPN

Thus, arbitration can arise either voluntarily as provided forin the 4 ¢ A Wi

AL
order of court as provided in the Rules of Courtor by statutes,

VL. Challenges Associated with the Practice of .‘\rhitru”0
Alternative Dispute Resolution in Nigerin

The development and pmclicc ofarbitration and ADR mechanigyyy ; I Niger

contronted by challenges from difterent dimensions. This section o the

Uang

‘u nrQ

e rtic]
considers some of'the x.h.\llumc\sm concerns over ll\t“lklk‘lllﬂpxrmnn[ml ll
0

different segments of the Nigerian society. k

()  Challenges relating to personnel
There is a general ldeOld\\“\l‘anb\ on the operation of ADR ¢ ‘“m"”h“‘\'l&cn 4
populace including lawyers.” In particular, a good number of lawyerg have | “l:n
or no knowledge about ADR mechanisms and its operations and this account fo;
its underutilization.” Until recently ADR and arbitration are not Offered g o
course at the university and law school™ and as a result, lawyers Without pyg; n“
knowledge of ADR sometimes confuse various ADR techniques, Hence, mol:{.-
lawyers prefer litigation to arbitration and ADR because they not familjy thh
the advantages and other benefits of arbitration and ADR."” Apart from the luct
that litigation is time consuming and unpredictable, arbitration gng t\DR

providesalessacr imonious way of resolving disputes than by litigation,®

r
b

“Sec forexample section 9 Trade Dispute Act CAP. TS Laws of Federation ot Nigeria 2004 '
“Akanbi M.M. * Challenges of Arbitration Practices Under the Nigerian Arbitration and Conciliation At ut‘f:
1988: Some Practical Considerations™p.331 .
"Ibid ‘
“ADR and Arbitration are not part of compulsory /core courses at the university. [t was mainly treated ns pm
of civil procedure, Cooperate Law Practice and Law in Practice in Nigeria, Some university now oncm\l)l{,
and Arbitration as elective course at undergraduate and master's levels, ¥

“Siemer D. “Perspective of Advocates and Clients on Court Sponsored ADR™ Dispute Rcsolmion.
Negotiation and Processes (Little, Brown and Company Law Book Division, 1996) p.423.
“DaibuA. A. “The Lagos State Arbitration Law and the Doctrine of Covering the Field: A Review” p.Ad, 48,
Fagbemi S. “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or Rculil)‘?"_
p.223. 3
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;r"“n the I'C\.\' who I}:ad professional training in ADR and arbitration harbor the
eral sentiment that ADR limits their control over their clients' cases. Since
:':csc Jawycers have closer familiarity with their po\?:; Cul:\cdf:: ‘;:‘:L;:u:: \;;
"‘Jnipulatc court processes for example by setting the schedules or prcpa‘rin !
;._ ms of settlement,” they hold strong distrust for ADR which scems :c:,
;Jnccntfatc most of the powers in the mediators, or conciliators. neutral
,\ﬂluatorsjnd arbitrators who largely drive the process without following any
et rule. .ADR procedure is flexible and takes place in relaxed atmosphere
Jhich permits or enables free-flowing discussions of subjects including those not
dircC”y in issue but by nature necessary for resolving the real issues in dispute
ntrary 10 rules of pleadings in civil litigation.”

his unhealthy development cannot be totally blamed on lawyers who by
qining follow precedents obtained from previous cases or decisions as opposed

b ADR where awards and findings are absolutely confidential between
gbitrators or mediators and the parties and without any report made available to
he public.64 It has however been observed that awards of arbitrators, mediators or
jeutrals can be reported with the permission of the parties. This will not only
qide practitioners in the field but also provide information on how to access the
:\,Orkings of institutional ADR centers.”

litigation in addition involves complex procedures including appearances and
application of rules of evidence by which each party proves his case and test the

—

i legal practitioner can proceed with his case in default of appearance of the opposing party if there is
widence of service, he can also apply for judgment in default of pleadings, apply for order of discovery and
nspection of document s. See Orders 17,29 and 35ofthe Kwara State High Court (Civil Procedure Rules)

2005.
“Cho, F.F “ Alternative Resolution vis-a-vis the Legal profession in Nigeria” Ahmadu Bello University Law

journal(2007) vo. 125-26 p. 152.

“avinla L. A. et al, “ Applicability of Alternative Dispute Resolution and Plea Bargaining in the Nigerian

Criminal Justice System” African Nazarene University Law Journal (2014) vol.2 No. 2 p. 174-175; Daibu

A.A.“The Lagos State Arbitration Law and the Doctrine of Covering the Field: AReview” pp.d44-45.

“Sec Mr justice Hunter Hong kong Disputes solutions, The Journal of the Chattered Institute of Arbitration

(1992) Vol, 58, No2 p. 10.
“Ibid.,
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Case of the other party before addressing the court.” This ad Crsar: u
M s ¥} " V 4 » - =S l'[n[' k-
miis the judge’s role in determining the course of eventto a mepe oo, PPty o

¢ ¢ Cre ‘"h”(‘r ag)

Furthermore, many Jawyers are not able to cope with any Procesy
' X B | T
C

Jeprive them of their advocacy skills such as the art of eross. ex Ny

;lmlhmi““
: " i \Qrk‘r()r
dithcult to embrace ADR mechanisms. ng §

persuasive arguments at the end of a trial. Such lawyers wij| U a

Even when parties finally agree to negotiate, a party's reasonable sy, 8
. . . 68 HICe mavy 1
misconstrued as a sign of weakness by the other.” Thus the tendep Y
G

|

lawyers appearing for parties to hold back from making concegs;

S fop

. €0 as P
(lppc{lr 100 rCZld’\' 10 C()ln')ronllsc. not ’}.

The general public and most parties to a dispute perceive lawyerg
warriors” paid to fight the cause of their clients, a notion that b
the engagement of legal practitioners.” It is equally notable tha
employed as last resort when all other attempts have failed. Thys, any suggeqy ‘j.
of negotiationto suchaclientis seen as a sheer waste of time.” There ig howe, ;o
great tendency that where such clients agree to settlement, they wi]| resir
subsequent demand by the lawyer for payment of his professiona] fee. This m: o
not be unconnected with the general misconception that a lawyer hag played
significant role in bringing about amicable settlement to deserve g fee.” Thu
majority of lawyers will hesitate to suggest settlement and rather prefer litj

= S -

0 88 Yeg
asically Underiog

gation

“hrtp:www.thalia.de/shopping/produkte/englishche-buecher/111/9783 848403769-domestic-commercial":"
arbitration-in-nigeria.html. accessed on 19th March, 2017. 1
“’Akanbi M.M. “Challenges of Arbitration Practices Under the Nigerian Arbitration and Conciliatio '
1988: Some Practical Considerations” pp. 330-331.
*16Quckm D. Mandatory Mediation: An oxymoron? Examining the Feasibility of implementing a Coun.iz
Mandated Mediation program. p 5.www.cardozjcr.com/vol 1 1 n0.2/479-310pdf accessed 14" Februaryi

2017. !
“Ibid.

*Ibid ;McFarline,] “The new lawyer:Moving from warrior to conflict resolver” ADR Bullentin: vol 10 No.§
pp.180-182.

"Ibid ; 16Quckm D. Mandatory Mediation: An oxymoron? Examining the Feasibility of implementing ¢
Court-Mandated Mediation program. p 5.www.cardozjcr.com/vol 1 1 n0.2/479-510pdf

“McFarline,] “The new lawyer:Moving from warrior to conflict resolver” pp.182-185.

nAct of
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e
Jertoeam fees from their elients,”

‘ Al
e rmore, most mediators and neutral evaluators see saving and or reduction
ot 0 one of the basic benefits of settleme

nt and thus always insist on a
‘ gic time table tor completion.™

f o Lawyers working on hourly fee
(s will therefore
’ pemen ore see ADR as an attempt 1o drive a wedge between

. and their client thereby depriving them of their principal means of
]lml‘d Also the appointment of non- lawyers as neutrals, mediators and
‘ sgralors ofien time cn.au competence and credibility skepticism for a fair
oﬂ“l’l° settlement,” ‘\lthounh this is not absolutely the case, factors which
“mud for this include the non- -availability of data on neutrals, mediators,
~1l|m‘““ and arbitrators with their areas of specialization. form

al training
\rmkﬁ“ by them, and standard requirements or qualification for the position

Niger ia.” This challenge especially as regards qualification confronts even the

dw;lop‘.d countries like Canada, Britain and states in the United States of
\MlC“ " Rather than establish well-defined requirements, ADR providers and
,mholdua in such countries have by their seeming indifference allowed

diocrity 10 thrive. As a result, compleuon of a 40-hour training programme
'llhh"s a person as a mediator.” A commentator observed as follows about
»Ldmtors in the United States of America: “There are people out there trying to
ke money any way possible, taking the training and hanging out their shingle
smediator withouthaving a clue of what they are doing.””

f

e fear expressed by some lawyers is further compounded not only by the fact
ntlegal rights and procedures are often disregarded in mediation exercise, but
Dloyemi L.A.F. “The Competent Mediator,™ in Azinge, E. &Ani, C. ed. Principle of Negotiation and
Uediation (NIALS Press. 2012, Abuja) pp. 58-63.

The Lawyer Turns Peace Maker, ABA Journal, August 1996, pp.61-62; Oluyemi L.A.F. “The Competent
Idiator,” pp. $9-61; McFarline,J “The new lawyer:Moving from warrior to conflict resolver” pp.182 -
1,

fAmyuvo, A. “Ethical Consideration and Code of Conduct for Mediators™ Principle of Negotiation and
Yediation p-204,

TheLawyer Tumns Peace Maker, ABA Journal, August 1996, p. 60.

', McE “arline,] “The new lawyer:Moving from warrior to conflict resolver”p.182-183.
nicLu\\\chumsPdec Maker, ABA Journal, August 1996, p. 60.
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also by the thot that aebltation wirda e antnlly fingl lwwm it ,

party with no- oo for appeal,” [l submitted that thiy "Dy, | """“a
untide and unconstitutional but H"“' nnotnt o Investing g Moriy| m ;l ”'h,,,/
powersubject tono form ol revie w," ‘”"“m,
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In faet until recently, the proetiee ol ADR enpeclnlly urhilmllmu |
invalved people rom ull sectors of e moat of them havipy nothify,

the practice of Taw." Theso Inelude rult|lI’H’I’l““““"‘“'”“ Moy, mu iy "Wl
estate brokers, surveyors and experta Inother felda™ The e ot Ht. Ty
persons in the practice of ADR ralset some pertinent fnnucy Concey, 'ehg

technical compelence,

This ambivalent position ol non=lawyers in the practice ul'mc(limi(,” 0r Al

better demonstrated with the dilemma often faced by such 4 iy, My
providing ussurance as (o confidentinlity of the proceedings, [ (i, e Whi
arc obliged (o explain the legal consequence (o particy (hy by Jnw
communication dmmg trinl is not privileged and thus mus b Cxcludeg l’

firq !hcy

record ol proceedings.”

Another problem with the use of ADR meehanism lies in choosing g APPropriage
) H 4“3 Bl L} Y| ) v ! * .
process for a particular matter.™ The task of sclecting o :ccommcmlmb an

appropriate ADR mechanism often involves a critical evaluation of (e lacts ang

“Section 7(4) of the ACA. see nlso the case o Ogunwale v. Syrin Araly Republic (2002) 9 NWLR (p, 1) |
127, E

" Akanbi M.M “Contending without belng Contentious: Arbitentors, Arbitration and Arbitrability" .7

“Daibu A. A."Application of the Rules of Natural Justice in Arbitral Proceedings in Nigeriy” PS8 Aknnhi
M.M. * Challenges of Arbitration Practices Under the Nigerinn Arbitration and Conclliation Actof 1988;
Some Practical Considerations” Arbitratlon p.329; Chukwuemerie Al “A Synergy of Opposite: Effective
Commercinl Justice, Rights and Liberties in African Jurisprudence” in Chukwemeric (cd.) Growing The
law, Nuturing Justice (Law house books port [Hurcourt 2005) p. 193; Butler D.W. and Finsen E, *South
Africa™ in Cotran and Amissal (cds), Arbitration in Aftica (1996), p.215.
"Akanbi M.M. * Challenges ol Arbitration Practices Under the Nigerian Arbitration and Conciliation Act of
1988: Some Practical Considerations™ p.329; Butler D.W. and  Finsen . “South Africa” in Cotran and
Amissah (eds), Arbitration in Africa ( 1996), p.215.

"Cho I.F. “Alternative Dispute Resolution vis-d-vis the Legal Profession in Nigeria" p.153.

"Thisis generally known as forum selection,
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i cumstances of each case. For instance, the goals of the parties in making a
hO'Ce of forum, amenability of the dispute to ADR settlement and the suitability
othewvlse of the various ADR mechanisms are to be assessed. These are
Jmcult issues that require lawyers' expertise and sometimes the court, in
« commending or selecting appropriate ADR mechanisms for the parties.”
(¥ consideration of these factors may often times not lead to a clear-cut
M’Swer to forum selection, it however, lends credence to the fact that forum
5dfx;tion raises a difficult question the answer to which ultimately rests not solely
ahe interests of the disputing parties and their counsel but also a consideration
o public interest. Therefore, a proper analysis of the parties' dispute informs
clection and recommendation of suitable ADR mechanism. When a process
glection is being made, the question likely to be asked is whether public interest
4ill be better served by a court or by ADR irrespective of what the parties think.
for example, the referral of child custody disputes first to mediation is required
by law in several jurisdictions in the United States of America.” Although, the
fisputing parents may have no interest in pursuing a better relationship but only
fesire a vindication for which they prefer the court to mediation, many American
states believe that a better relationship between parents serves the public interest
pimprove the life of the child, hence the mandate for child custody disputes to go
frst, to mediation.” However, resort to the courts will be preferable if one of the
disputant's conducts constitutes a public danger requiring sanction or where the
dispute raises a significant question of statutory or constitutional interpretation.”

The need for in-depth knowledge of arbitration and other ADR mechanisms on
{he parts of commercial transaction lawyers cannot be over emphasised. There is
need to design an appropriate system prospectively, before disputes arise.
Contract drafters should develop tailored arbitration and ADR clauses, and
discourage reliance on generic “boilerplate” that postpones many decisions
about process until the time of arbitration.

“Sanders F. and Goldberge, B “Fitting the Forum to the fuss: A User-Friendly Guide to Selecting ADR

Procedure, “Negotiation Journal, Picum Publishing Co., 1994,p.61.

"Ibid p. 60.

“Ibid

" Akanbi M,M “Contending without being Contentious: Arbitrators, Arbitration and Arbitrability” p. 18-19.
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(b)  Partics- related Challenges SRRTETIES
Reealcitrant parties often times constitute a Iormlcln 1. ¢ 1}1\dr:1ncc lo Clleqy; ',
‘ i 'S resolutl P v
application of ADR to resolution of disputes rLS-O L|~l onl " Nigerig In p, i
cases, they would have cngngcdﬂnlln\l’)u‘ofL,\lll‘ﬂjll( Icial routes (g resoly, “‘t

’ | . 'rs as last resort. o ¢

pmhlcms belore nppl‘OﬂChmg their lll\\ryuﬁ ﬂ; " ’ { l.n Othl “’Ords th lr;
~determined position that litigation is ' ey
may already have a plcduummui [)(j‘ . & ITC Only Way o8
Thus, while some people are aware of the frustrating and unsatisfyip, 3
option for self-vindication, Cathg

| ﬂllll‘e 0\“
. o y |
litigation, others prefer it as the only , , , ISis, anq
victory against their adversarieg Hence ¢ 1

bl

oflen times an avenue to sccure ke hi
h nar ake him : |
lawyer to suggest ADR to such party, may mi appear to be incor, ‘

. . etent y
and unserious. Infact, where the client heeds the advice tg settle g,

- i atislactory, the lawyer -
negotiation and the outcome IS uns;lll actory WYET -could b g,

Ough |
' en ag.
having given his client wrong advice. :

Despite calls for adoption of ADR where necessary 'and ?ffOrts of some staté |
government, institutions and stakeholders, most partle.s still prefer litigatiqy, 2|
The emphasis given to courts as ideal means of resolving disputes i, Nigeriacl
society is too pervasive and deeply entrenched to be easily jettisoneq or S\Vepi _
away by the wind of ADR. Even in few cases where parties to a dispute are aWaré
of the existence of ADR mechanism as alternatives to the court System, sucth
mechanisms are often hard to locate because they lack the statys of publ; c
institutions in many parts of the country. Where a large number of claimants are.
involved with prospect for multiple suits on almost similar issues, the stimulus
for adoption of litigation is stronger due to the possibility of obtaining judicia]
precedent than for adopting ADR for amicable settlements.

(¢)  Governmentrelated Challenges 1
Apart from the Lagos state government which blazed the trail by|

[ |
i
[
|
'

“Sicmer, p.426.
"'Cho T, “Alternative Dispute Resolution vis-d-visthe Legal Profession in Nigeria” p.157.
"Imam, I., The Legal Regime of Customary Arbitration in Nigeria Revisited. p.12. lmp://www.uniolrin.eg
du.ng/publications/ imami/UNlKOGlCUSTOMARYARBITRATIONZpdf. accessed on 24" March, 2017, ,
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._'.nluimnn||/|m! ADR and arbitration in Nigeria, other levels of government,

I("’f““ Government, most states of the Federation and other tiers of
- yernment appear fo-lack the political will to promote,

i

encourage ot
i '  evs . . At » o ' ' 1 \ ‘ 14 . ‘ o
|il\l||“““"fL the practice of ADR and arbitration in Nigeria." The attitude of

hthe federal and some state governments towards the promotion of it has left

th (0 be desired”, The result is dearth of institutional ADR or arbitration

“Lr\ and experienced providers due to which ADR becomes expensive and not

|||\ available to vastmajority of Nigerians as disputants have to pay for ADR
~r\’““ as against “free judicial service' which they are accustomed.
L

|
| ¥
|
I

e Jdearth of enabling statutes and regulatory bodies at both the Federal and
e government levels affect the institutionalization and development of the

\[)R scheme. In this regard, the existing legislations require serious review to
cd up with the current best practices,

0 '‘Lawyerization' of ADR Mechanisms

pespile the enormous benefits of ADR mechanism, the “lawyerization™ of its
PrQCCSSLb parlxcularly arbitration has continued to be a great challenge to its
Jflective application.” The challenges relates to appointment of lawyers and
rLUTCd judges as arbitrators and adoption of adversarial procedures of litigation
yswellas roles of lawyersas counsel in arbitration.”

Arbitration is gradually turning into civil trials as retired judges and lawyers
gppointed as arbitrators or counsel are affected by their litigious and technical

—

“Ihe Lagos stale government look a proactive measure by enactment of the Lagos state Multi-Door Law
' nd Logos State Arbitration Law 2007 and 2009 respectively. The Lagos State Multi Door Court House was
e first in Africa. The measure taken by the Lagos state is providing platforms for the practice and
fevelopment of various ADR processes in Nigeria.

“ADR is now active in Kwara and Delta States. Kwara has a citizen mediation centre similar body also exist
nDeltastate while Edo Stateis in the process of in the process of instituling ADR
“Cho, T, Alternative Dispute Resolution and Legal Profession in Nigeria: Issues, Problems and Prospects,
(npublished Ph.D thesis submitted to Ahmadu Bello university, Zaria) 2006. p. 212-218.

"Thomus J. Stipanowich, Arbitration: The “New Litigation available at <hutpl/server0S/production/D/DP
B/7-3/DPB304.txtunknown Seqpdf> accessed 26" February, 2017,
"Akanbi M.M “Contending without being Contentious: Arbitrators, Arbitration and Arbitrability” p.13
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’ 98 ’ anter AT . \
backgrounds.” The consequence is that greater CXpenses and Jop g,

: , =+,
Spent on unnecessary objections, interrogatories and discovery of do ¢

the expense of expedited trial of real issues between the parties.”

I

|
Ay

q

Parties now make extensive submissions including voluminoyg atla
the arbitrators than they would ordinarily in regular courts, CO“SCiouS |
reputation to protect, the arbitrator is obliged to do a thorough IeViey 00
documents which takes a heavier toll on his time and energy (g,
ordinarily be required if the parties had presented shorter ang More
materials without sacrificing quality. It could be that arbitrators gy,
expertise in the issue in contention, so parties dare to submit mucy More
information than they would before an ordinary court. Furthery,
unscrupulous parties may make unreasonable requests for time eXteng
produce immaterial additional information ina desperate bid to delay the
proceedings. Hence, the complaints that arbitration 1s fraugh with
hearing and high cost which often questions the assumption
alternative in thisregard.”

i
Chl]]clns |

Woy|
Precig
Ereayey

OTC,
1on 14
arbity]
prolong"
at it g an

The criticisms of arbitral and other ADR proceedings have necessitaeq the neeq
for areform of the practice of arbitration inorder to return arbitration g jig former
S0me arbjry)
ation, primari)y

popularity and glory. As an alternative to traditional arbitration,
institutions have adopted specific sets of rules for fast track arbitr
intended for use in less complex cases.

V. The Imperative of Introducing Fast Track Arbitration to Nigeria

The challenges of arbitration and other ADR mechanisms discussed above
require a more innovative approach. Fast track arbitration seems 1o be g Suitable
mechanism in this respect. This section of the article therefore examines the

nature and significance of fast track arbitration as a dispute resolution

“Thomas ). Stipanowich, Arbitration: The “New Litigation, p

"David B. Lipsky & Ronald I. Seeber, the appropriate resolution of corporate disputes- A REPORT ON THE
GROWING USEOFADRBY U.S. CORPORATIONS pp.9-14.

“LeslicA. Gordon, Clause for Alarm, ABA Journal, Nov.2006, p.19

“Redfern A. & Hunter, M. Law and Practice of Intemnational Commercial Arbitration 2004, p. 6-43.
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o T he Nature of Fast Track Arbitration

',‘1 irack arbitration is not commonly applicable 1n
coduction of ADR mechanisms. It is a general characterization for an
sitration with a time

Nigerin despite the

ated arbitral procedure.” Tt is a unique system of art
\ v
a stringent deadline and

.,‘\'L'
Lme.  Fasttrack arbitration proceedings usually have
i . . ¢ . 0 g

Jtable for both domestic and international disputes.”” [t may be employed inan
A hoc as well as institutional arbitration.”™ Several important international

tion institutions of¥er specific rules for fast track arbitration. Among these

(ICC), American

astitutions are the International Chamber of Commerce
._,\rl\ilmlion Association (ABA).International Centre for Settlement of
pvestment Disputes (ICSID), International Court of justice (ICJ), Arbitration
pstitute of the Stockholm Chamber of Commerce, and, most recently, the
German Institute of Arbitration.™ The increase in number of arbitral institutions
eating such special rules for expedited proceedings demonstrales the need for
eod in arbitral procc.=edings.'°0 The most well-known fast track arbitration cases

o)
o date were conducted under the International Chamber of Commerce (ICC)

\rbitration Rules."”

fast track arbitration is not a distinct kind of arbitration on its own, rather, it
professes certain uniqueness by encompassing various forms of expedited
procedures without fixed features. However, there is a set of procedural
possibilities which in different combinations form recognized features of fast
-ack arbitrations.' The key element of fast track arbitration lies in strict time

—

“Ibid

Fouchard, Gaillard, Goldman on International Commercial Arbitration, 1999, Gaillard & Savage. p. 680.
“Idid

*Klaus P. Berger, Die erganzendenRegeln fur beschuleunigteVerfahren der Deutschen Institution fur
Shiedsgerichtsbarkeit, 6 Schiefs VZ 105 (2008).

®For more institutions that have adopted specific rules, see Rudolf Fiebinger& Christian Gregorich,
\rbitration on Acid. in Austrian Arbitration Yearbook p.237 (Klausegger, Klein, Kremslehner, Petsche,
Pitkowitz, Power, Welser& Zeiler eds., (2008).

“See Article 32 ofthe 1CC Arbitration Rules which provides for expedited procedures.

Yrene Wesler& Susanne Wurzer, Formality in International Commercial Arbitration - For Better or for
Worse?, in (2008) (K lausegger, Klein, Kremslehner, Petsche, Pitkowitz, Power, Welser&Zeiler eds., p.248

483



Obafemi Awolowo University Law Journal

hmits. Such time limits apply to the parties as well as to the Mbnmofs | :
partics are afforded relatively short time for the nomination of thejr fe\Dcu ‘
arbitrator. as well as for their submissions and preparation for the org] hcan

The arblu-a(ors upon appolnm]Eﬂt also have a time limit to hear lhe p:u-uns an
i
issue Lhexr award The time llmll restrictions constitute a challenoe as it m

Arbitrations, there is no obligation to include reasons for the a\\ard uﬂe
expressly requested by one of the parties.™

""Redfern A. & Hunter, M. Law and Practice of International Commercial Arbitration 2004, p. ."
43;Fouchard, Gaillard, Goldman on International Commercial Arbitration, 1999, Gaillard & Savage. p. 680,
"*Redfern A. & Hunter, M. Law and Practice of International Commercial Arbitration 2004, pp. 7-13. '
l"Fouchard Gaillard, Goldman on [memanonal CommemalArbltrauon 1999 Gullard&Sa\'we D. 680

Worse?,p. 248.

"Ibid ; Redfern A. & Hunter, M. Law and Practice of International Commercial Arbitration, pp. 6-43.
*“Klaus P. Berger, Die erganzendenRegeln fur beschuleunigteVerfahren der Deutschen Institution
Schiedsgerichtsbarkeit, 6 Schiefs VZ 103 (2008). ‘
"See Annex to the DIS(meaning) Arbitration Rules, available at http//wwiw.dis. Arb.de/scho’2008_SREP
-html accessed 24° February, 2017.
"*See Arbitration Institute of the Stockholm Chamber of Commerce, Rules for expedited Arbitmlion;
available, available at http://www.sccinstitute.com/ upload/shared files/regler/2007 =
expedited_rules_eng.pdfaccessed 28* February,2017. |
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~mality, is a key factor i ider ion of

““, : y ‘( rin the considerably shortened duration of the fast track
(bitration proceedings."” Compared (o 1 lar r { itrati

J I o regular rules, fast track arbitration rules

nerally involve certain limitat;
";oﬂcl y : lve cc%(am limitations on the scope of the procedure, Some of
|jose main catures include a sole arbitr

| _ ator, limited number of submissions
Himucd time for filling ¢ -

r‘ . e . . ' .
o ach submission, limited scope of the submissions, an
P Yy notto have a hearing, an express possibility for the arbitrator

(to provide reasons in the awar short time limi
0 award and very short time limit for the arbitrator to
isue anaward among others, "

(b) ThclmportanceofF:lstTrackarhitrationinNigcria

fhere are numerous advantages of fast track arbitration. The first and main
,dvantage of fast track arbitration is that parties are assured a speedy procedure

o fact, this originally was one of the key ideas of arbitration." However a;
idcntiﬁed above, arbitration has proved not to be as fast as anticipated whe’n it
,omes to disposal of cases. The greatest advantage of fast track arbitration is that
jecisions are rendered within weeks or, at the very most, months.” It is

perefore, much faster in relation both to a normal arbitration procedure anci
nditional court proceedings.”' Usually fast track arbitration compel the parties
o submit their position in a straight forward way at the very beginning, thereby
srowing the other party what the conflict is all about. Sometimes, this facilitates
mearly amicable settlement of the real issues in dispute.'”

| another advantage of fast track arbitration is possibly wider range of party

"see commercial Arbitration at its Best: Successful Strategerics for Business H users 35-62 (Thomas J,
siphaowich& Peter H Kaskell eds., 2001) [hercinafter COMMERCIAL ARBITRATION AT ITS BEST)
(@clincating the issues the drafter of an arbitration clause should consider in crafling ¢flective arbitration
procedures).

"www.cdr-news.com accessed 26" February,2017.

“See Fouchard, Gaillard, Goldman on International Commercial Arbitration, p. 680; Rudolf Ficbinger&
Christian Gregorich, Arbitration on Acid, p.237.

®Redfern A. & Hunter, M. Law and Practice of International Commercial Arbitration, p. 8-15.

" Ibid.

®Tribunal Federal (Bundesgericht), Feb 8, 1978, Chrome Resources S.A. v. Leopold Lazarus Ltd. In XI
Yearbook Commercial Arbitration 541 (1986) (Switzerland).48) OLGSchleswig, March, 30, 2000, docket
20. 16 schH 5/99, in 46 RIW 709 (2000) (Germany).
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MONOMY. 1 the parties have prior agreement regarding w hatthey .

the Proceedings " n this respect, however, we may casily conte

that, quite often, the arbitration clause is added ata time when the pare )

. ]:\'\.
ocen. . T¢ il
f ] . & s . o LCdUrCS[ |~:;
apphed in the event of a dispute. In sum. there is more pargy influene, o8
y g .

course o proceedings if clear rules are agreed upon by the parties. |y, ) h°“
! | e &
nT v

the pap ¢

too exhausted or simply unwilling to prescribe specific rules of pr

to be heard or the question of due process may be influenced by Whag

) " 2
nepotiate beforchand.'

One other key factor for success of fast track arbitration is the POssibility .
will of the arbitrators to devote nearly all of their time to the pending ari)i?nd-‘h 3
Therefore, there is a need to find arbitrators who are prepared 1 do thic :1“0 ;,
both withl
fessional ¥
]ings.

event, parties will benefit from arbitrators who are truly experts
respect to the facts and the law and who therefore are conscientioyg pro
able to assimilate the key issues and significant information from the fi]

[Furthermore, fast track arbitration results lower costs to g] parties inyq| d
Ve

.

FFewer submissions, stricter time limits, shorter hearings, more efficiency i, th ]
procedure all contribute to minimal costs.” However, there are somedhidde
risks. There is a chance for instance that, in fact, fast track arbitration ig not :
cost-saving as it appears. One must consider that in order 1o Keep 1o short
deadline, lawyers and arbitrators have to be retained nearly full-time::
Notwithstanding the above highlighted benefits of fast track arbitration, it als '

has some challenges as examined below:

()  Challenges and Prospects of Fast Track Arbitration

"Fagbemi S, “The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or Reality?®
p.223-224, '
“Redfern A, & Hunter, M. Law and Practice of International Commercial Arbitration, p. 8-14. |
"On theimportance of the principle ol party autonomy inarbitration, see Fagbemi S. “The Doctrine of Pa ’
Autonomy in International Commercial Arbitration: Mythor Reality?™ pp. 226-229.
"Fouchard, Guillard, Goldman on International Commercinl Arbitration, p. 680.
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(hich makes an excellent avenue for parties that seck a quick sofution to
‘,;ndin[l contractual dispute (c.p., price adaptation clause), constitute @
‘-h.'l”C“[!Q This is because its speed makes it unsuitable for certain technical
yisputes that require the calling of expert witnesses or submission of factual
uestions to tribunal-appointed experts.”” Fast track arbitration also is not
| aitable forcomplex disputes or multi-party proceedings,”

rasttrack proceedings frequently operate without any expert, this is a potentially

crious disadvantage where the arbitrators lack experience in the parties’

pusiness or the factual questions of the case.”” Of course, while panties can

compensate for this by appointing technical experts as arbitrators, but a3 noted
«rlier, technical experts are usually not trained to deal with Jegal intricacies,
including the application of the tight fast track procedural rules.”” Similarly,
qubmitting private expert opinions and counter-cxpert opinion may be
problematic especially where there is no specific law or rules regulating their
xdmission.”

Fast tract proceedings usually entail a lower degree of proof because the
specified time limit may not give room for extensive evidentiary procedures,
cuch as written witness statements, examination in chief, cross-examination and
expert opinions. In some cases, this may mean that there is no oral hearing at all
s a tribunal may dispense with hearing as long as there are other means of
adducing evidence. "I this circumstance, written witness statements of
witnesses must be prepared and submitted to arbitrator(s) on short notice.”In
Panhandle’ case,”the award was delivered within two and a half months from

®1ohn M. Townsend, Drafting Arbitration Clauses: Avoiding the Seven Deadly Sins, available =
\server0S\productn\D\DPB\7-3\DPB304.pdraceessed | 8" I'ebruary, 2017.

“Ibid.

®DEPAUL BUSINESS & COMMERCIAL LAW JOURNAL (2004) Vol.7:401. p. 450.

“Ibid.

"\www.cpradr.org\portals\O\fast track.jun06.pd(_accessed 24” Seplember 2019,

"See the Panhandle case, cited above, where the arbitrators accept their nominations based on the fact thzt
the arbitration is to be concluded within the Christmas holidays.

"Ibid.

"“The notorious fast track arbitration case of U. S. v. Panhandle Eastern Corporation 672 F. Supp 149 (D.
Del. 1987) was decided under the ICC Rules.

487



ty Law Journal 3

Obatemi /\unl(mg_l Iniversi |
af narkably within (we and :
h)p

g U 1Or¢ ret
the request for arbitrationand evenn “ase. the part: Weoo B
at case, the partjeg hag al Cekgt
s

. ent tribunal, Inth
of the constitution of the arbitral tribune , Ul
concerning the dc“‘mﬁmti iteg

- - dispute, certain issues
that, in the event ol a dispute, . On g,
' AT A 1Q o] ‘ C l ’ ;
contract is (o be resc Ived by “rb”ﬂllors g the

Lven Iy 8 e .','NPPI)' '
price inalong-term gas s N . i ‘
I'he parties later agreed an

‘ 1 (i itration,

months from the request for arbitral es respoctedall deat]
i . Hartics res Nnes age;

of time to make its submissions. All| SSidug

torn ] ieve faster results
The case shows that arbitration may achic s Its thap sta
parties is sine

In tw
usly, 8
c CQ s
ation of the qua no i
proceedings, and that the cooperation © 1Ua non achicy;,

the goal of fhst track arbitration.

.16 . - ,
. . A » Racing "~ decided under [¢ ,
Similar experience in for mula One g C Arbltfatio

Rules where the arbitral tribunal had to decide al.l issue regarding tp,
formula One racing cars within a time of ap'prox1mately onfa month, Ag i, the
Panhandle case, both partics were inlcresth H.l a prqmgt decision ang thereforé.n
parties cooperated well,”” exchanged subm'_SSIOns Within 7 days interyey and he j
arbitral tribunal finalized its draftaward within 48 hours of the hearing " |

These two cases show that it is also possible to conduct fast track arbitrati(),{
efliciently without detailed rules for expedited procedures, However, ip bottd
cases, all participants including both parties were very cooperative ang intereste cf4

in the speedy settlement of the disputes.

|
|
|
1

|

Another major challenge of Tast track arbitration is that it requires meticulous anq|

demanding preparations from parties. Files and documents must be careﬁllly;@.}l
examined and scrutinized within very limited time in preparing points of lajp or|

|
i

defence as the case may be. Parties' lawyer or representative must be familiar|

with the fact, law, and other strategies involved in the process from the onset It 1s
preferable full-time staff on both sides are assigned these tasks. If managers orif

|
|

LT

Ibid. i
"Formula one race is sporting weekend events that usually take not less three days. It is also called Grand {
Prix. See formulal .com/en/championship/races/2017.html assessed 8" J uly,2017.

"Hans smith, A Chairman's Perspective, Fast-Track-Arbitration: Different Perspectives, 3 ICC Bulletin
(1992)p. 17.
" Ibid,

——— vczna
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\\mi members are important witnesses on account of their knowledge of key
jormation, scheduling issues may arise by mutual compromise in order 10
cure their attendance. 1t is to be noted that for fast track arbitration, the actual
ork will usually have to be started well before the proceedings are initiated. As o
nsequence, itis vital for the parties to find lawyers and arbitrators with enough
“mc, This may seem asmall problem at first, but may become crucial because the
st experts usually do not “sit around™ without work. On the contrary, the
:\.hcdulcs of sought-after attorneys and arbitrators are usually so full that they
qnnot seriously promise to meet all of the demands that fast track procedures

Nuirc‘

fom the identified challenges discussed above, the question to be asked is
shether fast track arbitration is necessary despite its shortcomings and whether it
s qmenable to the law and practice of ADR inNigerian?

the introduction/application of Fast track arbitration in Nigeria is long overdue
otwithstanding its challenges and criticisms. The benefits of fast track
gbitration outweigh its challenges. However, there are factors to put in place to
qsure a successful, effective and efficient fast track proceeding and a valid
ward in Nigeria.

sirstly, parties must ensure that fast track arbitration is unequivocally stated as
he mode for resolving dispute arising in the contract. This is because once a
jispute has arisen; it is usually difficult for the parties to agree on the procedural
ules for the arbitration. Furthermore, it is advisable to provide for flexibility in
erms of the application of the rules so that, once a dispute arises, the arbitration
ules best suited for the case will be applied,

wuccesstul conduct of any arbitration and fast track arbitration in particular
lepends on the cooperation of the parties, their counsel and the tribunal.” Hence
nutual cooperation devoid of any element of distrust is indispensable for

ccessful fast track arbitration.'® Therefore, parties and their counsel or

"{lcdfcrnA. & Hunter, M. Law and Practice of International Commercial Arbitration p. 12.
“Ibid.
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TTpresentatives must w ork towards a swaft r\_\ohm‘,\ of the "

TiNeTmone, commercial lawyers and business men shoyly be o "'m,tu
amihanze themselves with ‘\DRzm\‘f‘..‘.z‘.ismsa"Jcmbnu fast m\““”"}‘;&\[ .
N particelar 23 an interesting option to be Kept in mind w heneyep an ‘rlntr\n,
clause 13 o be negotiated and L,I"ﬂ\.\{ as an ethictent ang qQuick | ;‘rlntrn,
resolving trade and investment disputes. ) Proag), |
The need for in-de spth knowledge of arbitration on the parts of cog

1¢re

transaction lawyers in Nigeria cannot be over emphasise. There IS ’
. n‘-‘t‘(l {
arise.

drafters should develop tailored arbitration clauses, and ‘““L‘OuruLc

design an appropriate system prospectively, before disputeg C :
Oltrygy
Cliane ,;-h

genenic “boilerplate™ that postpones many dcusmnsnbou(prouw Until the gy
Clin

of arbitration.

V1.  Conclusion and Recommendations

This article examined the historical evolution of the ADR gp
Nigeria. It also analyzed the legal regime of ADR and arbitratiop Practices {..,
well as the challenges of ADR and arbitration in Nigeria. The artjc|e reveals lh't
the challenges bedeviling the current practice of ADR particularly arbltrmo'
resulting into its dwindling fortunes necessitated a call for fast track arbitratio 4
more efficient, timely and effective alternative. The article further considers the
challenges and prospects of fast track arbitration and found that (he future of
arbitration in Nigeria greatly depends on the stakeholder's political wil| 1o
overcome the identified challenges and many others that could hinder itg
effective practice and development. This article suggests nccommend'mon
stated below as a panacea to overcoming the dwindling fortunes of arbitratio, for
a better, efficient and sustainable practice of arbitration in Nigeria:

ilrbitnlion o

“"Fouchard, Gaillard, Goldman on International Commercial Arbitration, pp. 68 1-682.
““Redfem A. & Hunter, M. Law and Practice of International Commercial Arbitration, pp. 11-12,
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pnowledge to make informed decisions in choosing appropriate and suitable
eritralif)n options. It will equally guide lawyers and judges on their role in legal
roceedings o encourage parties (o seek amicable resolution of disputes. It must
» noted that a lot have been achieved in this respect, as arbitration has been
inserled into the curriculum of higher institutions of learning including the
Jigerian Law School. This effort should be extended to the establishment of
Students' Conflict Resolution Centers by every university at the faculty level, to

" manned by students under the supervision of some lecturers. This imbibes in
he students the attribute of dialogue

' ‘ in solving problems and inculcate in them
sDR skills and techniques for constructive tackling of day to day problems.

fass sensitization of the general public in both the printand electronic media and

e distribution of pamphlets concerning the basics of fast track arbitration and

4sbenefits willalso be of great help in promoting arbitration and ADR in Nigeria.

The government should set up standard institutions where persons can be trained
q the art of arbitration, fast track arbitration and other ADR mechanisms as
qreer mediators or neutrals and arbitrators. Most ADR and arbitrations centres
ye established and own by private institutions and therefore quite expensive for
najority of the Nigerian populace. It is proposed that there should be a two-year
stensive training programme after a first degree in any field of study after which
uccessful candidates should be given licenses to practice as arbitration
ractitioners and or ADR providers. They can either be made to open their own
rivate ADR centers or be employed by government to run the court connected

jspute resolution centers. These developments will certainly repose the
onfidence in arbitration and the justice sector.

urthermore there is the need to institutionalize arbitration practices for
istainable development. To achieve this all stakeholders including the
overnment, the bar, the bench and the general public must work together to
romote the values and benefit of arbitration and encourage members of the
ublic to resort to same where need be. Stakeholders must also organize seminars
id conferences in the field of arbitration and its contemporary developments
ichas fast track arbitration.
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Continuing legal educat
should be made compulsory. After

given to deserving persons after whi

and ncutrals etc.
Rules in most ] urisdictions now insisg |

hanisms have been tried 10 no ayg
hould be encouraged to e fer‘;
hanisms or use the manda l0ry:

It is commendable that the High Court
of that ADR mec

ted for filing. Judges S

her ADR mec
ourage parties on amicable resolution of

Jawyers must show pro

before the case 1s accep
appropriate cases (0 arbitration and ot

pre-trial conference opportunity to enc

their disputes.
rofessional or ethical law O rules in form of code of condyct

ation and other ADR mechanisms in Nigeria_|

Code of conduct or ethical standards 1S supposed to be the bedrock of any!
legal practitioners and medical doctors. They
essentially promote honesty, integrity among other virtues. It is recommended

that there should be a standard ethical rules or code of conduct that will regulate
oviders in discharging services to the public. @

arbitration practitioners and ADR pr
fast track arbitration should be encouraged as one of the options in ADR|
nvestment and other transactions because of its;
enormous benefits more so when the basic principles of the regular arbitration|
greater proportion for accelerated and prompt proceedings. |

applies albeit in
t and other stakeholders|

Parties, ADR institutions, legal practitioners, governmen
are therefore enjoined not only to give necessary support for efficient practice

and development of fast track arbitration in Nigeria but to also institutionalize it

There is no p
regulating the practice of arbitr

profession as we have for

Finally,
by parties to commercial, 1

for sustainable practice of arbitration in Nigeria.
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