


O Paivley wl 1w, h.n-.,l Miate Vloivorsity, Ay igh,
ey

AN riahis reserved, No paret af this pablication ma
he peprosinced feansaiifed, franserfhed, grgl sfoved
i e pedrivval spatenr without the prior consent or
prermission nweiting of the Avthars and Publivher,

First Pulslished in 2006

ISEN No
BIR-DTR-95T-2IR9-2

Published by
The Faculty of Law,
Kogi State Ulniversity,

Anyigha, Migera.

Printed by Lekan Press
Lekan Plazi Mo, 35, Coca-cola Road.Tlorim.
Kowara Slate, Migevia
Pel- DROMEYRGO3, DRI37I01002

y T

ks

TEerT W

LIST OF CONTRIBUTORS

1. Adekunbi Imosemi
Lecturer, School of Law and Security Studies,
Babeock University
llishan-remo,Ogun State, Nigeria
Tel: +2347068025957
E-mail: imosemia@bnbeock cdu.ng

& Abdulfatai O, Sambe Ph.D.

Lecturer, Department of Public Law,

Faculty of law, University of llorin-Nigeria.

E-Mail: fatsisambord@vahon.com,

o Abdulraheem Abdulwahid Yusup

Department af Ivlamic Law Al-Hikmah Unl versing
flovin Nigeria

Ematl qyvabdulraheem@athikmah ed ngdmuivaliyid
mail. com '
Mobile No: 08137203384

4. Abdulkadir B, Abdulkadiv Ph.D,
Lecturer, Department of Public Law,
Feculty of law, University of Hovin-Nigeria,
5, Amaramiro A8
Lecturer, Faculty of Law
Abia State University, Uturu
6. Apinta, L A PA.D,

IE}ZHEUT Lecturer, Jurisprudence and International Law
pt

P'mul_t}* of Law, University of llorin, [lorin-Nigeria,
E-mail; qnlad i

PR e — I




| i

CHAPTER THIRTY-NINE
ISLAMIC LAW POSITION ON CULTURE

Hafsat Iyabo Sa'adu Ph.D.
Prof. Abdul-Qadir Zubair

Summary of the Chapter

Telaie daw treats matters of cultanes on varion latjoras witlh

iy Pides of dow e o vartons irctonsianees

sitpationg, The issoe af sitarion §s alse permoens fo Hie ssie all

craliures upon which sanons, races, Sics aeted inelivicliels are

converging. This chaper therefore examines the potion af culture

el he Istamie Law position on Hhe constitients of o good and

arceplabie calire wnder Felaic Lerw,
Introduction
lelam came with a complete system (it touches every aspeet of
human life, [t superseded all systems before itand broughs a legal
system thal become guardian over all other systems and cultures,
T'his legal system is known as Sharieh, Lo, Tslamie Law, All Taws
and cultures before it imbibe Islamic farmg, [t created for all
Muzlims one conymunity known as “f et in which cobesion
and vitality were embedded theotghout its long wnrernitting
history, The centre of this unilyving foree is the statement:

“] pertify that there is no deity excepl Allah and that
nuhammad was the Messenger af Allah(S.A WY
Byvery Muslim realized that his entire life's activities bave

been organized nto o meaningful whole by s divine patlern,
The sovereignty of lslamic community might change from one
dynasty Lo apother. in time and place, nevertheless. the unity of the
communily remains in continuity until Tslam will be able o build
an the earth the kind of social order that the divine imperative

rrescribes,

Td5

"

T

Calhiie ba Revissnl an odai 1o Arabhic Tanguage which sty fn
customs of greup of people, fnbe O nation. Under the [slamic
Law, customs are recognized but divided into two: Acceptable
custoims and Non-acceptable customs. Any custam that goes
contrary to the dictate of lslam is known as Juhiliveal, L2,
ignomres. The Chr'an used this word severally to deseribe the
aractices ol the unbelievers before the emetgence of Istam.' 1bn
Taymiyvah slated:’

Af-Seonpreett ol diherfilyvaf speany every

coxtein that they (the imbelievers) were

practicing, because i Spenal s Al

Aedeali (e, cusbonn) which is d way Mt

wrey peopde folfew wletier qmog

their ritaats ar av pard of their redigion

ar otheewise,

Allah says inthe Quran;
el thare hirve beenSunan before yoi.

Auharnsadd Qutub also define cidwdehifiyverh s A paveholopical
trend that refuses to follow God's gutdance and n soeial order that
rejects to adjudicate with what Allah revealed™" He further
argued that it is nel, as ey people thought it 1o be the
knowledge, materialistic civilizalion, Or Mass production.”

From this concepl, we can s that culture 18 not atlached w any
particulur era or specific place. As i can be adached to the past
eras, il can also be affiliated to the prescnl and future times
whenever the people refuse to be puitled by Allah's puidance anl
doviate fram His lows, They arein Jahitiyvah”
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dugent uvidenges which prove that mankind is genztated lonn one
single soul in person ol Adam then in connection with Hawa.” ‘[ hess
evidences are perlfect proal” that the ha::kp_muml_ al menkind in all
aspeets of their performances is one. Therefore, investigation 4o the
contlict and differences is coliune of nations s wiceable to some
ciccumstances and oocurrences of events which are stbjects of
instances notofieitial origin, The Qur'an made itelear where it 51y a:
Muankind was crie single nation, and Ulod seasd messergers with
gt fickinges aned wewsivgs ) with them He senf the boak in teth,
fefuidie beiwesn peaple it matiers whereln thev differee:

This verse centified that human beings nre of one nation with
regarel o their origin, and that the Messengers were sunt Lo adjudye
amaong penple inmanlers they differed, | frus, the diflerences of opinions
tantamount 1o differences i paderstanding and perceptions which
:I::'---:Iup::d e idealogies and consequently what we now know as
cultures which emerged in different effshout to be claimed by different
proups whom ina sliort time were ro be known as dilferent nations,

Eventually, the differences persisted among the peaple by the
wish of their Creator, Almighty A lab, for another reason of belierment
o mankind." The Messengers were sent in confermity with situation at
hand suceessively. o the nations to adjudge amoeg the people, in
matters they differed until the last messape came in the whale spirit of
Islam which accomplished the divine orders and supplanted previous
messages. The lask of the Messeagers concentrated on adjudication of
these differences in idealogies, admirations, and inclinations which
later rmitied into culiures and civilizations, Our concentration in this
treatise shall be on nen-Muslims culieres aad e Jafilioaad colwres of
fuslim pecple. From the concept we have explained that time lag has
mo significance in the defermination of what is Jabfpvah The

determinant factor iz the nature and characteristios of the very culiures

whether they are in harmony with Allah's euidance and His laws o
otheswise, The cullures generatly are matters of mundaneness, religion
ol enorals,

O 4 paing,

Curtin 2o

See Car'an &8 1% wiere ks sate thl pankiond sine created from o songhe paal 3 male and lenide el hey ms
npde o eationg and wilea hal ey cray digaw ereh ol
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paragrapdin. ot we should remark that the coltures ol pon
Muslins anil that af old eullures of the Muslins which belang 1o
the period of Jahiliyoh before they became Muslims are branded
the same as Jafilivvah, Thus, we are discussing them as ane

BIOL.

The Mundane Culture:
Even in the mundane cultures, there is abvious evidence thal
cultures can be conveniently divided into pood or bad culiures,
[slamic lnw always encourages its adherents to search for the
goodness and abtain it wherever it is found. Therefore, the
poadness in the cultures of non-Muslims and in their past custams
can be obisined and utilized by the Muslims, This rule covers all
areas ol scientific discoveries, inventions, indusirics,
engineering, administrations, commerce, military hardware and
technology which are mondane in nature. The ulilization of (hese
seiences e only acceptable aller they have been purificd from
heathenish notions and adapted o Islamic tinetre,

Fhe beneficiary parts of these cultures ane categorized in
Istamic law into two major divisions, viz,

Lo What itz acquisition is compulsery; and
i Whatits acquisition is penmissible

The first division contains what Muslims are seriously in
need and upon which most of their activities depend, The
acquisition of Ihis category becomes necessary like military
artilteries and scientific discoveries and  invenlions. Thus,
everythimg the Muslims are in need of, is compulsory Lo be
neguired, since they cannot be made available except through
thern. The jurists stipulated that these eultures must not in sny Ay
result into relinquishing of Muslims' faith or lead them 1o the
adoption of amount of their heresy or heathenism or indulging
them into erotic bargaining, or forbidden contract. Tmam al-
Chazali pverred;

ba
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A practical example can he draven from Prophet
Mulimmad's ot L3 AW when he wanted 1o flee to Medina iin
his Hifrah) ke bired Aby al-Urayqut al-Bhaali to be his purcle and
the Luer was by then, an bBeliever,  Another example was in the
case ofF the captive ol war whi were asked t teach the Muslim e
knowledge they knew as the rrice ol their ransom. Muistapha
Sadiq al-Ralit argued that there 15 farge difference from taking
seiences and invenlions and taking of the Mattering ol modernity
and whims of other people.” Al al-All'a al-Mawdudi also
supported this argument ond coneluded as Talloas:

Bt instead of i, G cop thew i thede s, thedr way if
fiving, caring el edvinn g Wil CAERHITent (et e xe cve the
factars af thefe success ad develapment, thesn thay affitiefe
sy SRR fvn i gy,

However, this division is very hmited because Allah

commands Muslims (o take all mejns which will lead them 1o
campelence, self-sufliciency and jo he dispensable in all what i«
inthe possession ol the unbelicvers.
The second division s permissible culiure which carries no
necessity, except for the sake of knowledge. Alihaugh, Muslims
are allowed 1o know them but it shauld nol be 1o the extent of
induleence and imitation, becanse Emitation is always forbidden,
lmam Hassan al-Bam asseried thai Fslam does not prohibit s

ACilimzali: LI, hgw Eav i, Vilahi lress, Cone Y bopi?

e bl ahamanad al-Anin b SR BT | L H e G el Ll b [hurng, Vol [
Al-Mlrattin Masg e ]

"Eee iy A, Mgl D Lt Al M, Yo I, p

" Headil LTI P TTRRTTass P i LUTHLTTTLETLRE B |.h.|:;-|-|,|;-||,.||-\._._ll_l'l_.-l.| 11 T ¥

— 744 -

IFEFR e b B R

LR LTS
oUW el IO PRI i o amiiate in iy way those wha
disbeleve Allah: or 10 throw awny the belief in Allah, His

obligatiens, decrees and injunctions, "

The Religions and Legal Cultures
lslamic law aftirms i1y suprenacy on matlers of 4 ritual and Jegal
institutions, tenets, Tndamental issues, ienlegies, philosoply
and concept of ereation mul ffe. I gives no raem for liberality
Fhe veguisition ar imitations of noo-Muslims er okl Muslines
cultures are perfectiv lorbidden. An sequisition ol anything lrom
these cultures is tastamount 1o renvgade, Al it the acquirer
believes ds trushiulness or he inclines to il us Pt el lies faith, the
inelination becomes heathenism isell’ The aegusition eould not
b lesser than 1o be an act of Herom (e forbidden) when the
nequirerisignorant ol the essence and im Mication,

Fhere are many textual evidenee in lalamie Taw that

cmphasize this stand. 11 was narated by Jabiv that the Praphet

(=AW said:
Lo not sk the peaple af Books ilows, © wistians andd el
fikes) ol apthiing, for iy conmol gwide vew whe ey
themselves bove straved S vene fodlene thewm, vow e itfap helicve
a e cor yot dheny e e, Anid ifivis happened Fawear by ik,
thatt If Prapher Muse is 16 be alive asrong v, I will not he
et fiud fear friin otdess oo folfone me,
The reason.why we are warned in followin L the people of books i
clear, Firstly, asan Arabic proverh says:“He who lacks something
cannot gve it to snother™. Similarly, he who has BONS BElTay
cannot guide anather person to the right wity. secondly, iFwe even
do ask them, we gither deny 2 ruth or belteve a lie because they
have altered many things in their books, And il is abvious that
either ofthe two ways is a clear mis puiding,

'IHr-‘-Fﬂ'II'l'-?--'-'-'h'I'I'-'-'-":'l"l‘-‘l.'-fl?.'lll:'-, Daar al-Aniduligi, Csing, 5307
"i*iﬂilr||:||||.-'l.hl!’.and..er.'.lr..n".{."mwu', Mot 11, p a0k

) T




[ oot her Wlrng Jb wais et fronmy Aby-Sad al=I hdar:

wh said that the Prophet (5.4 W) said:

Faw will jolfow e poths of e bofure vein weasre iy
icastire ariel spon by spos ever when ther citer o finte off
fizawd, von will fotfon theam, Hhey fthe companions) avked, o

Messenger af Alah! ave e the Jewy

regdied; “Who ave phow et them 2"

These warnings are very necessary because the specific
torms of religion and faw have their san

autharitative teachiog of Allab, This clem

distinetion of relizion which accenumnoedat
aleration to add or o omil. The principle here is. Y woeship
Allah but by what He ordained™, The peaple of book had been
condemned for this unauthorized practices in reli gion, The Cur'an

Slitles)

Chur'an sloles:

Hirew W peat vosis s the (vialy Wiy
Fodlaw that (Wayy, and folfow ot the elesdves af thse who biow
o, Ty will be of o wae fe vt it the sight of Clod: it iy only
Wrong-daers it stang ay) Prtestors, e R avothar; bt

Sey: (3 preapte of the Bock! Exceed ot in v rell
Priitisecls o wlian i proger; esprssing fevond th
the vain desives of people whe went WTHTES 0 Fin
.'-'h;.'h"-'.:'ﬂ."ir.'n:'.l.'f_l'{..'J.lru".'!-."el_l-ﬁ'r.l'|".|'|".'|.'|'.r.l_'.'|_‘."|-._'.'.'_.i_ll".r.-|.l.l.'.r.."r.;'.:'|.'.:.

The warning was alse given to aur I
Abd-Allah (5. A W) in which his followers are included, The

el is Mve Protector afthe Rislteous "

In this verse, there is a clear evidence that our Sheariak lias beer
grven to us, we either follow it and recarded nmon o the righteous
or we follow the desires of wrong-doers then the protection of

Allah missesus by our whim,

" Al-B L hari, Satub al-fkhari, K Wbl
Vuran $77

vined 0oy

ctian m fawgil, e the
ent ol fovwei s the real
es netlher debate nor

e, or foffow
i g g el

rophet, Mubammad b,

i Religion (Sharial) so

Tothat, na leniency inthe matter, it was narrated that when
Prophet Muhammad (5 A W) saw Unsar b-Khatlish reading fram
fenvrat (the book reveeled 1o Prophet Musa) he was frown ul hitem
and said; U1 Prophet Musa was 1o be alive amang vou, it will no
be lawlul for him exeept to follow me™. ™

Another practical example is in Adfan (ic. calling Far

rayer) when the Prophet Muhammad LA W was pondering on
wow o pather the Muslims for congregational prayer, His
disciples mentioned 1o bim the using ol trumipet as the Jews used

o and it did not appeal to him. They also mentioned the bell of

the Christian chureh fo him, aned it was not admired 1o hin, | ager
an, Adlah showed Al Adhan 1o some ol his disviples as o sipn ol
ealling for pravers,” This distinet Muslims o both Jews and
Christians inthetr calling for prayers, 11 was also narrated by Amr
b, al-'As that the Messenger of Allabh (3.A.W) said “The
differenee between our lasting aned that of peaple af Boak is caling
ol af-Safteer (Le. last meal before daybreak during the month of
Rersyiegifen).

FPhese ijunctions speak ol prohibilions of Following ar
imitation of Jews and Christians, as they are ANy injunclions oo
which prohibil the following the unbelievers, o example, the
(hir'an says:

fhevefore, do not follow the wnbelievers, and sirive el

Haem st slghiv steiving,’
The mjunction i3 very clear and direet. The stiiving with the
unbelievers must be uimost striving, [slom has brought Shariah,
Le. a system of laws which cover human life from his cradle w his
grive, Islam has 1o break away from all cultures that did not bow
chirwn Tor its legal system g a religious and political comples, As
the repository of the will ol Allah, it insisted on the assumption of
political power, Shari'ah gives room for assimilation of cultures
inte an lslamie framework,

S the Mueritioe in Snrd Qutub, Fisilal al-Ouran, Vod, 0 Part 1w P 2021,
T bk, Salvih Musting K b al-Seti Suniyh Press, Caire, Mol [T, 5.2
TUXiran 25,52
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Plitka. It wanTwros T bipwon pimel 1 0 distinerive cluarseier o
Musl culure wnd defined s i Part ol this it s e
refection of all ethnocenric views af humianity and m:knuw!cdg-:
1 1o be the viceperent of A b, free and respansible i realize
fis cosntic funeion, Sherdid hag its own svalem ol value 1o which
every culine is sudjugated and s o public law known (o

@ '.-c;:':r-|'.-ud_','.

The Morval Culiyres

The morals sre manters consis el eliquetle and sourees ol ethics,
literature, custom. ar and dramatic prodocts. ete, Islamic law
adivdees them upan their mdividual merits. This is dye i}
kaleidoscopically nane of Whese allairs, They can however, b
divided ino three calepories,

i The eustoms and morals that are anathena to the pranciples
ol l=lamic Law, or antagonizing 1o is foundations, ar
they are among the ¢uliunes that e law-Ciiver, Allnh,
hies prohihited by s ordinance, fall into Horam, o
prohibited seis.

i, i'“h::cl!ﬂ[un‘l||::|l:||.-|rné:!ur-:-urr_- Wiclelin e bt e
h':.'i:'l]]‘l.'-ii:l-l.'l"i."ilRE]TlJI]Q_“If{f.‘i’.l_l_r_.rrlj_;_- (T T 028 [ 1

HiThe customs thar ape COUSTONPRE 0 Simene fo o i
nature and they con be dispensible o Wil are
comsidered s be iy g Aok, 1o et gy

The vlazing example o5 this aspect o eolizmes e o Mgl
=N e, chaprer 24, o' 1he | Loy Eaicsn wlere il R TTIART TS
W=t blish foe the Balivee t their redigion which e bds Soses e
then. s

el T T TR TR T I 2024

ot

The prommse came up i verse 55 of the chapter and fram

Yerse S8 to Verse 64, the promise was fulfilled. UMEraus nspects
of morals are ordained and explained among them are e

following;

L, Specific three times of the day are made private for the
mature: Muslims. The three Hmes are (a} before
Morning Prayer ot the dawn, tb)at midday, fime of
siesta; (o) after the prayer of the nightfall. Your maids
and the underage aimong vour chifdren and SCIVILLS A1e
reguired o seek [or vour permission during these three
pesiods of the day, Ordinarily, EVUTY [BIIre person
must seek peanission hefoge emtering info anolher
poerson's lodging,

i, Permission i pranted to the women of gudyviesd age
Wl wre o more interested in rarrige o put off their
clothes  bul withou displaying theie beauty ang
arnamnents though restaining is better for thep,

Ethic of eating together or separiledy in one's relative
house o friend is also explained and eridaied,

W The decomm required from the disciples m the Prophed
i eliseussion af momentous affairs, os well as genoral
fespect for his position as their spivitual leader and the
Musseagerof Allah o them, was expliined,

With these verses, Allah s hestowed wpan e [slunie
Limtmerke [is abundant merey By showing them the
maoral nspect ol their life instead of feaving them at
merey of other natiens,

The Praphet (S.A W) in playing his role ol exémplary and uicde

1o his Lmmed, he warned us dgamst imitatiens of other nations (n
the matters of marals as he did in riwal and religions matteyrs,
Examples are cating fram polden plates and cups; wearing of pure
silk; attachment of hair Tor ladies; celebration of feast und

greeting by indication of fingers or hand. The nature of the

warning indicates the type of niles af Law that applies to the act in
question,

ke
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b, when Umm-Salans ursed L= Llabababy indossed ilie
Prophet (5. A W) what they saw in a chuereh in Ethio pia land with
varous pictures ol ancestors, the Prophet (5.4.%W) replied them:
“Werily those people usually when o Pious person died among
ther, they build elueeh an his tomb and dresw the picture inside
the chureh, They were the worst creatures before Allah in the Day
ol Resurrection.™ This hadith shows that this eustom is farei,
because it subjects the doers (o be among the worst creatures
whom warst punishment is awating,

Phe greeting by indication of fingers is a custom of Jews,
while greeting by indication of hand is a custom of Christions and
the Prophet (8,4, W) nralibited us fram these practices where he
saels

P i e g s Wl initeres aneathee nation vt tha s

Nedther imitate Jewy nor Chwistians, for the grectine of Jews

I indicattan By fiegers white the precting af Cheisiion i

ieclicantion bt
[1 was alzo parrated in matter ol attachment in weaving haird, o
rampant clistom among ladies. 1owas nareated by Jabie (1) where
he said that the Prophet (8.A0W) warned  women against
attaching anything to their baies,” The neglecting ol wives during
menstruation is amorg the custems of other nations which it wis
stated that Jews regard women in their menses as rotine thing of
which itis needed 1o be kept ol But when the companions asked
about this custom fram the Messenger of Allab (S, AW, he
replicd them: “Do to them (during their menses) everything
excepl interconrse™,” !
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P L ORI T b it eruntiate Detween |slinmic feasts i ten
Bslnde Tewstn. 1he teaching of Sharital in this regard 1= in the hadith
narrated by Anas b Malik (R} who said: “The Messenger of Allah
(5.4 W) came to Al-Madinah and the Madaness had, ns feasy, two
specilic days which they used e play in them. The Messenper asked
them, “What are these twa days” They replied, “We vsed w play in
them since the perind of Jah#iveah (e, Pre-lslimic era), The
Messenger of Allal (5.4, W) then replied them: “Allah has changed
them for vou with better days; Af-Aehha day end AL Fitir day.™" 1t is
clear in this hadith that the Prophet (5.4, W) nullified thei PrEvinus fwo
days of feast and directed them to adhere to lslamic Feasts. Similarly, it
was narrated from Umar b Khattab (R.) where he said: Distance
yourselves to the enemies efAllah in their feasts™ "
The mentionzd custems and etigquette al pasl nitions arc like
o in theer nurmerous cultures which Tstamic law eullified and they
are fovan Tor the Mustims, This is becavse the nullification comes from
the legizlater of Shaed whand it is not o matter ul fitifad,

Conelusion

We hve delved into the position of Islamic Law o the cultures
of non-Muslims and the old cultures of the Muslims before [slanm.
Adthough the subject-matter is o very wide area, we have endeavourod
lo bring vut the majer aspects and divisions of cultures from legal
perspective of the Shavi'ah,
We explained in the concept what cultures are known to be under the
[slamic law when they are anathema to it, The word Jdaksiltvyah, Le
ignorance was designated forall un-lslamic cultures by the Law-Giver,
Allah in His book, the Holy Qur'an Nevertheless, [slamic lew
accommadated many cullures that are beneficent to mankind in their
tatality. Islamic law abhoreed any culture that alfiliates to heathenizm
and disbelicf, and prohibited all believers from its imitation,

“Bee | bn Taymiyyak, fpadhay a5 el i S ko el alSalii, pp, 7673
"Thid p. 77,
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