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wildlife, chemicals such as alkaloids, dyes, gums, resins, latex, essential oils and

t and used as good electrical insulators. Many minerals like sulphur and
pharmaceuticals. : i

uxite are essential in industry.'s2

The protective and regulatory functions of fqrests make. them also a Vlt'al
resource. The multi-storeyed structure of a typical forest is more effi-cient i
intercepting rain-drops than less complex plant'cove:st, The forest therefore,
more éff;’i:cigr,:ii‘t;lxreduegs run-off, floods and sgil_ erosion. It pro-motes deej
percolation of rain water; regulating quality and timing of rle}gase of stream-flow,
The forest also absorbs, stores and releases carbondioxide ,, 0Xygen gnd wate'r
thus regulating their quantities in the,e.nvmom?em and maintaining their
quantities in the environment and maintainmg' th.elr .glo,b;al ‘balance. The t:ore ,
intercepts, absorbs and transforms solar radiation du.m_r'-;g,photosynthgsm. |
decreases wind velocity thus helps to conserve humidity. The forest is used

rhaps the most important commodity in the world today is oil. Petroleum runs
rough the veins of modem civilization just as blood is needed by the body.
oducts from oil have transformed our way of life. They include synthetic'™
res and plastics, detergents and synthetic rubber, explosive TNT, insecticides,
ed-killers and fertilizers, paints and anti-freeze solutions, ink, pharmaceuticals
d cosmetics, waxes for candles and‘poli-shes.

Lis a lubricant. It protects metals from dirt and from the corroding effect of air
| water. Bitumen, pitch, tar, asphalt are used for road surface, in waterproofing
and for sealing dry batteries. Food happens to be a remarkable new use of

as shelter-belts and wind-breaks. It provides shelter for many plants_.andfamma.l ‘
In cultures where fertilizers are not traditionally used, shifting cultivation relie
on the forest regeneration for rejuvenating the soil. Many nu’mentl gonservify
mechanisms involved in forest soil resuscitation are little understood.

Non-Renewable Resources

‘The non-renewable resources ogccur mainly as mineral or fo_ssi.I fuel resourcey
Although their deposits may be enormous, but they are not limitless. They ma
be found in the ground, sea. or beneath the sea bottom.

Minerals are naturally occurring chemicals eg. Aluminum, .Copper, Gold
Uranium that make up rock and stone. They occur as ore or in a pure forn
About 1,500 different minerals are known''. Minerals are components c.)f man
household goods such as talcum powder, graphite in “lead” penc‘xl, sa‘l‘t m.f od
Other domestic appearances of minerals show in salt as preservatives; “iodine
epsom salt in medicine cabinets; borax in bleaches, soaps and detergent:
antimony and sulphur in the head and phosphorus on the s_tnkmg surface of tl
safety matches. Minerals also feature in jewelry and as time keeper when
contemplate the quartz. s

Sand, limestone, rock, marble, chalk, dolomite, gypsum, am_i lime in cement a
used in building and as structural materials. Clay and especially the foqn kaolif
are useful in ceramics. Rock phosphates, potash and mineral sodlurq nitrate &
compounded into fertilizers. Corundum and magnetite are Psed in abrasi :
papers (sand paper). Asbestos, Mica and talc (soapstone) are either heat or ac

"Harley, J. (1978), The Objectives of Conservation, Unasylva Vol. 30: 25 A
% F"A.eé (1(979),)Fomuy Development In Nigeria: Project Findings and Rcwmmendlllo:s' (Rorr,xe UNDE/ FAO) 1975;,e ol
"' Anon, ( 1982), Ecological Effects of Increasing Human Activities Qn?‘ropl-cal and S gional Forest Ecosy . Repor
 UNESCO- 3 o e,
40

> most familiar use of oil is perhaps as a fuel. Oil and its natural gas provide
re than half the worlds energy. Trucks, modem trains, most ships and heavy

nery run on and large space rockets. Natural gas liquified under pressure
 use as cigarette lighters and for domestic cooking.'*®

gy Reserves, Production and Consumption
Fuel Wood:

The utility posture adopted in presenting the world’s natural resources
- under-scores the pressure they undergo. For example, the estimated
total area of natural forests of Africa was put at 645.43 million ha in
1975. By the year 2000, these forests of the continent are estimated to
- shrink to 188.2 million ha. Woody vegetation in all the sub-regions of
- Africa is threatened with extinction through over exploitation,
~ mismanagement and conversion to agriculture. Wasteful utilization and
- biodeterioration of products harvested from forest contribute to the
rising consumption. Demand of wood products re-sults from rising
~ population and attempts to improve material standards:of living. More
- importantly, extensive forest areas may be destroyed in the pro-cess of
~ obtaining a few commercially desirable forest species.'*® The rate of
~ forest disappearance in Nigeria estimated at 250 km2 per year in the

75), Oil-In Man and Materials, edited [an Ridpath. Macmillan Education Publishers. London pp. 1-33
NEP .l‘egioml training Seminar on impact of human activities on the Rain Forest Ecosystem. 15 -27 March 1982, University

a
). (1960), Problems of Forest Conservation in Africa, (Addis Ababa, United National Economic Commission for Africa No

17979), Exploiting Fossil Fuels in Industry and Technology. Published by the Reader's Digest Association, London pp. 968
London pp. 48 j .
The Endlm‘Sg'lrf:_h For Power in industry and Technology. Published by the Reader: § Digest Association London,
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out specifically addressing the challenges that can inhibit the promotion of
vable energy within the structure and governance of the electricity market.

rate scenario) to 14,000 MW (high growth scenario) by the end of the decade”.'"’
Deforestation through tree felling to meet basic household energy needs is
prevalent.'® Self-generation using petrol and diesel engines is very common in
Nigeria to counter the intermittent power supply.'

RIERS TO RENEWABLE ELECTRICITY INVESTMENTS

etion seeks to elaborate the barriers to renewable energy investment. ' ﬂn :‘,E :
et

ngena is also contributing to environmentally damaging activities, particularly y
A

increasing its global share of greenhouse gas (GHG) emissions, as a result of the
reliance on fossil fuel for electricity generation.'® The creation of a sustainable
energy future, therefore, requires the dlvemlﬁcatlon of Nigeria’s energy potential
to alternative energies such as renewable energy sources.'®® Currently, the carbon
emission profile from “solid, hquxd and gas fuels and gas flaring” in Nigeria iy
put at 0.5 metric tonnes per capita.'” There is the tendency that it'will continue
to rise should Nigeria continue its development along that current path without
giving consideration to large-scale deployment of renewable energy.

 Nigerian power sector. It shows that challenges have impeded the possible
poration of renewable energy into the Nigerian energy system. It, therefore,
 a case for the development of a legal framework to address the challenges
omoting inveStment in renewable energy in the electricity sector.

8

apping Roles and Lack of Clarity of Purpose of Institutions

_ ar institutional framework for renewable energy is lacking in Nigeria.'”
The Nigerian electricity market is segmented into generation, transmission and  are many institutions playing varied roles in the power sector. These
distribution.'®® At the inception of the electricity market in Nigeria, as in the cas¢ tions include the Energy Commission of Nigeria (ECN), Nigerian

of most developing countries, the generation, distribution and transmission of ity Regulatory Commission (NERC) and Federal Ministry of Power. The
was seen as the responsibility of the government.'”” The sector i

,‘_" ct sets out in detail the regulatory functions of NERC, cutting across the
being liberalized and unbundled to encourage private sector participation. ' The lies of the power sector. NERC is charged with the responsibility of the
economy is generally open o private investors and there is no restriction ol

of competition and private sector participation in the power sector;
foreign enterprise investment.'”' Foreign enterprises can invest in Nigeria upoil ing relevant operating codes, safety, security, and reliability and quality
registration with the appropriate authorities in Nigeria.'”” The mere fact that ds; providing appropriate consumer rights and obligations on the use of
law has granted private investors such an opportunity to invest in the powe

services; licensing of electricity activities and monitoring of the
sector will not be sufficient for investors to venture into renewable energy on of the electricity market.'™

harging its responsibilities, NERC is required by law to consider the
: the creation, promotion and preservation of efficient industry and
ctures and ensuring optimal utilization of resources for the provision

12 peter Kayode Oniemola Powering Nigeria through Renewable electricity investments, Legal fr k for Pr ive Realizati
Journal of Sustainable Development Law and Policy Vol. 6, Issue I 2015 P 83, World Bank, Nigeria-Nigeria Pcwu Sector Guarants

Project World Bank, Washington, DCZ;)M) d..;..“ g/curated/en/2014/04/1939181 1/nigeria-nigeria-power. ity services; maximizing access to electricity services through the
sector- ject> d 10 January 20’ .1 . . . . .
16" Federal Mmlstryof Environment, Nigeria and Climate Change: Road to Cop15-Achieving the best outcome for Nigeria (Federal and facilitation of distribution systems to consumers; ensuring
Ministry of Envnronmem 2009) 53 ’ 2ox . . .
ey o Bty Enegy Corsumpton Pt i Nigerss Reenable Ensy ; of electrllcuy supply to consumers; ensuring that prices chargeq by
Altemative” (2012) '16 Renevs ‘;\ble and niusmmble En:gy Reviews 3967, 33/74 e s are sufficient to finance their activities and include reasonable earnings ..
% RB. inable Energy and Sustainabl Which Way Forward for Nigeria?” in A. Adenikinju, A. Iwayem| . 4 . : 2 alst i & A
:ndW Ilednre GremEmgydenergy Security Opuom for African: Proceedings oft/le 2012 Conference of tire Nigerian nt OPel'aﬂonS, Safet)’, SCCU"W, I ehablhty and quahty Of electncﬁy Of
of Energy E (Ibadan: Atlantis Books 2012) 304. g [ . P, B2 . ; 4
oy et & ¥ 3010 Pt vt St P Bniars 1 5 in ?lecq|01w generation and d}stnbut]on to consumers; and ensuring that
2589, is fair and balanced for licensees, consumers, investors and other
1. 'S
'7 World Bank, “CO2 Emissions (metric tonnes per capita)” <hnp /Iwww data, worldbank. \‘ ers.

org/indicator/EN. ATM.COZE PC/s 1es/NG-ZF-XNPdispl d 10 January 2015.
K Etim and A Oni, ‘Nigeria™ in David L. Schwartz (ed.), The Energy Rexulatlon and Markets Review (Law Business Research
2012) 200.

'%°0. Onazi, “Reframing Public Goods: Human Rights, Community and Governance in the Third World" (PhD Thesis, University of
Edinburgh 2010) 133
0ke (n 6)9.
17 See generally K.UK. Ekwueme, “Nigeria's Principal Investment Laws in the Context of International Law and Practice” (2005)
ﬂ) 2) Joumnal of African Law 177, 177-206.

Companies and Allied Matters Act Cap €20 LFN 2004 ss 19 and 20; Nigenian In Promation C: ission Act Cap NI |1
LPN 2004, ss 17 and 20. o
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NERC can also be referred to as the technical and econom.ic regulator o.fllho
Nigerian power sector.'” NERC is expected to facilitate efficiency, competitio,
and equity in the Nigerian power sector and among its stakeholders. .F.rom the
examination of the functions of NERC, it can be deduced tha‘t the provisions gy
designed to create an atmosphere of comfort for IPPs, investors and thel

5 178
financiers.

equired that the degree of privatization must be considered.'®?
| sufficient number of potential competitive entities in order to check any
¢ of the market,'® Furthermore, regard should be given to the existence of
0 preconditions, including necessary meter information and technologies that
€quired for the operation of a competitive electricity market."® The minister
donsultation with the president of Nigeria and the National Council op
Vitization, having been satisfied that the electricity market in the country has

td a stage Where a more competitive market ought to be established, wi]]
€ a declaration to that effect.'® Other functions of the minister include

ergging to the president the approval of market rules developed by system

There must

NERC can make regulations for the sector on matters within the powers an(
functions itemized. Section 96 (1) of the EPSR Act 2005 provides that NER('
“may make regulations prescribing all matters which by this Act are lzeq}xlred ol
permitted to be prescribed or which, in the opinion of the_ ('Zommlssmn,, arn
necessary or convenient to be prescribed for carrying out or giving effect to" the
EPSR Act 2005. The list of areas in which NERC could make regulationy
include administration of the affairs and proceedings of the NERC; mattey
relating to licencing; fees, levies, and other charges; .“inv.estments, gssets., andy
properties, and the interest in such assets and properties, in connection wntl? the
electricity industry”; customer-related issues; resource procurement policies
pertaining to licensees; regulation of rural elgctrlc schemes and mvestme:nl;
monitoring of market power monitoring, mitigation and enforgemgnt; rggulatlon
of third party access granted by transmission and d1§tr1t]>;19tlon licenseey;
imposition of fines and penalties on defaulters of the regulation

Energy Commission of Nigeria (ECN) Act 1979'% established the ECN as
coordinating agency for energy matters in Nigeria.'"® The ECN has the
on of the strategic planning of energy; policy co-ordination and
brmance monitoring for the whole energy sector, setting guidelines on the
ation of energy; developing recommendations for the exploitation of new
ces of energy.' Within the ECN is the Department for Renewable Energy
Ces established under the Act.'” There is no linkage of the ECN with NERC
the Federal Ministry of Power in the EPSR Act 2005. The express relevance
he ECN is currently questionable. Could it really be referred to as the
dinator of the energy sector strictly speaking? There is a possibility of

lap of functions and one would wonder which should prevail over the other
brms of giving directives to the sector

Apart from the NERC, the general policy direction of the electricity s_e<_:tor is the
key responsibility of the Federal Ministry of Power, headed by a minister. Tho
ministry issues general policy directions to NE.RC‘ on matters concl:g)mmg
electricity and overall system planning and coordination of the. sector. ‘T‘hq
minister can make declarations for the initiation of a more competmvleg 1electr1c1ty
market in the country by virtue of Section 24 of the EPSR Act 2005.™ NERC |
under obligation to prepare and submit to the minister a yearly report that. t_he
sector has reached a Stage warranting progress to a more competltlvg Flectncnty
market before the minister makes a formal declaration that the electricity markel
is competitive.'®

absence of a clear coordination of the institutions for the development of
Wable energy in Nigeria' has negatively impacted on its growth.'*2
efining the legal duties of the institutions may be desirable so that investors
not confused. They should be able to identify
or. For example, in participating in demonstration projects, should the action
initiation of such projects be directed to the Federal Ministry of Power or to
N? Even the Federal Ministry of Environment has claimed it has initiated anqd
*mented projects on renewable energy in Nigeria."The projects include the

' Latham 8c Watkins, “Nigerian Power Sector Reforms Opportunity Challenges for Investment”
www.lw.com/thoughtLeaclership/m-and-up-power-sector-reforms> accessed 10 January 2015.
'Y Omorogbe, Why We Have 720 Energy (University of Ibadan Press 2008) 50
MK D Larson, ‘Sparking a Spread? Regulatory Efforts to Stimulate Independent
Power in Nigeria’ (2008) 3. (2) Texas Journal of Oil, Gas, 85 Energy Law 151, 159 )
PEPSR Act 2005, s 96 (2) (a)-(q). The NERC (Permits for Captive Power Generation) Regulations 2008; Regulations on Embedded
Generation 20— 12; indepcndem Electricity Distribution Network (IEDN) Regulations 2012 are examples of the numerous regulations
issues by NERC ypursuant to its powers under s 96 of the EPSR Act 2005 See T Oyewunmi, “Intemauortf:l Best Practices and
Participation in a Private Sector Driven Electricity Industry in Nigena. Recent Regulatory Developments (2013) 8 International
Energy Law Review 306, 310-311
'* EPSR Act 2005, s 35 :
"'BEPSQaidu C“Commimna 1o Legal and Regulatory Reform: An Analysis of the Legal and Regulatory Framework of the Electrrerty
Supply Ind;:stry in Nigeria™ (2011) 29 (3) Journal of Energy 85 Natural Resources Law 355- ~82, 360 :
'EPSR Act 2005, s 24 (2)
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1824 (3). See Saidu (n 34) 360,
Act 2005, $5 20, 26 and 88. See also 0 Arowolo, “Licensin;
tional Energy & Taxation Law Review 29, 30
shed by Act No. 62 of 1979, as amended by Act No.32 of 1988 and Act No.
\, 2004).
.\ Worika, “Energy Development and Utilization in Africa” in A.]. Brad
S inabl lop: (Cambnidg, University Press 2005) 354

g Electricity Business in Nigeria: Issues and Comments” (2006) |
19 0f 1989 (Cap E10, Laws of Federation of

brook, R L. Lyster, R L. Otiinger and W Xi, The Law of

{ Act 1979, s 5
2(b)

Efurumibe’ " Barriers to the Development of Renewable Energy in Nigeria"” (2013)'31) Scholarly Jourhal of Biotechnology
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dcciggsrt-i‘-:lrnction of grid-connected solar PV plants in the six
?J:g;p_a and wind energy projects in six states.'” [t also cla
Waste to Energy Projects’ in six states,'>*

geopolitical zone

‘The Federal Ministry of Environment
onmental matters. As part ¢

p.recgndition for the grant of generat
distribution or trading licence,!*
Ministry to confine itself to its

= : role while o GRaT i
cles are charged with the task o © more specialized governmen

f'initiating renewable energy projects.

h Cost of Renewable Energy Projects

ck t pment of renewable e i i
eex ensive technologies needed.'”’ F:::trhge);x;xgr::h emI:;gv:a
Bies are still very new to Nigeria.'® The up-front cap’ital cost |
ntry is higher than that of conventional ene;
J llkely ‘to invest in renewable energy sour
rofit because of the high start-
electricity from renewab|
e isms are needed to enable ‘t!h::lez?pls: m:‘:; o
;ct) : in t?le. total energy balance 2% Op the need to support solar'engr tiinll.n
ate Ministry of Energy and Mineral Resources observe that: “Tradgiili’o»nallya

cost of a solar installation ma be 3-5 ti i
P dhipsingy Capacgy, ’:0!3 5 times the cost of deploying a fossil fi

”' The Federal Ministry of Envi
i‘ntgi:‘/i/renew;bleenergyoov‘ n0/1nvest/1n

195, -
Saidu (n 34) 362,
' Ibid :

197 o
S. Amadi, “Ethics and Values in Sustai
: s s
%“d 10 Januiry 2015, n Sustainable Development” <www,n
u Uduma and Tomasz Arci R ;
.'351: '.56;- . g Energy Development: The Key to a Stable Nigeria” (2010) 2 Sustainability
aton; 1 issi 29
300009) py anning Commission (NPC), Report of the Vision 2020 National
C. Bongaerts and G Dogbe, “Opti
b . "Optimal I Arri »
Sources” in M. Faure, J. Gupta and A. Nen > and for the Promotion of
yes (eds), Climate Ch: ion of Energy from Renewable
;2,‘5:8'0“;‘ g::;lﬁ S'l_x:r:e gEE::/ard Elgar Publishing Limited zooa;)g;o‘;'d the Kyoto Protocol. The Role of Institutions and Instrumenty
mistry of rgy and Mineral R Tl
(Lagos State Ministry of Energy and Mineral Resqupens s1 1) 14 i

ercng.org/index. php/nerc-documenklfunc-sundown/Zﬁ 7/>

Technical Working Group on Energy Sector (NPC,

for the Deve] p of a Renewable Energy iolicy

imed to have initiy

It would therefore be appropriate for ||

ire many reasons for the higher cost. For example, mechanisms for storing
ergy sources due to their wvariability in supply are also expensive ™
in Nigeria will have to arrange for such storage batteries; which will
an increase in the unit cost of electricity generation.””® The effectiveness
energy will be dependent on the availability of the sun and the way it can

onverted into energy.’® Investors and lenders are usually unwilling'to

ojects, which by their nature will result in negative cash flow or value
ons.”® Therefore, investors will not divert their funds to invest in
at are capital intensive until there is the assurance that they will recoup
estment. The perception of the government is similar to that of private
ors because of the cost involved in the development of renewable energy
B A proactive approacii should have been the case. It has been well
ed within the context of traditional macroeconomic theory that where
inadequacy of incentives, leading to shortage of revenue and profit,
ies will not be encouraged to enter the market and invest as they are not
“to recoup their investment.”” Applying the theory to the development of

wable energy sources, which by their nature require technologies that

high capital outlay, financial barriers will continue to affect the
tion of renewable energy into the energy market.*”

, med by the Global Environmental Facility (GEF), renewable energy
ots involve “a different financing profile with typically much higher upfront

Al
al costs. This makes them more sensitive to the cost of capital, which in a

like Nigeria, is high due to additional informational, technical,

, financial and administrative risks, which such projects entail”*”

a cash-constrained economy such as Nigeria, due to high cost, monies

used to meet other competing investments instead of venturing into
wable energy projects.?'

' "'ng Option

cing Renewable energy projects debt or eauity arrangements with foreign
local financial Institutions are important. The following foreign and local

ar “Encrgy. Secunty, Climate Converging Solutions” (2009) 29(1) journal of Land. Resources Envaronmental Law 1. 10-
amola, *Viability of Grid-connected Solar PV Eneray System in Jos, Nsgeria” (2014) 61 EleCtrical Power and Energy

and R O 'Regan, "Renewable Energy Support Mechanisin. An Overview” 1n M Bonass and M Rudc Renewables A
dbook (Globe Busi Publishing Limited 2010) 3%
manizl Risk Management Instruments for Renewab e Energy Projects (United Nanons Publication 2004) 13
ke (n 6) 318
W 1. “Shanng Potentral and the Potennial for Sharing Open Source Licensing as a Legal and Economic Modality for the
tion of Renewable Energy Technology™ (2006) 18 The Georgetown International Environmental Law Review 277, 292

_ow Carbon Energy Solutions in Nigeria Friet gy Power S:m.r.-jl‘ available a1
gefiproject _detail"proyiD=5345 > accessed 1¢ lenvary 2015
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ign-Build (DB): . The private-sector partner designs and builds the
structure to meet the public-sector partner's specifications, often for a fixed
. The private-sector partner assumes all risk.

\
financial Institutions could be of tremendious assistance in financing renewabl
energy in Nigeria both at short or long term arrangements:

Foreign
(1) World Bank : ‘
(2) International Monetary Fund (IMF)
(3) African Development Bank (AFDB)
(4) Islamic Development Bank by virtue of Nigeria’s membership o
Organisation of Islamic Countries, and;

on & Maintenance Contract (O & M): The private-sector partner, under
act, operates a publicly-owned asset for a specific period of time. The
c partner retains ownership of the assets.”"!

en-Build-Finance-Operate (DBFO): The private-sector partner designs,
wces and constructs a new infrastructure component and operates/maintains it
r a long-term lease. The private-sector partner transfers the infrastructure
onent to the public-sector partner when the lease is up.

Local
' (1) Issuing of Bonds through CBN

(2) Commercial and Conventional Banks Individual or as Consortium ¢ )
Banks -Own-Operate (BOO): The private-sector partner finances, builds, owns

ates the infrastructure component in perpetuity. The public-sector
er's constraints are stated in the original agreement and through on-going
atory authority.

(3) Microfinance Banks by way of syndicated loans
(4) Cooperative Societies, syndicated loans also be taken from financiall
strong Cooperative Societies

-Own-Operate-Transfer (BOOT): The private-sector partner is granted
tion to finance, design, build and operate an infrastructure component
harge user fees) for a specific period of time, after which ownership is
erred back to the public-sector partner.

Donor Agencies

Possibility of donor agencies are notruled out but Nigeria should be wary of th
conditionalities that may be attached to foreign loans and donations.

Id-Operate (BBO): This publicly-owned asset is legally transferred to a

PUBLIC-PRIVATE PARTNERSHIP (PPP) FINANCING OPTION 5 : ;
te-sector partner for a designated period of time.

Public-private partnership (PPP) is a funding model for a public infrastructu
project such as a new telecommunications system, airport or power plant.
public partner is represented by the government at a local, state and/or natiot
level. The private partner can be a privately-owned business, public corporati¢
or consortium of businesses with a specific area of expertise.

ase-operate-transfer (BLOT): The private-sector partner designs,
and builds a facility on leased public land. The private-sector partner
tes the facility for the duration of the land lease. When the lease expires,
 are transferred to the public-sector partner.

e

tion License: The private-sector partner is granted a license or other
ssion of legal permission to operate a public service, usually ior a specified
(This model is often used in IT projects.)

PPP is a broad term that can be applied to anything from a simple, short ter
management contract (with or without investment requirements) to a long-ter
contract that includes funding, planning, building, operation, maintenance a
divestiture. PPP arrangements are useful for large projects that require highl)
skilled workers and a significant cash outlay to get started. They are also usef
in countries that require the state to legally own any infrastructure that serves {
public.

Only: The private-sector partner, usually a financial services company,
.i'.*: e infrastructure component and charges the public-sector partner interest
se of the funds.

Different models of PPP funding are characterized by which partner |
responsible for owning and maintaining assets at different stages of the proje
Examples,of PPP models include: " :

posing and effect tool for Combating Climate Change in Nigeriat P 2newable energy as an
ournal Vol. | (2016) P. 152 i, LAt el
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Special Trust Fund for Renewable Energy Projects » ) :
0dels prefer partnership over a hierarchical relationship in -investment and

mercial transactions and so they all promote profit and loss sharing
gements. The religion of Islam insists on ethical and socia responsibility in
)mmercial and trade transactions and so it forbids riba (interest), investment in
tivities that are haram®'® (sinful or unlawful), preventable uncertainty (gharar)
peculation, gambling and better (maysir), hoarding and other unethical trade,
i tices_that the religion generally regards as unfair and exploitative. Islamic
ance in the form of banking, insurance and a bonds market is experiencing
vth, albeit a slow one, in Nigeria. In response to the issuance of a regulatory
ework on non-interest banking by the Central Banking of Nigeria, the first

1 ly Islamic bank in Nigeria, Jaiz Bank, was set up in 2011. The bank was given

Special trust fund is another way of sourcing for financing renewable energy in
Nigeria. A trust fund is a special type of legal entity that holds property or fund
for the benefit of another person, group or organisation.?'? Trust funds are &
functional entity given life by state legislature of the state which the trust is
created. Trust can be set up to promote scientific investigation and discovery, il
can be used to fund a very important project like renewable energy projects in
Nigeria.

The Sukuk Option in Renewable Energy Financing in Nigeria
Meaning and Nature of Sukuk

As the price of oil crashes to a low level not experieced in the last two decades
the Nigerian state is facing challenges on how to sustain existing public
infrastructure and embark on the development of badly needed new ones.
Alternative funding outside conventional sources will need to be identified and
explored. Islamic bonds or Sukuk provides a viable sources of infrastructure
financing in Nigeria. Sukuk is an aspect of Islamic finance which is emerging
steadily as a global financing model. Islamic fianance is now firmly established
in many predominantly Muslim countries and some non-Muslim nations. Many
countries are opening windows of Islamic finance within existing national legal
framework and institutional structures of Western conventional financial
practices.” It is estimated that over 75 countries and 435 institutions are
practicing Islamic banking and finance in one form or other with a capital and
investment base of over US$1 trillion as at 2015- and this amount is projected to
rise to about US$4 trillion by 2020.

a ($US62 million then) in September, 2013. The revolutionary step taken by
Sun State has set the stage for the development and exploitation of Islamic
nds in _Nigeria as a source of fincing major public Nigeria companies, will
low SUlL and tap into the profitable and secure fast-growing global Islamic
hds market.

Islamic finance is based on Shariah principles that draw inspiration from Qur’an fFoncept of Sukuk

injunctions and the Sunnah (sayings and practices) of the Holy Prophel

. o . i kuk (si ; i i i “oartt »217 :
(S-A.W.).”" to avoid exploitation in trade and commerce Islamic financial e (Singular: Sakk) is an Arabic term, which means certificates.”*” Sukuk is

Inancial certificate in Islamic finance that is the equivalent of a conventional

. A bond is “an interest-bearing certificate issued by the government or
Siness, redeemable on a specified date.”?'® Generally, fixed-income, interest-
iring bonds are unlawful under Islamic law. Sukuk are, therefore, securities
it comply with Shariah prinicples on investment by not charging or paying
brest (riba), which SHariah empbhatically prohibits. Sukuk bonds, therefore,

2 https://www. googleweblight.com/... Accessed on 15-08-18

* Suleman Ismail Nchi, Altemative Public Infrastructure financing in Nigeria: The Sukuk Option. NALT 2016 Conference
proceedings P. 673, On general principles of Islamic finance and economics see R. Ali, (ed.,) Islamic Finance: A Practical Guide,
(London: Globe Business Publishing, Ltd., 2008); M. A. El- Gama), Islamic Finance Law, Economics and Practice, (Cambridge
Cambridge University Press, 2006); M. M Metwally, Essays on Islamic E ics, (Calcutta: Academic Publishers, 1993). A.
Muhammad, Understanding Islamic Finance, (Hoboken, N .J : John Wiley and Sons, 2007); M. S. Chaudhry, Fundamentals of Islami¢

“Islamic Economics: The Emergence of a New Paradigm”, The Economic Journal, May, 1994, M S Chaudhry, “Fundamentals of
Islamic Economic System”, www. muslimtents.com/shaufi, (2003), (visited 17/2/1 6) .
**Holy Qur'an, chapter 2: 275 "God has pemzitted trade and has forbidden interest”. This prohibition on interest is not unique to the
Holy Qur’an and a similar idea is contained in the authoritative texts of Judaism, Hinduism, Buddhism and in the Holy Bible. In fact
the words of Jesus Christ as recorded in Luke 6:35 instructs Chnistians to "Lend freely hoping for nothing again ". Deuteronomy 23 ) Rules/Amendments to the Rules and Regulations of the Securities and Exchange Commission Rules
19-20 and Exodus 22:25 denounce interest as well, Thus, for the Christians who lived in the Middle Ages, the church considered |
interest as a sin of usury. Earlier, the Greek Philosopher, Aristotie, had criticised interest, calling it "The most hated sort of wealth 112013

N W 8 Nchi, The Nigenian ©#w Dictionary, (Jos: Green world Publishing Company, Ltd, 20j )¢
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differ from conventional bonds when are interest-based and “merely confel
ownership of a debt while Sukuk grants the investor a share of an asset alonj
with the commensurate cash flow and risk.”*'* Sukuk can be equated to a bridge
that links the issuer, usually a soverign government or a larger corporation, an(
the investor who purchases the redeemable bond certificate for a stated period.

e. There is an exception to the general rule that the Sukuk asset must exist
time of contract. An example of this exception may arise under a project
situation. In such a situation, one option is for the financiers to use an
forward arrangement to follow or support an Istisnah (construction)
ct where there are no assets yet in place to support the Sukuk issuance.
the Istisnah contract the issuer makes an undertaking to produce
pated assets (which may already be under development or about to be
hased) with payments to be made either in lump sum or in instalments
n an agreed period”'. Musharakah-based Sukuk are built on a joint venture
jework using the general principles of Musharakah finance. The Musharakah
e basically requires an unincorporated joint venture vehicle to be formed
lhe financiers and the issuer. Through this medium a partnership is built
Ween the financier and issuer thus allowing them to invest capital or services
ghare in the profit or losses of the transaction. The issuer contributes assets
the financier provides the funds that the joint venture will use to buy. the
ls to be used for the business transaction to make profit. Under this
ngement the Sukuk holder will retain the credit risk of the issuer via a
ase undertaking. It is on the basis of this undertaking that repayment is
by the issuer buying “units” in the joint venture on each date of the
dic distribution of such “units” for a price that is equal to the agreed amount
(in some cases this includes the amortization of principal).”?

General Features and Forms of Sukuk

The conceptual framework of Sukuk as a capital market model is based on uj
underlying structure of Islamic finance and the Shariah principles that built il
The issuance of Sukuk must always be structured in a manner that complies witl
Shariah requirements.””® The Accounting and Auditing Organisation for Islamit
Financial Institutions (AAOIF), a body widely accepted as an authority in setting
out Shariah principles and standards on commercial and finance, has listed 14
different kinds of Sukuk which include [jara-Sukuk, Sukuk-al Musharakalj,
Sukuk-al Muzra, Sukuk-al Musharasa, etc. The most familiar and frequently
used ones are ljara-Sukuk and Sukuk-al Musharah finance. Sukuk-al Muzy
relates to agriculture-based bonds, which allow investors a share of the produc
of agricultural land while Sukuk-al Mugqarasa are bonds relating to land, trees of
crops. The most popular structure being used for Sukuk issuance is Ijarah. I
attraction lies in its familiarity and non-complex nuances. Thus, An ljarah-base(
facility can, in essence, be structured as a sale and leaseback, consisting of a sal¢
from the party requiring funds to the financiers of lease of equipment or othef
asset(s) for rent; with such assets being rented with full maintenance assumed by
the lessee. In order to facilitate the leasing structure the funding banks wil
purchase an asset or pool of assets from the issuer and then lease it or them back
to the issuer on the agreed commercial tenns.These kinds of Ijarah structures arg
now being used mostly in project finance by governments and large constructiof
firms undertaking major development infrastructural projects. Some underlying
preliminary requirements for an Ijarah-based Sukuk issue include the asset being
Shariah-compliant and fit for the investment purpose in terms of equal value
the amount of finance being raised. The Sukuk instrument must also state the
amount and period of lease payments, which must be agreed to before the

ibal Growth of Sukuk

s the Sukuk market is growing fast in many countries, it can be said to be
in its infancy. Global issuance of Sukuk hit a record high of Over $US200
jon in 2013 up about 60 % from the previous year, with Malaysia, Saudi
bia and Indonesia dominating. Non-Muslim countries like Britain, Kenya,
) Africa, etc, have also joined the Sukuk bond market.” As Sukuk bonds
experiencing these tremendous growths certain challenges have already
ged and while they are being addressed more challenges will inevitably still
op along the way. Nonetheless, the growth and popularity of Sukuk is on
fast track globaliy and Muslim and non-Muslim investors are finding it to be
yre secure ethical alternative to conventional bonds. This, in itself, is a
live development and will lead to new and more complex structures being
:oped to meet the increasing global demand for Sukuk bonds around the

*Islamic Development Bank, https://www.thatiswhy.is/irj/go/km/docs. Visited 10/5/2016”"
' This means that for any Sukuk issuance to be valid under Islamic law it must satisfy certain necessary criteria, which include
The issuer must not be involved in actiiities that are haram, i.e. prohibited by Shanah, e g that relate to alcohol, gambling, pork, lewd
entertainment, armaments, etc. -
The structuring and issuance of the Sukuk must not be interest-based smce interest or usury (niba) is completely prohibited by Islami
law. While gain or profit is allowed in Islam, it should not be from interest-based transactions,
The issuer must own the assets it wishes to use in the Sukuk financing structure,
The assets must be halal, i.e. not the type prohibited by Shariah, e.g. a casino, and it must be in existence at
the ime of issuance
Sukuk are structured to pay a fixed profit rate rather than a fluctuating coupon rate;
Sukuk are commonly backed or based on real estate or infrastructure
Sukuk must grant the investor a shareholding in the asset Or entity that is backing the credit of the issue.
+ This allows the Sukuk holder to acquire equity holding in the asset or équity participation in the transaction
+nstead of a fixed-income retum which Islamic law prohibits s
54

B Aquil, and . Mufti, “Innovation in the Global Sukuk Market and Legal Structuring Considerations”, in Ali (ed.), Islamic

loc.cit., p. 101 ‘
0 - s _
# "Sukuk- A Growing £ 2 5 Story”, Wall Street Journal, 5™ November 2013 www.online i in/ad/article

55




Regulation of Sukuk Issuzance in Nigeria

In a bid to promote financial inclusion and grow the capital market in the

country, Nigeria’s Securities and Exchange Commission, SEC, exercising it
authority under section 313 (6) of the Investments and Securities Act 2007, =

issued rules regulating the issuance of Sukuk bonds in Nigeria on 28" February,
2013. It is hoped that with these rules in place the Sukuk bonds market will
become properly established to attract the large Muslim population in the

country because of its Shariah-compliance. From 2017 to date the federal =

government has invested over #100 billion Sukuk bond on 25 roads throughoul
Nigeria.”?* This can be extended to renewable energy projects for sustainable
development of the energy section in Nigeria.

Using Sukuk to Build Economic Inclusion and Finance Infrastructure Such
as Renewable Energy in Nigeria

The issuance of Sukuk bonds in Nigeria will have advantages. One such
advantage is that it will result in financial inclusion in the country by bringing its
large Muslim population into its emerging capital markets thereby promoting
national economic inclusion and political integration. Another advantage is thal
it will attract large scale Islamic finance from cash-rich Muslim countries in the
Middle East and Asia to help it undertake major infrastructural development
projects. Access to Islamic bonds by the state entities in Nigeria will assist il
raising funds for the development of new public infrastructure and the
maintenance of existing ones. Nigeria has the right demographic indices 10
emerge as a major hub for Islamic finance with its large Muslim population.
Already, the Central Bank of Nigeria (CBN) had bought shares in the Malaysial
International Islamic Liquidity Management Corporation, [ILMC, based in Kuald
Lumpur, which issued Sukuk bonds in 2013.2° Nigeria is a member of the
Governing Board of the IILM and this will expose the country to Islamic capital
markets around the world. The current efforts to develop an Islamic capitil
market in Nigeria should be sustained as combined with the conventional capitl
market’it will expand investment opportunities“and open the country’s capitil
market to investors from many countries, especially the oil-rich states of the
Middle East.

224 G kuk bod: 10 Contractors get #100 billion for 25 road projects the nationoi!ize net>Sukuk-bond-cont

25 peuiars 4% September 2014, www.reuters com/articles/2014 wisited cn 10:05-16

NLUSION

§ paper, we have underscored the importance of renewable energy in
Nigeria in order to avail the hazards of the present non-renewable energy
) and we also gave various funding options available to the government
ing from bankloans, public private partnership special trust fund and Sukuk.
wever, we hasten to add that of all these options, Sukuk remain primus as an
test free-financial system. It will reduce the cost of renewable energy projects

enhance the quality and durability of the projects. Precently in Nigeria,

ik is being utilized to construct roads in various part of Nigeria by the

government. The sign post of Sukuk funded section is erected
here along Okene-Benin Express way construction. So if Sukuk band is
utilized to construct roads, the same gesture can be extended to renewable

COMMENDATIONS

is a financial certificate that is the equivalent of a conventional bond in
finance. Generally, fixed-income, interest-bearing bonds are unlawful
Islamic law because Islam prohibits interest in financial and commercial
actions. Sukuk are securities that comply with Shariah priciples on
stment by not charging or paying interest (riba). Sukuk bonds differs from
yventional bonds in the sense that while conventional bonds are interest-based
only confer ownership of a debt Sukuk bonds grant an investor a share of the
{ that is the object of investment and any commensurate cash flow and
impanying risk. The emergence of Sukuk as a global profitable capital
et product has made state and business entities to increasingly explore it for
¢ scale infrastructure development financing and as investment opportunity.
| interest is driven principally by pragmatic economic drive and objectives so
0 tap the huge pools of liquidity available in many Muslim countries,
sially in the Middle East and Asia. As Nigerian state entities faces
nges on how to sustain energy infrastructure and embark on the
ent of alternative funding outside conventional sources will, need to be
lified and exploited. Islamic bonds provide a viable source of alternative
structure development financing and investment options in Nigeria. The
lopment of an Islamic capital market in Nigeria should be seen in the
ext of its numerous national economic advantages and not as a proselytizing
t. A developed Islamic securities market in Nigeria will promote economic
jon and expand the capital market of the country. Nigerians should be
juraged to invest in Sukuk bonds which will provide badly needed capital for
tment in renewable energy development.

57

@ii« i



