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Abstract |
The Federal Government of Nigeria began a reform of the water resources sector
in 1997. The aim of the reform was to improve waler governance at the three
levels of government. Although reforms are ongoing in the sector, there still exists
a Water Resources Act which was a Decree of 1963. The Water Resources Act of
1990 (which was a Decree of 1963) does not consider the contemporary
distribution of water resources and more importantly, the recognition of domestic
water supply or access at the Federal level. And although, there exist a water Bill,
which when passed is expected to replace the Water Resources Act, this Bill has
been said to be controversial and has yet to be passed at the legislative arm.
While it may be argued that laws may not necessarily improve access to water, i
is argued that an absence of proper laws invariably decreases access lo waler,
and more particularly water for domestic use. Following a descriptive
methodology, this article examines the extant laws on waler resources
particularly provisions that focuses on access 1o domestic water. It argues that all
the various uses of water are expected to be covered by the Water Resources Act
and that the proposed Water Bill does not consider in detail all the uses of water.
The article concludes that if the controversial proposed water bill is passed into
law, more problems are likely to arise in the water sector and this may invariably
further heighten the challenges of domestic water supply.

1.0 Introduction

Although water resources in Nigeria are vested in the federal goﬁemmcnt, the duty of
domestic water. supply is placed on the various state governments. There are 36 states in
Nigeria and a Federal Capital territory (FCT). There are three tiers of government —
federal, state and local - that share the responsibility for water resources management and
especially domestic water supply. It has been noted that Nigeria has water resources in

abundance.' Several researchers have also analysed the available waters in Nigeria, such
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.4eral laws on water resources in Nigeria; however, in this article reference is made only

. the federal laws that mention water for domestic use.’

1) Water Resources Conceptualised
Water Partnership has defined water resource management as a “process which promotes

s coordinated development and management of water, land and related resources, in

«der to maximize [sic] the resultant economic and social welfare in an equitable manner

without compromising the sustainability of vital ecosystems. '’

fram the above definition, the term 'water resources' is all-encompassing of the various
wes of water. Water resources may not be construed to mean water for domestic use;
her it would be construed to mean all uses of water, such as agricultural, imgation,
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show that there is a holistic consider

Nigeria. However, it argued that water for agricultural purposes 15 MOIC pronounced

under Nigerian legislative documents, while domestic waler is not entirely guaranteed

under the federal laws. The implication of this is that domestic water is not a priority of

the federal government.

3.0 Legal Framework of Water Resources in Nigeria
The Federal Government of Nigeria became involved in the management of water

resources in 1976, by creating the Federal Ministry of Water Resources and the River
Basins Development Authorities.!! The purpose of the River Basins Development
Authority was to provide bulk water for irrigatia:m.Iz The provision of the River Basins
Development Act has not changed, as the provisions of the River Basins Development
Act are still solely irrigation and agriculture, where there has not been an expansion or

development of focus on domestic water supply.

In 1981, the National Committee of water resources and boards was formed."” Presently

in Nigeria, the water supply policy operators are found in four authorities:

Federal Ministry of Water Resources at hup:ffwaterresources,gov.ngfabnutfhistory-of.;hg.ministf)’

accessed 11 August 2015.
Water Supply and Sanitation Policy 2000 1.

Gbadegesin &Olorunfemi (2007) ATPS Working Paper Series no 4920
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1eLocal Government Authorities: responsible for the provision of potable water to ryral
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0 ,

\igeria is @ signatory to the United Nations International Drinking Water Supply and
qitation Decade, which has, as its main objective, the supply of water to all citizens of
v country between 1981 and 1990."* The United Nations International Children
Emergency Fund (UNICEF) and United Nations Development Programme (UNDP) were
iso involved in public water supply in Nigeria.'” These two United Nations agencies,
iowever, did not succeed in their objective. In spite of the efforts of the Nigerian

wvernment at all levels, the water supply coverage in the country appears to be

lecreasing and deteriorating.m

{0 Extant Laws on Domestic Water Supply at the Federal Level

‘ranatural resource such as water, on which the very existence of life is contingent. the

"ovisions of the water law at federal level are inadequate to guarantee clean water [of

—
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Below discussed are some of the F ederal laws on water resources:

4.1 Constitution of the Federal Republic of Nigeria (CFRN)
The 1999 CFRN, like many other states’ constitutions, is supreme, with its provisions

having binding force on all authorities and persons throughout the Federal Republic of

Nigeria.”* The CFRN was described in the case of Kalu v Odili as

[a]n instrument of government under which laws are made and are not mere Acts or law
and the construction which the court will give to a constitutional provision must be such

that will serve the interest of the Constitution and best carry out the subject and purpose

and give effect to the intention of the framers.”’

The CFRN contains a bill of rights®® with the provisions of water (as an environmental

objective) under “fundamental objectives and directive principles of state policy™

2 gee generally National Water Policy 2004.
22 Hall (2006) PSIRU Reports 3.
2 Hall (2006) PSIRU Reports 3.

% gec | (1) CFRN.
% gee (1992) S NWLR (P1.240) 130 at 156.

% Chap 4 CFRN.
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wovisions, but it must be remembered that we are here concerned not with the
werpretation of a statute but the constitution which is our organic law or grundnorm.

Any narrow interpretation of its provisions will do violence to it and will fail to achieve

: e 32
e goal set by the constitution.

On the issue of water, the CFRN provides that “the state shall protect and improve the
. T
avironment and safeguard the water, air and land, forest and wild life of Nigeria”.™ The

n it is difficult to
(FRN does not specify what water it shall “safeguard”, and as m_lch, it is diffic
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Olowy (2006) 69 Saskatchewan Law Review 41. i
4 overview of this debate see Ibe (2007) 7 African .Human 5:%’:; 60
oenberg in Eide f al (eds) Economic, Social and Cultural R;ghrs‘(lﬁ l 'chall abolish all comupt
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Law Journal 225-248;
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0 of the CFRN is curtailed by Section 6 of the

imply a human right to water. Section 2
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question as to whether any act or omission by any authority or person or as to whethe;
fundamental objectives ang

any law or any judicial decision is in conformity with the "

Directive principles of state policy set out in Chapter II of this Constitution.

A provision for the protection of the environment shows that the state has positive
objectives towards ensuring an improvement of the environment in general, but places a
caveat in the form of Section 6(6)(c). Olowu describes this as a marginalisation of human
rights.* Placing such an important provision under Chapter II of the CFRN nullifies the.
intention of government in this regard, particularly when it specifies that the judiciary

cannot adjudicate on such matters.

Furthermore, Chapter 4 of the CFRN houses the Bill of Rights, but does not make any
provision for the right to water. In other words, water, as used in the CFRN, may or may
not refer to domestic water. However, on the other hand, if Section Zb of the CFRN refers
to water resources generally (and as such inclusive of domestic water), such provision
does not adequately address the issue of access to potable water. Section 16 seems to
address the issue of food, albeit inadequately, when it states that “the state shall direct its
policy towards ensuring suitable and adequate food for all citizens”.*® It however cannol

be enforced, as it also falls under Chapter 11 of the CFRN, which is not Justlcmble The

Supreme Court (whlch is the apex court in ngerla) in the case of Attorney General of

:: See (6) (c) CFRN.,
Olowu (2006) 69 Saskatchewan Law R
% Sec 16 (2) (d) CFRN. wiar 5051,
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Gbeinre v Shell Petroleum Development Company Nigeria Limited (2005) Sutt FHC/B/CS/33/0>,
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“ Sec33(1) & Sec 34(1) CFRN.
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‘: See Oba (2004) 4 AHRL) 277&280. Presid
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the Minister is in charge of water for animals, irrigation and agricultural purposes, a well
as domestic and non-domestic purposes.®® The Minister also has the duty to make
provision for adequate water for hydro-electric generation, fisheries and recreation.® The
 duties of the Minister, as spelt out in the WRA, are too varied, and as mentioned, some
are found to overlap with the duties of other Ministers in other agencies, such as the
Minister for Agriculture, or the Minister for Environment. Therefore, it can be observed
that guaranteeing access to water is not a specific priority of the Federal government. The
functions of the Minister of Water Resources need to be properly detailed and reduced,
for the effective monitoring of all water contingencies. As the WRA currently stands, the

, - 15 a8
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Contrary to the belief that the Federal Government has made no concrete contribution to

the realisation of access to domestic water, it is gathered that, although the duty of
domestic water supply is the sole function of the various state governments, the Federal
government plays an “interventionist role’ in rural communities, through the various
River Basins in the country.” These interventionist roles are channelled towards
ameliorating the pains that inadequate access to water may have caused or the access 10
and use of polluted waters by such communities that may have resulted in cholera and
E:nhaea. The interventionist roles include the provision of small dams, the drilling ¢
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61 provide an overview of the identifi

141 National Policy on the Environment 2004

The National Policy on the Environment of 2004 addresses specific aspects of water
management, including the institutional frameworks necessary to implement the policy.”
The aim of this policy is to achieve sustainable development in Nigeria, with specific
regard to improving the environment for human well-being, conserving natural resources,
maintaining a balance of the ecosystem, creating public awareness on the link betwe.en
the environment, natural resources and development, and preventing trans-boundary
environmental degradation.”® The policy identifies environmental problems, the effects
and how it can be addressed.” On strategies for implementation, the policy notes that

there is the need to develop environmental friendly settlement structures under the

. 80
. ; ; — odation.
wtional housing policy to ensure Nigerians have access or OWn decent accomm

To thi i "reduce urban

o this end housing mechanisms are expected to be put in place to
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#4226 National Water Policy 2004.
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ara 4 3 :;I,['Il"l Policy on the Environment.
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Addressing access to water in this policy from a rights-based approach, on the other hand

would not particularly focus on the economic aspect of water, as this water policy

proposes.” Although the policy understands that there is the need to strike a balance

between the social and economic development of the water sector,”® where the fear in not

recognising water first as a basic human right is that it may rob citizens of the

affordability of water, which is key in accessing clean water, especially as it has been
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4.4.3 Water Bill of 2008

The current Water Bill awaiting
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The review of the Nigerian water laws currently found in the Water

_ - Bill Commenced ip
2006, It is stated that once this Water Bill had been enacted, it would

. 3i o replace the current
WRA of 1993.77 A critique of this bill is done to deduce whether and how proposed
€

enactment may address the issues of domestic water supply' and access to water through
]

examining applicable provisions vis-a-vis the principles of a human rights,

The purpose of the Bill stated in Section 1 to a large extent covers the purpose of

recognising water as a human right as the Bill provides:

. The purpose of this Act is to ensure that the nation's water resources are protected,
used, developed, conserved, managed and controlled in ways that take into account,
amongst other factors:

a. Citizens right of access to clean water and sanitation;

b. Meeting the basic human needs of present and future generations;

¢. Promoting equitable and affordable access to water and reducing poverty,

\ » and sanitation and
L. Encouraging comprehensive and equitable coverage of water supply

Tl i services;
Promoting public private sector partnership in delivery of water

N. Meeting international obligations;

Water iy 5.
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5.0 Institutio
The Ministry of Water Resou
assigned the responsibility of applying the
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for water resources
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can both sue and be sued.'® It is responsible

corporate, W hich
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': Sec 1 (a-c) (1) (n-0) Water Bill
::‘A Sec 2 (d) & (e) Water Bill.
Sec 1 (3) River Basin Development Authority Act.
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' ar, however
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respective ministries.

The Federal Ministry of Water Resources has 11 departments to hand]e different aspects
of water use. The department of Water Supply is one of these. The function of this
department is to create water supply policies and formulate guidelines and
implementation strategies.lm It also implements the intervention of water supply at state
level under three segments: urban water supply, small town water supply, and rural water
supply. Under the rural water supply segment, the department of water supply under the
Federal Ministry of Water Resources addresses the challenges of accelerating access to
safe drinking water to rural communities and small population in Nigeria. The

programmes to improve access to domestic water are done with international agencies

e

. *;:rabia & Ansa (2013) 4 MJSS 306. ;
WR (2015) at http://www.waterresources.gov.ng/about/history-o
w ovimber 2015,

N WR (2015) at  http://www.waterresources.gov.ng/about/history-
I °"‘=mber20!5,

s (2015) ‘core functions' at http:ffwww.waterresources.gov.ngfabout.fcorc-functmns a
Ovember 201 5

f-the-ministry accessed 19

of-the-ministry accessed 19

ccessed 19
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5.3 National Waters Resources Institute

The functions of this Institute are to advise th

16 This would include all water SO
the duty of enforcing compliance with

The

¢ federal and state government on all aspects
urces, uses, data collation and

of h}'drﬂlng}ﬂi
'7 The Act states that the institute has
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information on river and stream flow,

hydrological
19 The services of

groundwater fluctu
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United Nations

ngs of the 34th WEDC International Conference,

Ethiopia, 18-22 May 2009 (32-39). Water Engineering 2nd
hborough University of Technology (internet page ) also at
hap-//www.sswm.info/sites/default files/reference_attachments/AHMAD%20et%20al%2 02009%20W
ster®s20and%e EDSanitaliﬂn‘!quI}Sectur“f’uZURet‘urm%zﬂin%!ﬂNigeria.pdfaccessed 12 October 2015.

"7 Dublin Statement at hitp://w ““'-Wmﬂ-i"UFBEESmegﬂ'IwTPfdocumentsfenglish"icweclece*html accessé

ater

1 Ahmad er al (2009) Proceedi
Conference Centre, Addis Ababa,
Development Centre (WEDC) Loug

16 July 2015.
HI A deoti (2010) | Research Journal of Soil and Water Management 91,

4 LNRBDA (2005) 6-13

13 LNRBDA (2005) 13.
Sec 7 (1) National Water Resources Institute (hereafter NWRI).
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<4 National Environmental Standards and Regulations Enforcement Agency
. National Environmental Standards and Regulations Enforcement Agency (NESREA)
. responsible for the protection and development of the environment and in retrospect
o with liaison with relevant agencies, such as the Federal Ministry of Water
cources. " It is this agency that enforces environmental standards, regulations, rules,
s, policies and ‘s_:'uidclinc:«;.Izz To protect public health, the agency is expected to liaise
. uther relevant agencies in order to enhance water quality.'” The function of
VISREA overlaps with that of the Ministry of water resources when it provides that it
d draw a proposal for the value of water supply, recreation, agriculture industrial

- . 124
i oter leginmate use of water.

o ; - ith overlapping
Ui tederal level, there are various institutes and agencies saddled with overlapping

. . N
| 3 in Ni _Many of the duties of thes
10 address the challenges of water resources in Nigeria Man)

' al 1 / 'h water is part of
Wes or agencies are tilted towards environmental 1ssucs. Althoug

: e
1 with recards to pollution or t
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, African countries,

except for states like Lagos State that

126 ot many states in Nigeria

failures of the PPP in the water sector it

have incorporated this system in their waler sector,
. i ; 1

has incorporated the PPP into its water law.

ere exists effective application of fl

In spite of the recorded failures of the PPP, th
nance of roads, bridges, and healty

concept in the infrastructural provision and mainte

sector.'?® Perhaps a positive realisation in Lagos State may encourage other states to alsg

adopt the PPP in their water sector.

6.0 Conclusion
There is a dearth of academic writing and research on water law in Nigeria and especially

domestic water. Scholarship on domestic water supply in Ni geria usually emanates from
environmentalist, engineers and geographers, where there is a need for legal writings on
access to water and an analysis of laws and policies in this field. Such scholarship would

inform law and policy makers on the areas that need to be focused on in water resources.

The Federal Government considers water from an environmental perspective, wherein the
quality of water is the focus. However availability, sufficiency and affordability are also
important aspects necessary to guarantee water for domestic use. The current focus of the
Nigerian laws at federal level does not adequately make provision for domestic watéf

supply. The various states focusing on domestic water supply are skewed towards 2

12 gee 37 NESREA Act.
124 i ;
Olowu (2008) 4 TD: The Journal for Transdumpﬁmny Research in Southern A frica 68-69.

77 Lagos State Water Laws (2004),
' Soyeju (2013) 46 De Jure 831,
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