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Abstract

The court remains the last hope of the commonerse the authority
erred in law, the only avenue to make them accdiatéo the public is
through the interference of the court. However,kagg environmental

justice is a difficult task for the masses duehtte stringent rules involved
in environmental matters. These rules pose a godatllenge to the
victims of environmental degradation. These rules the problem of
locus standi institution of class action, limitation of timeéhe issue of

cost and burden of proof. All these rules to a greatent present a
difficult task to victims of environmental abuse seeking environmental
justice and serves as a barrier which prevent aggd persons from
having access to court for environmental redredss paper therefore
intends to analyze some of the major challengesnfathe victims of

environmental abuse and recommends a liberal appro@a these issues
in order to foster environmental justice and cheatenthe activities of

the major actors involved in environmental abuse.
Keywords: Environmental justicelocus standi dispute resolution

1 INTRODUCTION
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Environmental justice initially focused on industgnd government
practices that unreasonably burdened minority amawv-ihcome
communities and populations witnessing unfavorabtealth and
environmental impacts! In its early stages, the movement challenged
decisions to situate landfills and hazardous wasaeilities near
minorities’ communities. Advocates soon extendeckirthefforts to
include promoting and ensuring environmental lawfoecement and
remediation. Over the years, the movement has exgb@a its reach even
further into social issues of fairness in land ydanning and zoning,
worker safety, resource allocation, economic susiaility, and
community empowerment. In the legal sphere, the goal of
environmental justice is to secure for all commiestand people the
same measure of protection from environmental asalth hazards, and
the same opportunity to persuade the decision-mpkiroces$® This
purpose is not met when low-income or minority coummies are
burdened excessively by adverse human health oir@mental effects
or by barriers to participation in decision makingxamples of legal
iIssues with environmental justice implications arde situation of
landfills next to minority or low-income communiigdiscrimination in
pollution cleanup and monitoring, and discrimination flood control

projects and wetlands protection.

Therefore, access to environmental justice in emwmental law is a
global movement dedicated to helping persons andntonities access
legal recourse for redressing environmental hafinSince these people
are left out of the decisions making process, tmy aemedy is to
approach the court for the appropriate order tokseempliance with

environmental laws or regulations or forbid the rdpiof an act having



cli

[2012] 1 LNS(A) vi S PV

great negative environmental impact on the peoplé anvironment in

general.

This article therefore examines the barriers pasedrospective litigants
or plaintiffs seeking to challenge the decision tife government
authorities, which had caused adverse impact onethgaronment or to
prevent potentially damaging development or seekireglress and
appropriate remedies against the activities of ytahts. The first part of
this paper examines the concept of environmentatiga in order to
appreciate the inevitability of the court interviem. The second part
looks at the procedural challenges involved in ssegkenvironmental
justice which serves as impediments facing theiwistof environmental
abuse in seeking environmental justice. The last jpaks at the need for
the court to adopt a new approach by relaxing itecedural challenges to

further enhance and secure environmental justice.

2 Understanding the concept of environmental justice and the

need for Court action

Environmental Justice is fair-minded treatment arsgdgnificant
involvement of all people in spite of of race, cglmational origin,
educational level, or income with respect to thevelepment,
iImplementation, and enforcement of environmentalslaEnvironmental
justice seeks to guarantee that the poor and |lme+me groups have
access to public information involving human headtid environmental
planning, regulations and enforcemé&htlt ensures that no inhabitants,
especially the elderly and children, are forcedéar a top-heavy burden
of the harmful human health and environmental impaaf pollution or
other environmental hazards. There are three fumdaah principles of

environmental justic&®! The first is distributive justice, the second is
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procedural justice and the third is access to coamd adequate

remedied’

One primary premise for environmental justice is idea of “justice as
distribution.” In this line of philosophy, justiae defined as a standard or
a set of rules for equal allocation of social goolisthe environmental
milieu, distributive justice is a means to achida@ness in terms of the
distribution of environmental risks and harffls. Traditionally,
socioeconomic factors, which are strongly corralateith race and
ethnicity in many countries, have had a strong iohpan the way in
which environmental harms are distributed in socié&tistributive justice
has also been interpreted to relate to right to-used have control over -
natural resources. For example, indigenous comriemhave long fought
to achieve recognition of land rights in order tesare access to the
resources which provide the basis of their livetle and cultures.
Threats to the integrity of those resources aresicmred threats to their

basic human right to survival.

Distributive justice tends to address issues andstjans such as: who
should bear the burden of environmental harm ineord achieve equal
distribution of benefits and burden? What are theimnmental benefits
and burdens to different people involved in theid®n making? Do the
people who bear the high burden of environmentaimhalso share a high
percentage of the benefits to remedy the burden€rifical survey of

existing literature shows that minority groups ammd most cases, the
indigenous people usually carry the burden of esrvimnental harm. For
example, the Niger Delta Region in Nigeria remaths least developed
region in the country notwithstanding the fact thdte region is

responsible for the country’'s source of income amarnings. This
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undoubtedly violates the principle of distributijaestice within the
environmental context. The principle places heavgliance on

governmental policies to address the issue of msded benefits”

Therefore, it is often very complex to realize distitive justice,
particularly in the environmental decision-makingem@a, because the
bundle of individual rights, such as health andpamy rights, as well as
limitation of time and financial resources, comeoiplay as key factors
in decision-making process&d. Pending a time when there are no more
threats to health from human activities, distrilvatijustice in the
allocation of environmental impact may not, in fabte sufficient for

promoting environmental justid&’

Theories of procedural justice provide a second nfation of
environmental justice. Procedural justice is deemygnnected with
accepting justice in terms of historical and cultlucontexts of a location,
including both acknowledgment and ability to paipate as equald®
Some of the relevant theorists argue that injusikenot exclusively
based on inequitable distribution; rather, injusticare frequently based
on a lack of recognitioH* Thus, it is important that persons or
communities are “politically” recognized, takingtenaccount their own
histories, identities and cultures. This politicaentification offers a
starting point from which groups can find ways tempwer themselves,
because recognition provides individuals and cominesy with the

political right to partake in policy making.

The endeavor to achieve environmental justice by wé procedural
justice will help find momentous solutions for bgiblicy makers and the
community. First, procedural justice emphasizescaNering political

solutions through public participation that recaggs major stakeholders
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as special groups, each with a particular set tdrgsts and needs. In this
approach, decision makers will be able to achievigtipal legitimacy and
trust from the public through their efforts to swpp public
participation®® Thus, environmental justice, in terms of procedura
justice, stress that people have the right to tpket as equals in all
environmental decision making processes that mdgcaftheir lives,
children, homes and jobs. It also enables them ¢oess relevant
information concerning environmental issues and be given
opportunities to express their concerns in relatitmn environmental

burdens and benefits.

Unfair allocation of environmental burdens and @eerequently occur
as a result of the segregation of those who will rhest negatively
affected by a decision-making process. Obstacles dansuring
environmental justice are also caused by the ladkinstitutional
frameworks which include the voices of marginalizgups™*® If key
stakeholders are not represented in the discussibisseasier to come to
a final conclusion with uneven distribution of bo#mvironmental and
economic harms and benefits. As the literature shodistributional
injustice is frequently fashioned upon Ilow-incomerogps and
racial/ethnic minority groups. It is these sameup® that are habitually
precluded from environmental decision-making preess either as a
result of absolute exclusion or because of a |dgboaver to participate in

the proces§:”

However, in reality, procedural rights remain adhbetical principle with
little or no application in environmental matterglany projects were
done or embarked upon without the participationtlvdse who likely

share in the high environmental burden of such guty. Therefore,
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procedural rights at present are of little sigmfice to environmental

justice.

The only alternative and practical approach to smwnental justice is
the right of access to court since many activittege done without the
involvement of those likely to be affect€d. Access to court within the
purview of environmental justice implies the righit the people to seek
appropriate remedy against the government, itsci@i$, persons or
corporate bodies involved in any activities haviergvironmental impact
on the people and the environment in general. Tdinothis, public

involvement in environmental matters will be secueand safeguarded.
3 L egal and Procedural Challenges

Because of their unique and difficult nature, eowmental cases are
occasionally hindered by legal mechanisms and rubésprocedure
fashioned for non-environmental cases. These cbo$iiles on standing
and class action suits that frequently do not take account the impact
of environmental damage on all citizens. In additidhe nature and
science of environmental violations frequently meahat evidentiary
rules and burdens of proof are not suitable. Som&h@se issues can be
addressed internally by the judicial system by feqg lower courts to
apply rules liberally. The impact of all of thesesues, and how many

actually present problems for plaintiffs, is crucia
A STANDING OF PLAINTIFFSAND CITIZENSSUITS

Locus standidenotes the legal capacity to institute proceeslinghe
concept is also used interchangeably with termshsas ‘standing to
sue.™ Although the concept ofocus standimay well be invoked

between private litigation without much difficultit, becomes subtler and
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poses greater difficulty in cases involving the palat large. Public law
litigation normally involves the constitutionalitgf legislation and the
validity of administrative action while private lai8 concerned with the
vindication of individual rights. Private individisacan enforce private
rights but the public rights are rights concerntihg general public and
would normally be represented by the Stdteln matters concerning
protection of public rights what remains importaist who may be

endowed a considered appropriate capacity to intbkeaid of the courts
to check on the validity of actions of the govermmecorporations or
individuals. In the field of land planning and erommental protection
where public interest may readily be invaded, juimlicreview of

administrative decisions becomes not only legal ko a social
necessity. However, it is not as simple as it s@usithce the courts have
Imposed restrictions on persons who may be alloteedroceed in their
action against the public authority. Lord Diplock R v. IRC, exp.
National Federation of Self-Employed and Small Bass Ltf"

expressed the importance of rules@tus standias to prevent the time of
the court being wasted by busybodies with misguided trivial

complaints of administrative errors, and remove tineertainty in which

public officers and authorities might be left as winether they could
safely proceed with administrative action while geedings for judicial

review of it were actually pending even though misceived??

The rules oflocus standihave a gate-keeping function that will enable
the exclusion of vexatious litigants and unworthpses® It is
undeniable that the standing rule assists the doufilter applications to
prevent unnecessary litigation against public bsffit However, the
scope of the court’s jurisdiction to supervise adistrative authorities,

inferior courts and tribunals, would be substanyiaeakened if the

8



cli

[2012] 1 LNS(A) vi S PV

availability of judicial review is restricted on éhsole ground that the
application lacks what could properly be regardedaagpersonal interest.
It is this situation where the question arises@asvho may be considered

appropriate to invoke the aid of the courts to ¢her such illegalities.

An application of the traditional rule dbcus standiwill clearly amount
to a denial of access to justice to protect collecor diffuse interest®
Therefore, the important issue here is whetherzeis who feel
concerned for the adverse effect of land develogm@nthe environment
has sufficient interest to entitle him to commemgeaction under public
law. The locus standirules are developing progressively from the
traditional role of protecting private interestttte modern contemporary
ideology of protecting public interest. This devetheent is very apparent
in the land development and environmental protectiegime where the
role of citizen and pressure groups is importantemrsuring that rapid

development does not affect the environment.

The issue oflocus standiof the plaintiff in private law will not pose a
problem to a plaintiff whose property rights haveeh affected by
environmental pollution occasioned by the actiatad the oil companies.
The problems emerge with respect to public [#lv.Thus, this raises
some fundamental questions as to whether: A plin&in sue for injury

suffered in matters affecting the general publiavdAf the plaintiff can

sue does he or she require any special interestsmtotain such action?

In a situation where the act complained of affeitts generality of the
public, an individual require the consent of thetokhey General to
institute an action unless he can show that heshiffered damages over
and above that suffered by other members of thelipuln Malaysia,

judicial authorities have shown that an individuaquires afiat or
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consent of the Attorney General to institute aniactaffecting the
general public (this is referred to as relator ac}i Authorities have also
shown that in the absence of feat, from the Attorney General, the

plaintiff must establish a “special interest” tocseed in such a case.
Malaysia

The Malaysian courts have over the years followkd tules oflocus

standi as developed in Englafd! The requirement fotocus standiin

the United Kingdom is derived from the express psmn of Order 53
rule 3(5) of the Rules of the Supreme Court and @andd in section
31(3) of the Supreme Court Act 1981. It is providédt the High Court
shall not grant leave to apply for judicial revieWnless it considers that
the applicant has sufficient interest in the mattewhich the application

relates.”

A preliminary question of significant weight in civlitigation is the
concept oflocus standi How the courts construe and apply the concept of
locus standiin a given case may lead to the dismissal of atioac
without the matter being decided on its merits. Tiegue concerning
whether a plaintiff (or plaintiffs) in a represetite action has the
standing to sue in that representative competesgrare profound when
Order 53 is invoked or when the representativeoactby its nature, is a
public interest litigation. Historically, Malaysiahas witnessed the
concept oflocus standibeing interpreted and applied from the narrowest
possible sense to a broad liberal approach. Thideed revealed
inconsistency in the court approach to the inteigdtien and construction

of locus standi
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The first case that will be examined here is thsecaf District Council
Central Province Wellesley v. Yegapp&h The facts was that Yegappan
as an adjoining owner was invited to attend the tmgeof the Municipal
Council to voice his objections to the developmplan submitted by the
adjoining landowner. Yegappan’'s complaint was tha¢ development
plan did not conform in its entirety with certaiections of the Rural
Board Province Wellesley Building By-Laws 1950 atite Municipal
Ordinance (Cap 133). Yegappan made an applicageRkiag for an order
for certiorari to quash the planning permission granted by thenCo to
the developer on the ground of breach of the RuBaard Province
Wellesley Building By-Laws 1950. The Federal Couetcognised the
rights of Yegappan, as an adjoining landowner totipigate in the
planning process. However, the court held that Yopga had no legal
standing to seekertiorari for neither his right of ownership nor that of
possession of his land were affected by the alldge@dches of the bye-
laws. The courts further held thaertiorari would not be available for

vindicating mental or sentimental injuly/!

It is usually accepted that the decision of thedfatlCourt in the case of
Tan Sri Haji Othman Saat v. Mohamed bin Isiidilrepresents the
indelible mark in the law ofocus standiin Malaysia. In this case, the
respondent and 183 other persons had applied malienation of State
land to them but were kept waiting on the sidedirfer some 8 years
with no response whatsoever. However, during thataa, land in the

same area had been allocated to others includiagagipellant who was
the Menteri Besar(Chief Minister) of the State and some membershef

State Executive Council which constituted, in effethe approving

authority for the allocation of State land. As ribtby Abdoolcader J,

who delivered the judgment of the Federal Courge tlespondent was

11
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alleging an abuse of power. The respondent thessnght to question
the legality of the alienation of the land in isstieethe appellant. On the
iIssue of whether the respondent had tbeus standito institute and
maintain those proceedings, the Federal Court heldhe affirmative.
Abdoolcader J referred to the case Bbyce v. Paddington Borough
Councif*! and Gouriet and Ors v. Union of Post Office Worké?sand
adopted the approach pronounced in the cas®afce v Paddington
Borough Council His Lordship said that a plaintiff in proceedinfys a
declaration need do no more than ascertain thdialsea “real interest” in
the suit. In the case @&oycev. Paddington Borough Coundif! Buckley
J had laid down the conditions which must be figfll before a private
person can maintain an injunction to defend a pustatutory right in the

following terms:

A plaintiff can sue without joining the Attorney-@eral in two
cases: first, where the interference with the pubight is such that
some private right of his is at the same time ifgexd with ...; and,
second, where no private right is interfered wibit the plaintiff,
in respect of his public right, suffers special dama peculiar to

himself from the interference with the public rig#ft
Abdoolcader J clarified the above passage as falow

The first limb of the exposition irBoyce[1903] 1 Ch 109, 114
simply means that the availability of injunctionsdadeclarations at
the instance of an individual to protect privatghtis is not
diminished where the threat to the private righgoatonstitutes a
threat to a public right. The second limb to theéeaxt that it is read
liberally would appear to include everyone with agitimate

grievancé&®

12
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The Federal Court in the case B&n Sri Haji Othman Saat v. Mohamed
bin Ismail also approved the concept of relaxing the scopeadividual

standing. On this note, Abdoolcader J said:

Even if the law’s pace may be slower than society@rch, what
with increased and increasing civic-consciousnasgs appreciation
of rights and fundamental values in the citizenng, must

nonetheless strive to be relevant if it is to periats function of

peaceful ordering of the relations between and gmpersons in
society, and between and among persons and govetnahearious
levels. It would not perhaps be inapt to aphorizattthe idle and
whimsical plaintiff, a dilettante who litigates farlark, is a spectre
which haunts the legal literature, not the courtnodn the United
States of America, where standing rules are reddyivax, it has
been found that although the gates have been dpeme thas been
no flood*®

Regrettably, the judicial approach regarding thesues scope and
interpretation of individual standing in public arest litigation and class
actions took a rotation for the worse in the cab&pited Engineers (M)
Bhd v. Lim Kit Sian§” (commonly referred to asUEM case) and in the
case ofKetua Pengarah Jabatan Alam Sekitar & Anor v. Kgjihubek &

Ors and Othéer® Appeals (commonly referred to as tfBakun Dam

case). The judgments in these cases, also by tée @uurt, were decided
in 1988 and 1997 respectively.

In the UEM case, the respondent, a Member of Parliament laad.¢éader
of the Opposition, had applied for a declaratioattthe letter of intent
iIssued by the Malaysian government to United Engise(M) Bhd in
respect of the North and South Highway project waslid and for a

13
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permanent injunction to prevent United Engineerg @hd from signing
the contract with the government. The respondentfilad his suit in the
Penang High Court on 18 August 1987 and on the s@agyehe applied by
way of ex partesummons-in-chambers for anterim injunction against
United Engineers (M) Bhd to restrain it from siggithe contract. Edgar
Joseph Jr. J, who heard the application, refus&d! iOn appeal to the
Supreme Court, the Supreme Court, in an oral judgnosm 25 August
1987, ordered thanterim injunction to be issued with liberty to apply and
at the same time directed an early trial of thassui/nited Engineers (M)
Bhd and the government applied to the High Courhé&we theinterim
injunction set aside and the suits struck out oa gfround that they
disclosed no reasonable cause of action and alstaé& of locus standi
in addition to being frivolous, vexatious and anusé of the court’s
process. The applications were heard by VC Georgehd dismissed
them. Both United Engineers (M) Bhd and the govesnmappealed to
the Supreme Couft”

By a majority decision of 3 to 2, the Supreme Cdwetd, inter alia, that

the respondent did not havecus standi Salleh Abas LP, who delivered
the majority judgment, did not oppose the approacopted by the
Federal Court in the case ®&n Sri Haji Othman Saat’'sase. However,
he refused to admit the contention that the respahtiadiocus standion

the basis that he was the Leader of the Opposi@ofrequent road and
highway user and a taxpayer. He expressed the thawthe court should
be unhurried to act in response to a politicallytiveted litigation unless
the claimant could demonstrate that his privatédtsgas a citizen were

affected. On the frequent road user argument, Balleas LP said:

14
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| cannot see how he could be different from otlexd and highway
users. There is nothing to show that he would bevemnted from
using roads and highways, already constructed opgsed to be
constructed. If he objects to the tolls that arebw imposed for
using the proposed NSH highway, he has, like areousers, an
option either to use the highway or to use old treo roads. Thus,

as a road and highway user, he also hakaos standf"!

Salleh Abas LP also painted the connection betwlenconcept ofocus

standiand a relator action. The relationship was elu@das follows:

In public law litigation, the rule is that the Atitey-General is the
guardian of public interest. It is he who will enfée the
performance of public duty and the compliance oblpulaw. Thus
when he sues, he is not required to sHoous standi On the other
hand, any other person, however public spiritedniagy be, will not
be able to commence such litigation, unless heahlxus standi
or in the absence of it, he has obtained the aid¢arsent of the
Attorney-General. If such consent is obtained, sl is called a
relator action in which the Attorney-General becantke plaintiff
whilst the private citizen his relator. | will dealith this aspect in
the later part of this judgment. In the instant eplp since this is
not a relator action the respondent must show tmathas the

necessaryocus standito commence and maintain the suit.

Locus standiis inseparable from, and indeed intertwined with,
relator actions because if a private citizen, waghio complain that

a public authority has not legally performed itsnétion or has

15
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failed to perform it altogether, has macus standi he must obtain
the consent of the Attorney-General in order to owmnce a relator
action. Without locusstandi he cannot proceed on his own. In
cases where the Attorney-General has given hisartdnshere is, of
course, no problem, because larus standineeds to be shown
since the Attorney-General is constitutionally redgd as the
guardian of public right. The difficulty arises wieethe necessary
consent is not obtained before a private citizamthes a suit. In a
few cases involving matters of general public iestr which were
started by a private citizen, the Attorney-Genetal intervene in
the proceedings either by subsequently giving lmssent or even
by his personal appearance, thereby dispensing wille
requirement ofocus standiof the applicant. Yet there are cases in
which he made no such intervention at all. In swases, the

applicant must showocus standf**

Abdul Hamid CJ (Malaya) also held that the resporidéid not have
standing. However, Abdul Hamid CJ did advocate aadi that “the time

IS now ripe for us to restate our position on tlevlof standing”.

However, the basis of Abdul Hamid CJ’s decision the locus standi

point can be traced to the following paragraph&imjudgment.

16

But in Malaysia, there is no provision in our Rulet the High
Court equivalent to Order 53 rule 3(7) of the EsfliRules of the
Supreme Court. Thus, in my view, there shall be tangent
requirement that the applicant, to acquicus standi has to
establish infringement of a private right or thdfeting of special
damage: se&ouriet v. Union of Post Office Worke[$977] 3 All
ER 70; [1978] AC 435, and ald®oyce’scase [1903] 1 Ch 109 and
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this | consider to be the relevant test to applyewhlietermining the
question of standinf?

Abdul Hamid CJ further said in his judgment thathfeve the private
plaintiff relies on an interest in the enforcementa public right and not
of a private right, standing will be denied unlafg Attorney-General
consents to a relator action”, or the plaintiff caemonstrate some

special interest beyond that possessed by the pgkefierally.®*

The third judge who ruled that the respondent dod imavelocus standi
was Hashim Yeop Sani SCJ. The reason for dismistirgrespondent’s
suit can be inferred by the following passages @siim Yeop Sani’s
judgment:

“... Looking at the basis of his claims and the natof the reliefs sought,
it is quite obvious on the law as it now standst thla. Lim Kit Siang can

come only with the consent of the Attorney-Genesalby means of a
relator action. The principle that the jurisdictiaf the court can be
invoked by one who seeks to protect a legal rightto obtain a
declaration of legal rights as between him and satieer person or
authority has been extended to permit the insotutof proceedings by
the Attorney-General on behalf of the public. Thetohney-General
represents the public in this regard. The interimntof the Attorney-
General is founded on the principle that the Crasvparens patriaeand

that the Attorney-General appears for and represém public interest.
Traditionally, it has been held to be basic thathé Attorney-General
does not suex officioor allow someone else to se& relationeno one

else can claim to represent the public interestislta fundamental
principle that private rights can be asserted bgividuals, but public

rights can only be asserted by the Attorney-Genamakepresenting the

17
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public. The courts have no jurisdiction in any cinestances to clothe a
plaintiff with the right to represent the public témest. Therefore,
however much one may admire Mr. Lim Kit Siang foeirg public-

spirited to raise in court a subject which he thlinks of national

importance, one must not be blind as to what ispitoper law to apply to
see whether he has the qualifications in law tosdo To shut out from
our minds what is the proper law to apply just talkle him to ventilate
his grievance would be an abdication of our dutyirgerpreters of the

law. n[45]

Ten years later, the opportunity presented itsgkia. The question on
standing to sue once again came for determinamnothé popular case of
Ketua Pengarah Jabatan Alam Sekitar & Anor v. Kgjiliubek & Ors
and Other Appeal®®! (commonly referred to as thBakun Damcase).
The Bakun Dam involved three natives from the StateSarawak in
Malaysia filing an action to discontinue the comstion of the Bakun
Hydroelectric Project based on many grounds, onevieich being that
the project would not only deny them of their liledod and their way of
life but that the customary rights of all the na&svin the affected area
(totaling about 10,000 natives) would be quench@ude of the significant
iIssues that had to be decided by the Court of Apbpes whether the
three natives hadbcus standito bring the action. Gopal Sri Ram JCA
explained in his judgment that in public law, theme two kinds ofocus
standi The first is the initial or thresholdcus standi The second is the
substantive locus standi His Lordship elucidated the principal

differences between these two kinddafus standias follows:

“Thresholdlocus standirefers to the right of a litigant to approach

the court in relation to the facts which form th&bstratum of his

18
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complaint. It is usually tested upon an applicatpnthe defendant
to have the action struck out on the ground thatghaintiff, even if
all that he alleges is true, cannot seek redresghin courts.
Although a litigant may have thresholdcus standiin the sense
discussed, he may, for substantive reasons, bentilieel to
declaratory relief. This, then, is substantilecus standi The
factors that go to a denial of substantil@cus standiare so
numerous and wide ranging that it is inappropritdeattempt an
effectual summary of them. Suffice to say that thayge from the
nature of the subject matter in respect of whichauntervention
iIs sought to those settled principles on the bas$isvhich a court

refuses declaratory or injunctive relief...!

The Court of Appeal ignored and refused to comment the issue
whether the three natives (respondents) had thtdshmcus standi
because the appellants had not made any applicadidrave the action
struck out. Nonetheless, the Court of Appeal refuselief to the
respondents on the ground that they lacked sulbistambcus standi

There were four bases on whildtus standiwas denied.

The first basis was that the respondents were,uinstance, trying to
enforce a penal sanction. According to the CourtAgpeal, such a
subject is completely reserved by the Federal Guarigin to the Attorney
General of Malaysia who is vested with incontestatliscretion whether

or not to institute criminal proceedings.

As for the second basis, the Court of Appeal hdldttthe complaints
advanced by the respondents amounted to deprivatidheir life under
Article 5(1) of the Federal Constitution. Howevemce such deprivation

was in accordance with law, the respondents hadthenentirety of the
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evidence, suffered no injury. There was therefore nmecessity for a
remedy.

The third basis for denying the respondeldsus standiwas because,
according to the reasoning by the Court of App¢hére were persons,
apart from the respondents, who were adverselyctdte by the project.
There was no special injury suffered by the resgonsl over and above
the injury common to all others. The action comnexhcby the

respondents was not representative in characterthedother affected

persons were not before the court.

The Court of Appeal held that the trial judge hadt rtaken into
consideration relevant matters when deciding whettoe grant or to
refuse declaratory relief. In particular, the Cooft Appeal was of the
view that the trial judge did not have sufficiemgard to public interest.
Furthermore, the trial judge did not consider thterests of justice from
the point of view of both the appellants and thependents. Those
reasons formed the fourth basis of the Court of églpin refusing to

grant the respondentscus standi

In both theUEM and theBakun Damcase, we see that the issuedaaius
standi had dangled to one extreme, far away from a relaxiitude or
liberal approach. Perhaps, Gopal Sri Ram JCA inB&kun Damcase did
imply that we need not lose hope and that all is lest in the field of
public law litigation. Gopal Sri Ram JCA did sayatHocus standiis a
subject of pure practice that is exclusively foe thourt to settle and
whether the strict or relaxed approach is to bepéeld actually depends
upon the economic, political and cultural needs dmtkground of

individual societies within which the particularuw® functions.
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Nigeria

The position in Nigeria, though with a little vati@n, is the same as that
of Malaysia. In Nigeria, the issue tdcus standiis a jurisdictional issue.
Where a party lacks thecus to institute an action, the court must as a
matter of law decline jurisdiction. Environmentahses are decided in
Nigeria according to the traditional rules of contmiaw regulating tort
action. Before the 1979 constitution, the prevalposition was based on
common doctrine. While an individual instituting action for private
injury may not encounter difficulties so long hencprove the act of the
respondents caused the damage, the same cannaidbefpublic injury.
Where an act is that which affects the generalityhe public, it is only
the Attorney General that has tleeusto institute such action because it
is considered to be a crime in nature. Where anviddal intends to
prosecute such action, he must obtain the condethitecAttorney General
or establish before the court a “special interesitffered by him over and

above that suffered by other members of the public.

This position is reflected in the Supreme Courtigsi®en in Amos v. Shell
BP Petroleum Company of Nigeria I, here, many victims of
environmental abuse and degradation were denie€sado justice on the
ground that the complaint was one of public nuigaméhich required

more than mere expression of damages.

In Seismograph service (Nigeria) Limited v. OghéHithe agents in the
process of carrying out oil exploratory proceduegsund the region of
the plaintiff’'s building, caused damage to the pdp of the plaintiff and
many others. In an action for damages and compemsat nuisance, the
case was dismissed on the ground that the actvitie the defendant

constituted a public nuisance which required a Bdeaenterest to
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succeed>® The same was held in the case 6hell Petroleum
Development Company of Nigeria Limited v. Chiefk@tand OtherS",
where nuisance was pleaded in the alternative.

However, the need for the consent of Attorney Geahef the Federation
in an action affecting the generality of the publas to put to rest in
Adediran and Another v. Interland and Transport Lted.®? In this case,
the Supreme Court overruled all its previous degision the need to
obtain Attorney General Consent in matters affegtihe public. The
decision of the court irAdeniran’scase was based on the provision of
section 6(6)(b) of the 1979 Constitution which mspiari materiawith the
current provision of section 6(6)(b) of the 1999 nSutution (as
Amended in 2011). The section states that:

“The judicial powers vested in accordance with tf@egoing
provisions of this section, Shall extend, to all ttees between
persons, or between government or authority andntyp persons in
Nigeria, and to all actions and proceedings retatimereto, for the
determination of any question as to the civil rgjlaind obligations
of that person.”

The Supreme Court interpreted the above provismmive individuals
the right and standing to sue in public nuisancéhauat obtaining the
leave of the Attorney General or without joiningmhias a party. By so
doing, the Supreme Court expanded the judicial s€c® victims of
environmental pollution. Therefore, suffice to sthat in Nigeria, the
requirement of Attorney General Consent is no lonfe law. However,
the problem still remains whether a representativelass action can be
maintained in a public nuisance matter. It is ors thasis that the issue of

locus standi creates an obstacle in seeking environmental gasti
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However, one cannot conclusively say that &aediran’s case has put
the issue oflocus standiin public law disputes to rest. This is because;
unlike in Malaysia where actions have been instiduthallenging the
authority of the government to issue a permit, Mige Courts are yet to

be confronted with such application.
B CLASSACTIONS AND LARGE NUMBER OF PLAINTIFFS

Some members of an injured class may be too poagorésecute their
claims individually. Class action suits can fa@te litigation of such
situations by providing for: the protection of th@efendant from
inconsistent obligations; the protection of theemsists of absentees; the
provision of a convenient and economical meansdisposing of similar
lawsuits; and the facilitation of the spreadingliifgation costs among
numerous litigants with similar claim®! The rules of the court always
contain provisions and procedures for institutingepresentative action.
For a representative action to succeed, partiest mstablish that they
have the same interest in the matter and that #meesissue of law and
fact would arise if they were to pursue their claimdividually.
Therefore, where parties are affected in differemtays, then
representative action may fail. Also, in a repréaéime action, parties are

not allowed to make individual or separate claims.

Therefore, because of the stringent rule guidingresentative actions,
the poor who often carry the proportionate burdéerovironmental abuse
would be denied access to justice. The local comtias are not
financially buoyant enough to maintain individualaiens taking into
consideration the financial implication of payingrfthe services of a
lawyer. A claim for special damages cannot succieed representative

action unless the parties were affected the same wa
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In the case ofAmos v. Shell BP P.D.C. L'td, the plaintiffs sued the
defendants in a representative capacity claimingragnothers, special
and general damages. It was argued that fiel&endants as contractors
to the first defendant had in the process of oihimg operations built a
large earth dam across the plaintiffs’ stream. Aseault, farms were
flooded and damaged; movement of canoes was hiddared agriculture
and commercial life was paralyzed. One of the isswas whether special
damages could be claimed in a representative maitieen the plaintiffs
suffered uneven losses, or whether the plaintifsgganeral public could
claim for losses suffered by them individuallywas held, dismissing the

claim:-

1. That since the stream was a public waterwayhlibsking was
a public nuisance and no individual could recovamdges
therefore unless he could prove special damage li@cto

himself from the interference with a public right.

2. That since the interest and losses sufferedhey plaintiffs
were separate in character and not communal, tbejdcnot
maintain an action for special damages in a reprede

capacity®

In Malaysia, representative or class action is gogd by the Rules of
High Court 1980. There are two different rules gogl class or
representative actions in Malaysia. The rule un@eder 15 Rule 12 and
the one under Rule 53 which was added in Septend®0. Since
environmental matters are always and in most cass#guted against the
government or public authorities in Malaysia, Ord&3 regulates the
procedure for instituting class actions against glo@ernment or public

authorities. These rules are stringent and poseeatgchallenge to a
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prospective plaintiff in seeking environmental jgst against the
government or public authorities. It was held ire tbase ofTR Lampoh
AK Dana & Ors v. Government of Sarawa¥ that the procedure under
Order 53 is mandatory when a representative adsomstituted against
the government or a public officer or a public arity. The plaintiff or
plaintiffs in the representative action cannot med under Order 15 Rule
12 of the Rules of the High Court 1980. It will dHeemed to be an abuse
of process if a plaintiff (or plaintiffs) in a re@sentative action proceeds
(or proceed) under Order 15 Rule 12 and not undde53.

The foundation of Order 53 in the Rules of the Hi@burt 1980 is to
afford certain protection to the public body or lamtity when their public
act or decision is being challenged, for examphee time limit within
which the challenge to the public act or decisiorusin be made.
Notwithstanding the reasons for its introductionwias rightly observed,
inadvertently or otherwise, by the High Court iretbase offR Lampoh
AK Dana & Ors v. Government of Sarawdakat the rules under the new
Order 53 are stringent in nature and must be casdplwith in a

representative or class action mattér.

Under Order 53, a plaintiff representing a group pErsons seeking
judicial review and any form of relief from the atvus required to make
the application “promptly and in any event withif days from the date
when grounds for the application first arose or wlike decision is first

communicated to the applicart®

Further to the limitation period of 40 days, a pl#if intending to initiate
a representative action is also required to obtaave from the court in
accordance with the requirement in Order 53 Rul®).3(The application

must be madex parteto a Judge in Chambers and must be supported by
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a statement setting out the name and descriptiothefapplicant, the
relief sought and the grounds on which it is soudrd by affidavits

verifying the facts relied off?!

The plaintiff is also required to give notice ofetlapplication for leave
not later than three days before the hearing datbd Attorney General’s
Chambers and must at the same time lodge in thdwenGers copies of

the statements and affidavifd!

Another barrier faced by potential plaintiffs isetliact that in granting
leave, the Judge may impose such terms as to emstsas to the giving
of security as he thinks fit"

Finally, the plaintiffs in the representative actionust also be able to
show to the satisfaction of the court that they ‘@@versely affected by
the decision of the public authority”. As explaindy the Court of
Appeal in the case ofQSR Brands Bhd v. Suruhanjaya Sekuriti &
Anor®? there is a single test of thresholdcus standifor all the
remedies that are available under Order 53. That tequires an
applicant seeking judicial review under Order 53deEmonstrate that he
or she will be “adversely affected by any decisioh any public
authority”. The court equated this with public irget litigation and
guoted with approval, the condition that such pestmust satisfy as laid
down by the Supreme Court of India in the caseMalik Brothers v.
Narendra Dadhici®! that:

Public interest litigation is usually entertaineg & court for the
purpose of redressing public injury, enforcing pablduty,
protecting social rights and vindicating public enést. The real

purpose of entertaining such application is thedwgation of the
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rule of law, effective access to justice to the remmically weaker
class and meaningful realisation of the fundamemights. The
directions and commands issued by the courts of ilawublic

interest litigation are for the betterment of thexiety at large and
not for benefiting any individual. But if the Coufihds that in the
garb of a public interest litigation actually andimidual’s interest
iIs sought to be carried out or protected, it wobkl the bounden
duty of the court not to entertain such petitionodélserwise the very

purpose of innovation of public interest litigationll be frustrated.

In a nut shell, the stringent rule placed on repn¢ative or class actions
negatively affect environmental justice in Nigeaad Malaysia knowing
well that the minorities always carry the proponade burden of
environmental abuse. The requirement of leave rggasufficient interest
under Order 53 of the Rules of High Court 1980dse wide because, by
such requirement, an applicant is expected to prawve establish more
than required in a true application of ar partenature. Furthermore, in
Nigeria, the condition that the plaintiffs in a repentative action cannot
make an individual claim is too stringent. Thisbiscause, it is practically

impossible for parties to suffer in the same wag aranner.
C STATUTE OF LIMITATION

The statute of limitation is another challenge facithe victims of
environmental abuse in seeking environmental jestin Malaysia, Order
53 requires that any action against the governnognpublic authority
must be instituted within 40 days from the dateaofion complained of.
Thus, in the case ofTR Lampoh AK Dana & Ors v. Government of
Sarawakl®! a representative action brought by a group of vt

alleging that their native customary rights overtamn communal native

27



cli

[2012] 1 LNS(A) vi S PV

customary lands had been impaired and abridged hey @ct of the
defendant was struck out on the ground that thenpfés were out of
time. In Nigeria, environmental cases are treatd® lordinary civil
matters and therefore governed by the Limitatiort sbhich prescribes
the period of six years within which to institutec&il action. In the case
of Gulf Oil Company (Nig) Ltd v. Olub®!, the Court of Appeal held that
where the act is a continuous one, the time bedgmmsun from the
cessation of the act giving rise to the cause ef dbotion. However, the
major obstacle will arise where the environmenféé& of activities does
not manifest itself until quite some time. Whensunch a case when can it
be said that the time will begin to run? Is it upive manifestation of the
effects or when the act was actually committed® Ihopeful that when
this kind of issue arises in future, the court ddolbe prepared to adopt
an interpretation that will ensure justice and otterwise. Some courts
realize that a statute of limitation may be inapgprate for cases when
pollution continues to cause problems over tififeThese courts argue
that a:

Defendant’s unpermitted discharge of dredged drnfidterials into
wetlands on the site is a continuing violation & long as the fill
remains. Accordingly, the five-year statute of liations ... has not

yet begun to ruff”!

The statute of limitation will not run for as lorag the pollution remains.
Many courts will also treat common law tort nuisascas continuing
violations!®® This approach has the added benefit of allowing th
government to fine violators for each day the podln remains, capturing

more of the costs of environmental destructfh.

D Burden of Proof
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In jurisdictions like Malaysia and Nigeria, envimental matters are
treated purely as civil claims and therefore subjecthe stringent proof
rule in civil matters. Environmental cases are iosincases brought under
negligence, nuisance and strict liability riif8. Therefore, victims of
environmental degradation are required to provéeheosatisfaction of the
court the ingredient of any of these rules upon olihtheir cases are
founded or instituted. For example, to succeeddgligence, the plaintiff
IS required to establish that the defendant wasiaigt negligent in his
act. This has placed too much responsibility onglentiff because he is
expected to know as much as the defendant for hlonmsucceed. In
nuisance, parties cannot claim for public nuisancéess he can show
that he has suffered something over and above sh#fered by other
members of the public. In strict liability as wethe plaintiff must prove
to the satisfaction of the court the rule and regmient as stated in the
case ofRyland v. Fletchel! In Uhunmwangbo v. Uhunmwangbthe
plaintiff's case on negligence failed because he waable to establish
that the defendant was actually negligent in hig aotwithstanding the
fact that damage was actually caused to the pl&mtproperty. In as
much as environmental cases are relegated to #tassof ordinary civil
suit, victims of environmental abuse would havegtothe extra mile to
be able to succeed under the stringent common ld@s rguiding tortious

actions.
4 The Need for Reforms and Liberal Approach

The complexities of the rules tdcus standiare definitely posing a barrier to
the development in the area of environmental lawer&hpublic interest
litigation and judicial review appears to be thesinosual method of accessing

environmental justice. The failure of the judiciargspecially the higher
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appellate body in Malaysia, in according a widdelpretation of the rule of
locus standimay be posing a barrier to the development of ahenues of
access to environmental justice. This hinders theelbpment of public interest
litigation which relies heavily on a liberal rule standing. The law entrusting
the Attorney General with the task of guarding thierest of the public by
invoking a Relator action needs to be reviewedtasam never be useful to
curtail avenues for access to courts. The AttoBegeral being an employee of
the Government often refuses to grant his fiat poilalic citizen rather than seek

the wrath of the government by granting the same.

Relaxing the rules dbcus standimay be able to provide litigants legal interest
to commence legal proceedir®. Citizens will not be able to control
governmental activities and their fate if the rulefslocus standiare not
relaxed”® The Malaysian and Nigerian legislators can comsideorporating
definition of standing into environmental law stat in order to guarantee
statutory rights to interested citizens and envitental interest groups who
may be able to represent the interest of the enwemt for the sake of the
present and future generations. The Malaysian aigéridn Courts can also
learn something from other countries. In tMinors Oposacase/® the
Philippines Supreme Court recognised that a grdughitddren had the right to
uphold environmental rights for themselves andtfe@ benefit of the future
generations. In delivering the judgment the Coitgdcsection 16 of Article Il

of the Philippines Constitution, which providesttha

The State shall protect and advance the right ef people to a
balanced and healthful ecology in accordance whin thythm and

harmony of naturé’®
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The Court held that the plaintiffs have standing¢present their unborn
posterity, that they had adequately asserted at righa balanced and
healthful ecology’® The court said that:

“Rhythm and harmony of nature include, inter alibe judicious
disposition, utilisation, management, renewal awdservation of
the country’s forest, mineral, land, waters, fisher wildlife, off-
shore areas and other natural resources to the that their
exploration, development and utilisation be equiadccessible to

the present as well as future generatioh8.”

The Philippines Supreme Court by encouraging tlaenpiff's right to sue
on behalf of future generations has established twomcept of

intergenerational standing for environmental iss{f®s

According to Harding, the standing rule appearsdove no real purpose

and he summarized the purposes which they seemrve sd’°!
a. to keep unmeritorious actions out of the courts;

b. to prevent those unaffected or indirectly aféztt by
administrative action from disturbing that which s

acquiesced in by those directly affected; or

C. to ensure that the best arguments are put agains

administrative actioff”

Harding also advocates that tloeus standirules “should simply be done
away” so that a litigant need only show that he hasarguable case on
the law®! This suggestion is sound looking at the rate atictvh

environmental degradation persists.
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5 Conclusion

Much has been said about relaxing the strict inetigtion of the rules of
locus standi however, relaxing the stringent interpretationtloé rule on
standing does not necessarily provide easy acaesstizens. The other
hurdle, which is considered more daunting than stengent rule of
standing, are the aspects relating to burden obfpriomitation of time
and costs incurred in instituting court proceediragsl related expenses
which can also be a deterrent factor in institutiagal action for public
citizens. All these require the court to adopt bhetial approach by
appreciating that environmental cases are spenifitature and therefore

should not be subject to the stringent rule of¢dbenmon law.

Public interest litigation is a positive developrem providing access to
citizens. Granting of environmental rights for zéns to seek to enforce
their rights is a development which Malaysia angétia should consider
seriously. The judiciary can develop some guiddinieat could be used
In interpreting the strict rule of standing deparglion the nature of the
action before them. Procedural infirmities may iesu thwarting justice
and it is therefore necessary that the procedures rd&formed to
effectively meet the needs of the society as itgpesses. Law must be
stable but at the same time it must be dynamic accbmmodating to
changes. The NGOs must be given rights to accessnworonmental
justice. They play an important role in helping tpeople to obtain
justice against environmental harm arising from dladevelopment
activities'® Thus, relaxing the rules ddécus standito persons seeking to
enforce environmental laws in order to promote pubhterest can be

deemed timely and essential.
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