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puring epoch and era, there has always been an act or a behavioy
R&Z;“'s-f,;‘,-ms from mere spontaneous practice to habitual occurrence in a given
E.@'»w 15ych act or behavior is referred to as custom or customary practice R'fﬁgib

I'Sm mostly develops to tht? l‘evgl of legal force that binds the behavioral
de of its su bjects.’ In .lslamlc jurisprudence, law is primarily derived from {HES
qur'an and sunnah according to the consensus of Muslim jurists.* However, there
are legal issues that do not have e>.<pl|C|t Iegal provisions.® Islamic legal jurists have
ostulated different legal mech.ams.m.s Wthl"'l are referred to as secondary source
of Islamic law to address these implicit Iegal lstsues based on the understanding of
~ quranand sunnah.®One of the mechamsm is the legislation based on usage or
. custom. As such, Islamic law also gives legal force to customs that are appropriate
E . p,-acticable.7This is what leads to the postulation of Islamic legal maxim of a/-

Adatul Muhakkamah.

ust
attitu

—_—

*Senior Lecturer, Department of Islamic Law, University of llorin, llorin - Nigeria. +234

70344 999 44. imamtamim@unilorin.edu.ng.

“|LB (Unilorin); BL. Independent Researcher, Private Legal Practitiotioner, llorin.

“* Faculty of Law, University of llorin, llorin, Nigeria. 3
! Khali M. “Al-Urf” in: The Journal of International Islamic Figh Academy, Fifth Issue,

1988, pp. 10844-45. See also, Umar A. “al-Urf Bayna al-Nazariyyah Wal-Tathiq”, in : The -

~ journal of International Islamic Figh Academy, Fifth Issue, 1988, p. 11120

"Nwaigwevs. Okere (2008) All FWLR (Pt.431) 843 at 870

* Austine C., Bonds of Traditions, Customs, and Habits from the past traditional Authority

at<httg[[atheism.about.com[od[reIiogiousauthority[a[tyges[3.htmm>accessed on 15,

March, 2017,

* Kamali M.H, Principles of tslamic Jsrisprudence, Third Edition {UK; Islamic Texts Society,i
2006}, p. 154, -
oid

® Ibid.

Kamali, m g, Sharizh Law: An Introduction,, p. 154. e
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e communicated, provided
2 The case of this transactional custom cap ,
ent ¢ ¢ Owo Laada in the Ilp‘r‘in metropolis w!ﬂcﬁ"n_ :
v f payment of OW« traders in llorin Metropolis. At times, thig .
ominent among 0 r:m while in some other occasions, argument.
g paid ‘W_i"th-ou-t mutr::: 3Tg' those who contend its payment, they yq.
before its pav':gt l:;eing informed of such payment. As such, demgn:
d that they f‘atr!.! the conclusion of sales of ram is exploitatiye On the &
ich payment a t‘-‘;f Owo Laada usually acclaim that pay.ment of Owpg Lo

es’t;:leis';fg ct’:aen';actional custom in thekram TRt be ab;
' in the market. s
‘buyers an;_j s;‘etllsfrstsz '::;Sve’ this study examines the trade Custom of Ow,
In t:eofthe Islamic legal maxim of al-Adatul Muhakkamap 3 is‘t'z
_ qx:i?n:il::e legal status and validity of Owo Laada under Islamijc legal Principle

: ic juri ence.
| dlslar_;_ill‘?:l's"t'zz;"zepbys qualitative. .research methodf)lo
judﬁc'trinal and non-doctrinal or empirical research/social
research.In this study, 32 respondfants were selectefi The.
study is traders in all the four major ram markets in Illor
résearchers selected from each market, 3 ram. fsellers, 3
cbllectors of Owo Laada who represent the participants for
collected through semi-structured interview based on wha
participants on custom of Owo laada payment.!! For Proper analysis ang
discussion, the study adopt Content Data Analysis Method, wherein the Verha|
behavioral data will be coded and categorized for the pu rpose of classification and
summarization. 2

8Y by mixing both
legal Methods o
POpulation of the

N Metropols. The
ram buyerg and )
the study, Data are

t knowledge of the

, _.fAustine C., ‘Bond if Traditions, Customs and Habits from the past traditional authority’

9Introduction to Business Culture<httgs:[{businesscuIture.org!business~cu|ture >
accessed on 20 June 2021

' The Journal of the In
Research” http:
11 Semi

dian Law | nstitute Vol, 17

No.4 “Doctrina
Www.jstor.or

‘al and Non-doctrinal Legal
stable/43953840 accessed an

1 05 march 2017.
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s ‘urf in Arabic language which lit erally means ¢
popular’.® There is interchangeable of ‘urf and adah by t
ic legal jurists because they are synonymous. But some scholars
d ished the two concepts tha_t ‘adah relates to Pers:.onal repetition or
_urrent practice which can be. used with regard to both |nd|v1dua4ls and group

iie urf is the general practice of a large number of people. ‘Urf means
hll r"rfné practices that are acceptable to people of 3 particular society. A custom
w;;‘not be a basis for legal decisi‘c?n except i'f is sound and reasonable. 15 Therefore,
if any custom has no ben-efit, it is prejudicial and corrupt.ive, it will not be given
f‘“'édg‘ﬁ'izance for legal decision. The use of custom as Islamic legal source has been
’*&Eitidzed based on its recurring and dynamic nat
changing with time and place which will eventually affect the Isla
based on the particular custom.?

that accredit an approved custom as a valid
ground for rulings on hglg/ and haram status of g Particular thing or
issue.**Besides, there are practices of Holy Prophet and his Companions that
indicate the permissibility of custom as source of Islamic law. For instanc
of the companions of the prophet used to practice a kind of birth control
popularly known in that period

e, some
measure
as Al-‘azl as narrated in the following hadith:

We used to practice coitus interrupt us (azl) during the life time of
Allak’s messenger (PBUH) while the Qur'an was being re

vealed.2°

*Kamali M.H., Principles of Islamic Jurisprudence, Third Edition {UK; Islamic Texts Society,
2006}, p. 248

 1bid.

 bid

®Ibid.

"7 Shafi’i A. B. and Rusni H., ‘Application of Urfin |

slamic and Conventional Bank’ journal
of Arts and Humanities HAH), Vol 2. No 4, May 2013, p. 65
®1bid

** Kamali M. H., Principles of Islamic Jurisprudence, p. 371

% Muhammad 1., al-Jami * al-Sahih, Third Edition, (Beirut: Dar Ibn Kathir, 1987), hadith
142
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ION OF THE ISLAMIC LEGAL MAXIM OF ‘AL-ADATU MUHAKKAMAH“_
-
AN EXAMINA

Fitle repnet SGmes it 400 nagpliat afgr:);zigft;he Lito, (az), 533§
: ng Allah would have sent _dow" ok | I B g Messe
it W"”_S_"'f'ro g_ ractice in Islam. At times, IslamIF: ‘av‘v allows ¢ continmt "Rer
prohibiting this P' adjustment. The instance of this is llustratey in the " Yof
custom with IEg?he advent of Islam and Islamic law. At that time, Slous
of slave befors abuse. Hence, Islamic law legislates on the cordia| i .
Taltrea:::;ft'altermg'the whole custom of slavery. This s Bvident i, the g With
slaves w

het as follows: :
P08 tron It is essential to feed the slave, clothe him (proper]

burden him with work which is beyong his powe, 21 Y) ang ot
From the above, custom that is not contra ry to 'Si.amlc lega PUrpoge
be a basis for the legal decisiQn..Customs that cioI not violate t, incipleg ¥
Islamic law is valid and authoritative; the court o a\l,v Must Obs'erve o il
such customs.? This is rightly so because a!skmg people tq go-agamst i e
which neither constitutes neither oppres.sron nor Corrup‘lt;on is a for
on them which is against the aim and objectives of Shari’gh.

ISLAMIC LEGAL MAXIMS ON THE VALIDITY OF CusTOm AS SOURCE
OF LAW

that aid Islamic legal jurists to have Considered
Shar’iyyah (the intentions and goal

Scan with Fast Scan
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by -

:,l-L_.,i Y S LS e
muru bi-maqasidiha (Acts are judged by
Al-dararuyuzal (Harm must be elimiﬁ;ed:m

Af b

 Al-yaginu la yazulubil-shakk (Certainty is not o oI
ili notoverry
4. Al-mashaqqatutajlibu al-taysir (Hardship -begers :g"

| ility).
5. Al-adatumuhakkamah (Custom can be the basis of?‘]‘::\imm&
~ Scholars have found that the scope of application of the.sg.a fsj;s broa :
enough t0 apply to several chapters of figh. It is said that the whole:fféh ish
on them, and the essence of the Shari‘ah as a whole is grasped among thénf
h - LU

~ much as any of the above Islamic legal maxim can be applied to busine

transactions based on circumstance and situations, this is mainly focused on Al-
umuru bi-magasidiha and Al-adatul muhakkamah as they relate to Valldlﬁy:-qf
business transactions and dealings particularly the custom of Owo Laada. RS

L 3
SIS

A Al-umuru bi-maqasidiha
This ga’idah concerns niyyah (intention), which is a fundamental concept
of Islam and Islamic law.? It influences the performance of all acts and duties as it :
i« a fundamental component of every legal action under shari’ah.*This ga’idah
implies that any action, whether it is done physically or verbally, should be judged '
in the light of the intentions of the doer. This means that the effect to be given to
any particular action or transaction must be in accordance with the intention
underlying such an action or transaction.*
The origins and history of this Qa’idah is traceable to many traditions of
the Prophet (PBUH), among which is the famous first hadith, al-Bukhari’s collection
which reads:
Deeds (their correctness and rewards) depends upon intentions,
and every person gets but what he has intended. So, whoever
emigrated for Allah and His Messenger, his emigration is for Allah
and His Messenger, and whoever emigrated for worldly benefits
or for a woman to marry, his emigration is for what he emigrated
for:

amali, M.H, Shari:h Law: An Introduction, p. 144.

%Kamali, M.H, Shari:h Law: An Introduction, p. 144,

% Schacht, J. An Introduction to Islamic Law, {Oxford University Press, 1964}, p. 116.

* Abu Hamid al-Ghazali, Ihya’Ulum ad-Din, (Samarang-Indonesia: KiryataFutra, nd), Vi 4,
p.362.

*Al-Zarga, M.al-Madkhal al-Fighi al-Am, First Edition {Damascus, Dar- al-Qalam}, p. 80.

?:l'Bu"hafi: M. I, al-Jami al-Musnad al-Sahih, V|, 1, Hadith 30. {Beirut, Dar IbnKathir,
87}).
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art of Figh known as Fiqha'I-Muhm_n'alah.

jor pa tion of intention (niyyah) as an esse,
2 i Conyde;a the formation of contracts of bayh (sa
-nent of a transaction varies. : lnn;yyah is of a high consideration. The
ah (rent), or ke (mlaerr‘;t:ffz;s according to the niyyah of a person wh
g of nikkah el h is to abstain from committing sins, nikkah is th
29 to;;nafry lfl h'sb’:,:nygkrooh or haram on the basis of niyyah.
gatory. It can also ntracts is essentially established based on parties’
AT ct':’oi' which is a verbal or written offer and a verbal or
reements. The l;egf"tf::;er In sales contract, extraneous niyyah of the parties
dg,et:i‘:, :c:::{i:::"f the offer and acceptance are explicit enough to indicate the
intention to sell the nature of which demands gll)nng money in exch“ange for
_ something.* So when the seller says: for example, “I s.eII this car to. you and tilg
 buyer replies saying: “I buy it”, their speech make thelr‘ contr-act bm.dmg. But, in
S of expression like, | consider this car yours, here, niyyah is required to know
~ whether he intended a sale or not for the contract to be binding.*°Also, intention
nvahdates a contract in cases of selling things for illegal purpose. For example,

_ *‘;eﬂmig grapes to a wine maker, selling a knife or gun for someone who intends to y
use it to commit a crime.*!

In another maj
ions), a degree ©

o2 Wensms:ck Al Niyya, Encyclopaedia of Is!am
<http/brillonline.nl//entries/encycl

#tbid.
Sibid,
*ibid.

¥ Kamali, M.H, Shan h Law: An Introduction, p. 167.
Bibig,

g ag

F}_\(Iahmasani, S., Transaction in

6.23

o the Shari’ah, Chapter Vil, Law in the Middle E:as’t;‘le
3, Wa'shmgton D.C., the Mi

R
ddle East Institute, 1995. f

B

~4
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{ X iy g S ] G
1 widens its scope of application?2,
ted as follows:

> Mén,;;,ajaja shayan qablaa wanihi ugiba bi-h.irm;qnih;i,(.ﬁ  Who h
" 4 benefit before its due time is punished by being deprived t EHeQn)
| a beneficiary, who kills his father or his test at or With intent
son or will be deprived of suc
murder.®

4 hasten benefit of inheritance or erfdowment,
b'enefit in addition to stipulated pumsh'ment for
La thawaba illah bi-niyyah (no after hfe. revx,r_ards .f
examining the intention behind them).This ga’idah i
deeds are done with ikhlas (sincerity), no afterl
gained.”® This is in line with what Allah SWT says in
And they were not commanded not, but that they

or the deeds withoyt
s indicating that unless
ife rewards are to be
the Qur'an:

Salat) and give Zakat: and that is
the right religion.*®
c. Al-ibratu fil-‘uqudi lil-maqasidi wal-ma‘ani la lil-alfazi wal-mabani (in
contracts, effect is given to intention and meaning and not words and
: forms).*It means that literal terms of contract are considered alongside
the intention behind them. This qa’idah is used also to differentiate
between various types of contracts. For example, the contract for the use
of a thing is called ‘aqd ijarah

(contract of hire) if remuneration is
stipulated in consideration of such a use, and it is a contract of loan, ifno
such remuneration is stipulated.®® So, if two persons conclude 3 contact
ostensibly of a loan but in consideration for which a specific rental is
provided for, the contract would be regarded as 3 contract of hire as its
real meaning indicates, and net 2 contract of loan as the wording of the
contract would suggest 4°
All yaginlayazuly bi~l-sha

({5 {Certainty is not overrule
Essentially, this ga’idah

means whatever is established
oubt. For example,

d by doubt):
with certainty
if a person knew with

4 “nayyan, 2002. pp. 521-524,
As-Sadlan, S.al—Qawa’idal—Fiqgiyyahal-
“Ibid, p. 68.

“Muhammeq M.P.

i As-Sadlan s, al-Q
48 3
Muhmasam, S.Fal

B “ibig

Kubra, pp. 63-66.

» The Glorjous Quran, Cha
awa’id al-Fighiyyahal-ky
safat at-Tashri Fil-1slam,

pter 98 {Suratul Bayyinnah} Verse 5.
bra, pp. 68-69.

Leiden, Brill, Netherlands, 1961, p.161. =
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consequence.’?
% %= ;'.-'-..-".‘ St i "'6”

Fe S FRv - B

in the Quran,

of them follow not but conjecture. Certainly, corij'e&t’if’e"%&’a;,g
no means take the place of truth.> ,ei1 faae

g

Bt | : )
ﬁﬁéf’(PBUH) says: ril

S ny of you was in doubt about his prayer and he did not know
:\'"_"_‘_.how much he had prayed, three or four rak’at, he should cast
. ~ aside his doubt, and base his prayer on what he is sure of (i.e.
~three rak’at).>*

.
¢

QoL At

nm ; This Q:.fidah under study has been supplemented by a number of other
~ subsidiary maxims, such as:

:  Al-aslu baqa’u ma kana ala ma kan (the basic rule is that a thing
A shall remain as it was originally), Al aslu fif ashyah al-lbahah (the
e oy norm in regard to things is that of permissibility), Al-aslubaraaty
al-dhimmah (freedom of liability is a fundamental principle). Al-

aslu idafatu al-hadithi li-agrabi awgatih (the fundamental

| princ.:iple is that any new event shall be regarded as happening at
- thetime nearest to the present).

tbid,

S1AI-Suyuti.J. al-Ashbahwal-Naza'ir, p.51.

sz i M - u. -,
vo?';“:\ﬂ:lg\m Y. SharhSahi Muslim, (Second Edition, Beirut: Dar Ilha at-Taruth, 191#,3

s%hUbaw M a"QaWﬂ” 3 b :
o id al-Kulliyyahwa qf- . et d Edition,
Amman: Dar al-Nafa'is), p.133. Vg of Dawabit ol-FighiyySEERE :
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HE PLACE OF ILORIN EMIRATE IN THE DEVELOPMENT OF NIGERIA 343

AL-ADATU MUHAKKAMAH (CUSTOM CAN BE THE BASIS OF JUDGEMENT)

This i another basic universal qa‘i.dah that has bearing on the topic of
ussion. This ga‘idah means that practice or custom of people can have force of
dlsC‘:SThe maxim affirms the significant position of custom in Islam and Islamic
::va'sqhis maxim is traced to a number of Qur’anic verses and prophetic traditions
25 the basis for sanctioning urf. In Surah al-Mai.dah_, the Qur'an with reference to
the types of expiations accepted when an oath is violated says:

Allah will not punish you for what is unintentional in your oath,
but He will punish you for your deliberate oaths; for its expiation
feed ten poor persons on scale of the average of that with which
you feed your own families or clothe them or manumit a slave...”’

This verse enjoins that ten poor persons should be fed based on customary
or practical manner of how one feeds his family. It approves custom as a basis for
judgment or decision in the case of oath expiation. On the basis of this application,
urf or adah is usually used to determine the legal rule on a particular issue of figh.

This ga’idah operates within the legal theory in multiple respects, among them are
the following.*®

a. On many occasions, urf or adah is the essential criterion of interpreting the

nusus from the Qur'an or the Sunnah. It can qualify the mutlaq (unrestricted)
nass which is not interpreted either in law or linguistically. A good example
here is the maintenance awarded to the divorce women whilst in her iddah
(waiting period).>*For example, commentators of the Qur'an have referred to
custom in determining the precise amount of maintenance that a husband
must provide for his wife. This is the subject of Suraal-Talag (65:7) which
provides that “Let those who possess means pay according to their means.”®°
In this ayah, the Qur'an does not specify the exact amount of maintenance,
which is to be determined by reference to custom. Similarly, in regard to the
maintenance of children, the Qur'an only specifies that, this is the duty of the
father, but leaves the quantum of maintenance to be determined by
reference to custom (bi'l-maruf), Allah says in Surah al-Bagarah, verse 233

———

55 A
Kamali, a Shari

‘h Perspective on AIDS, p. 77.
*Ibid,

57
Muhammed .M.P., The Glorious QuranSuratul al-Maida, Verse 89.

58
Sglsl:‘Uban, M.al-Qawa’id al-Kulliyyahwa al-Dawabit al-Fighiyyah,p.244.
id.

60
Muhammed .M.p., The Glorious Quran Suratul al-Talag Qur'an 65 Verse 7.
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sasond a;ab"::.(:::“d;ﬁt basis for many ahkam, wh;
rf can If be s \ the Qur'an of the Sunnah. According to As
explicit ruling f""’mmmlzed based on urf, and the Companions ypa:
| \darabah Was :“sn Iv.% The Shari'ah has, in principle, accrediteq ap

.net'lced E‘\;"ﬂ groi:ld in the determination of its rules relating to ha
custom as o

 haram®?

- Several other subsidiary maxims aI;a being t:;:;fel::rzf:ﬁthz n;asti'm of g
atu muhakkamah.**Subsidiary Ll ?’:. P ; ‘13 o €d from m
eral principles of Islamic law (Qawa'id al-fiq hoaddloge ) ) fort'he Purpose
| xtending the application of the general gawa’id to cert:.;un or particula

',n:el:::;ic jurisprudence as well as serving as an exception, a cond
‘;mvision within another ga’idah.** Some of these subsidiary maxims a

r fields
ition or a
re:

1. Istimal al-nasi hujatun yajibu al—‘amalu biha (The usa'ge f’f People s a proof
: that must be followed).®® The word istimal in this maxim is synonymous with
adah and the maxim is said to contemplate linguistic usage that concern the
meaning of words.®® Thus, in line with this subsidiary maxim, whenp
interpretation of a particular word or phrase is in issue, preference is given to
linguistic usage.”’Whenever words which have acquired different meanings in
customary usage occur in contracts, oaths and commercial transactions, their
customary meaning will prevail.%® For example, when a person takes an oath
that he will never 'set his foot' on so-and-so's house, what is meant by this
expression in the customary meaning is not entering the house. In this sense,
the person would have broken the oath if he enters the house while never

: 'setting foot', such as by entering the house while mounted something, such
as camel or horse. But if he technically sets his foot in the house without
entering it, he will not be liable to expiation (kaffarah) for breaking his oath.®

*'Al-Shawkanni,

M., Nayl al-Awtar, {Cairo: Matb
“Muhammed

a'at Mustafa al Halabi), 5, p. 365. :
‘M.P., The Glorious Quran Chapt

er 2 verse 233,
©lbid.
:45 As-Sadlan$, al-Qawa’jg al-Fighiyyahal-Kubra p. 223,
Majallat al-Majma* ak-Fighi al-Islami (The Journal of the Islamic Figh Council), Vol.7. -
No.3,1992,
* Kamali M.H. Shari : .
1bid. Shariah Law: An Introduction. p.150. :
** Kamali M.H., pring; : L
i Ples of Islamic Juri i ition {UK; Islamic Texts
Society, 2006}, p 254, urisprudence, Third Edition { ol
“Ibid
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Al-ma’rufu bayna al-tujja
custom among traders

NB to that particylar custom. Thus, it i
Salam (deferred trading).

- Suraal-Talaq (65:7) which provides that ‘Let tho
according to their means.”’® In this ayah,

| 7.
*Majallat al-Majma’ al-Fighi al-isiami (The Journal of the Islamic Figh Council), Vol
No3, 199;

n

“Kamalim.H4_ Shariah Law: An Introduction. p.150.

l N .17' i
al-Majmo’ al-Fighi al-Islami (The Journal of the Islamic Figh Council), Vo
No3, 199,

; ”w M.H. Sharigh Law: An Introduction. p.151.
4

n,1998.p.214
Al-Hariri 1. ol.Qowaid al-Fighiyyah al-Kulliyah, Amman, ?"::J::::h Council), V.
"Mojaljar 0l-Majma’ al-Fighi al-Islami (The Journal of the Is
No3, 199,

¥ 3R
i LR Y
d .M.P., The Glorious Quran Chapter 65 verse 7.
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BhearanT Y v b e g ’3
Lslim scholars have divided ‘adah (custom) into variot
& ﬁrameters among which are: (1) soundness or defectfm
" The first classification is based on V\{h.ether the custom in |
srresponds or contradicts the aims and provisions of the safcred text an,
i proof of Islamic law.*A custom thatﬁoes not contradlcF the dicty
urpose of Islamic law, such custom Is classified as :sound-or val@;ustom.ww‘
ustom that contradict dictate and purpose of Is|:fm|c law is ClaSS-IfIEd as invalid o
' defective custom. Custom is also classified accgrdmg to usage w.huch has to do with
~ how custom is being demonstrated in a particular society. This can be baseq on
verbal usage (‘urf gawli). This consists of the general agreement of the people on
‘the usage and meaning of words deployed for purposes oth.er than their litera]
meanings. As a result of such agreement, the customary meaning tends to become
‘dominant and the original or literal meaning is reduced to the status of an
exception.**The technical usage of terms such as solar, zakat, hajj are typical cases
of custom of verbal usage.2'This instance, custom can either be (a) verbal (qawli)
or (b) actual (fi'li).

Whenever words of this nature, that is, words which have acquired a
different meaning in customary usage, occur in contracts, oaths and commercial
transactions, their customary meaning will prevail. For example, when a person
takes an oath that he will never 'set foot' at so-and-so's house, what is meant by
this expression is the customary meaning of actual entering of the house.® In this
sense, the person will have broken the oath if he enters the house while mounting
a horse. But if he only passes through the road along that house without entering
it, he will not be liable to expiation (kaffarah) for breaking his oath. For this would
not amount to what is customarily meant by 'setting foot in the house.

77bid Chapter 2 verse 232.
8Abdul Ghani H., ‘Condition for a Valid Custom in Islamic Law and Common Law’,
International Journal of Business and Social Sciences, Vol. 3., No 4, February 2012, P:
SIbid '
80 Shafi A. B & Rusni H., Application of Urf in Islamic And Conventional Bank Journa
Arts and Humanities Vol. 2, No 4, 2003. p. 66
81 For instance, Salah as in Qur'an 9 Verse 103, Zakah/ Sadaqoh a
and Hajj as in Qur'an 3 Verse 97.
82Kamali, M. H., Principles of Islamic Jurisprudence, p. 254.
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s in Qur'an 9 Vemﬁ')‘ ;
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of commonly recurrent p |
ple of actual 'urf is the give-and.m,g,e, Mo

cluded without utterances of offer ang a@m“w; alti),
ification of custom is also based 0N scope, This aass;f-' &
th areas of which a particular custom covers, Thys, ¢y — ma':ab‘e‘m
or a specific one. General custom (q/- urf al-‘ammy is o ag

. ne which is pre
rywhere and on which the people agree regardless of the il
| example of this is bay al-ta‘ati to which reference hag

g ed price for ENtry to public bathe
’ malous to the strict r:quifgm' TR

ntity of water) but the people have. :
pecial custom (al-'Urf akkhass) js 5
lity, profession or

trade. By its very

ustom that it should pe accepted by
ed view of the Hanafi school, special
of the nass, although some Hanafi
this type of custom is entirely ignored
ass. Thus, the inference that could be

Islamic law pertaining to the authority
eneral ‘urf,

pted it and it is therefore valid. While 3 s
_custom which is prevalent in a particular loca
re, it is not a requirement of this type of ¢
people everywhere. According to the preferr
- 'urf does not qualify the general provisions
 jurists have held otherwise £ Consequently,

when it is found to be in conflict with the n

drawn from the above is that the rule of the
 of ‘'urf only contemplate the provisions of g

- CONDITIONS FOR VALIDITY OF CUSTOM UNDER ISLAMIC LAW

Custom and usage in Islamic law and other legal systems are assigned
great significance.?® However, no source of law in the world dictates that every
Custom must have the force of law Thus, under Islamic law, for validity and
acceptability of custom as a source of lzw, some rules, regulations and conditions
have been laid down 27 Some of these conditions are:

(1) Custom must represent a common and recurrent phenon?er?on- The
practice of a few individuals or of a limited number of people within a large

# For instance a person who enters a bus of a known route has customanl‘z er:)t:tr: into 2
contract with the bus driver, who in turn agrees by driving the bus along the [aw‘ e
* Abdul Ghani H., ‘Condition for a Valid Custom in Islamic Law and Cot:n “::02012: p. 308.
International Journal of Business and Social Sciences, Vol. 3., No 4 Feal :;;nl:' Jouratlaba
® Shafi A. B & Rusni H., Application of Urf in Islamic And Convention
Arts and Humanities Vol. 2, No 4, 2003. p. 66 ; on Law’,s
 Abdul Ghan? H., ‘Condition for a Valid Custom in Islamic Law and Comm

Wy
: 4, February 2012, p. 3
International Journal of Business and Social Sciences, Vol. 3., No :

ibid

L
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1a A1

orporated in the Majallah ke

“effect is only given to custom wigy isop
For example, when a person buys a house o, "Ry
! bn to what is to be includ?d in either of thege t’aﬁ’Sa,

oely determined by custom, if th‘us. s not otherwise SPecifiey
‘,s of the agreement.** More specifically, one woy|qg need tq %

ommon practice among estate agents or car dealers. reSDECtive;
custom could be established as su.ch, or t.here are d_‘SP*_!rate .
arious sorts, no custom could be said to exist and no Judicial grq
~ be based on it.*°

of the ¢4, o
ich it applies. If it is observed only in some cases byt ot in othey
" Lot authoritative. Similarly, if there are two distinct customary prace

n one and the same matter, the one which is dominan
~ If, for example, a sale is concluded in a city where two o
ey commonly accepted and the contract in question does not specify aﬁ‘[“f
gt the one which is the more or most dominant and common will be deem”edf,'
to apply.® |
Custom must also be in existence at the time a tra
In contracts and commercial transactions, effect is
which are prevalent at the time the transaction is
~ customs of subsequent origin.’ This condition is
~ the interpretation of documents, which are to be
of the custom that prevailed at the time they were
S rhle” of custom which is prevalent at the tim
attempted will not be relevant

tis to be uphelg.
Fthree currenga,

i

nsaction is concludeg.
given only to Customg

concluded, ang not to
Particularly relevant tq
understood in the light
written. Consequently,
e the interpretation is
if it only became Prevalent after the
tis generally assumed that documents
require clarification can ol
e time they were written.

clear stipulation of an agreement- The
agreements prevail over custom, and

which are not self-evident and
concepts that were common at th
(3) Custom must not contravene the
general rule is that contractual

Y convey

#Kamali, M. H., Princip
89 ‘

les of Islamic Jurisprudence, pE25
nal of Business and Soci

al Science, Center for Promoting Ideas, USA,
- 4 {Special Issue — February, 20 s

12}. pp. 313-314. pise
“Ibid. |
91 L S

Kamah_, M. H., Principles of Islamic Jurisprudence, p. 25
2Ibid 1 '
SIbid
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it /ill normally be dete

f@v;e,xa.mple the prevailing custom in |
OY8IES LIS Ll i e e AT to th A o
ower (mahr) in marriage requires the payment Ofgone-tt?atl?:t‘ih i

t the

conclusion of the contract and the remainder at ks b
i > ate, bu

nother example: the costs of formal registration in the sal e

roperty are customarily payable by the purchaser. But if atl? of real

stipulation in the contract that specifically requires the vendOret"e t:s a

~ those costs, then the custom will be of no account and the purch o Fa
" not be required to pay the costs of registration %7 AehdE
Lastly, custom must not violate the nass, that is, the definitive principle
of Islamic law- The opposition of custom to nass may either be absolt':te
or partial. If it is the former, there is no doubt that custom must be set
aside. Examples of such conflicts are encountered in the Bedouin practice
of disinheriting the female heirs, or the practice of usury (riba) and wine-
drinking. The fact that these are widely practiced is of no consequence, as

_in each case, there is a prohibitory nass, or a command which always takes
priority, and no concession or allowance is made for the practice in
question. But if the conflict between custom and text is not absolute in
that, the custom opposes only certain aspects of the text, then custom is
allowed to act as a limiting factor on the text. The contract of istisna’, that
is, the order for the manufacture of goods at an agreed price, may serve
as an example here. According to a Hadith, 'the Prophet prohibited the
sale of non-existing objects but he permitted salam (i.e., advance sale in
which the price is determined but delivery postponed)'.*®

This Hadith is general in that it applies to all varieties of sale in which the
_ object of sale is not present at the time of contract. Salam was exceptn.or)?“y
~ permitted as it was deemed to be of benefit to the people. The general prohibition

HIbid
_;, % Shafi A. B & Rusni H., Application of Urf in Islamic And Conventional Ban
- Arts and Humanities Vol. 2, No 4, 2003. p. 66
*Ibid
ibig
* Muhammad I., al-Jami * al-Sahih, Third Edition,

k Journal of

(Beirut: Dar ibn Kathir, 1987), hadith 44
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1 has £ Lo ‘that has been gFar'rte
cUNHIORtBEconEessIoN tHatas =
groU:;a similar case. Consequently, the custom con
RHBIE S erate as a limiting factor on the'tea‘(ttfal ruling of the 4
%l_lj‘-lq"vi;ggh‘t; ‘;ﬂ alified by the custom concerning istisna.
e Hadi

Szl eral text is qualified by custom is yy
nother gxamplecetvznggeéstg(i‘akﬂ) for another in respect of conclygj,
n is appointed tcf : as sale or marriage. The agent's power to concluge he
ul cggtra‘ct sui limited by the terms of his appointment, is nevertheless
wa_l.thou.gh 'nc\’,alent custom.” In the matter of sale, for €xample, the
'?é' bxlh\ihﬁ:z represents the fair market price would be upheld, and the
'e::: OI:‘rtlﬁe locality would be accepted in exchange.
e oV

~ Owo Laada literally means Customary Fee. The term is used i
. icularly in ram market) to mean commission, usually a token, de
2 i buyer and which he (the buyer) pays to the collector of the fee
" or “Mai gida” before the ram which he had already bought could b
o o 10 him.2°0wo Laada, apart from being a source of income to the ¢
: serves as security to the buyers who may prefer to take delivery
~ as the Mai gida sees it as a duty to watch over the ram until it is claimed by the

 owner. 1 Thus, it is the belief of some of the traders (mostly buyers) in the ram

~market that Owo Laada is only payable when the collector of it, actually

 participated in the bargaining process.’ Another

n the market
manded from
called “Bagle”
e handed over
ollectors, it alsg
of his ram later,

the rams attractive to the Prospective buyers. Al

~ make him to be recognized as 3 strong and imp
in the ram market,

the aforesaid duties of Maigida
ortant figure to be reckoned with

*ShafiA. B & Rusni H., Application of Urfin Islamic A

Arts and Humanities vol. 2, No 4, 2003. p. 63

~"®An Oral Account Obtained from Babga Baal
- Oke-Ose Ram ang Cow Market llorin

% An Oral Account Obtained from
~ Ram Market
T

e who is an Owo Laada Collector (Bdafe) at

Mallam Abdullateef Aboki who is a Ram Seller at Ipata

d from Ram By

yers at Oke-Ose Market (Specifically from
Hamza A)
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)| markets existed in llorin long before the estap
er for its scanty population then, the éstablishrﬁen

onement of Abd al- Salam as the first Emir of jjo;
ux of settlers from all direction to llorin.1%4 This led to estah
ional markets and subsequent tremendous growth in the écci
rin Emirate.’®® : ‘econ
he volume of trade continues to grow, so the markets in llor
06 This naturally encourage a good number of migrants to Il
ce. Gambari,*® the area named after the Hausa settlers \
le qent and centre of commercial activities. Thus, Hausa traders from the
) of River Niger first stopped in the area (Gambari) before embarking on ad{,
usiness deal. While stopping at Gambari, each of the traders had an indigenous
t called Mai gida (the host).'® The appointment of Mai gida became ne :

1@95 ‘ cd . cessary
he Hausa traders had no relations in llorin and for safety they needed to be in

ar_[ of an indigene for the safety of their lives and properties.’® It was the
J‘ sponsibility of the Mai gida to help in marketing the goods of his guest to
prospective customers.*' For his role, he (Mai gida) was entitled to another
percentage of commission from the buyer’s end.'™* This arrangement was the

same with Yoruba on the part of the Yoruba; they referred to their local host as

sy
in grew
orin. For
, became 2 major

130moiya Y. S. The location of Economic Potentials in Nigeria: An Exploit of llorin in the
20™ Century (International Journal of Humanities and Social Science Invention, Vol. 2.
Issues 1 January 2013 ISSN 2319-7714), p.35.42
W4ibig
19 Sa’ad H. “The Dynamic of Political in a Multicultural Society: The Case Study of llorin
~ during 19™ and 20" Centuries” (PhD Thesis, Department of History, Faculty of Arts,
ahmadu Bello University, Zaria 2015) p. 160
%bjg
*’Gambari, is an area in llorin which was originally occupied by the Hausa people or
~ settler from the Northern part of Nigeria.
"Sa'ad H. “The Dynamic of Political in a Multicultural Society: The Case Study of llorin
during 19 and 20™ Centuries” (PhD Thesis, Department of History, Faculty of Arts,
aml;madu Bello University, Zaria 2015) p. 160 3
_Ann 0. H., The Economic History of llorin in The Nineteeth and Twentieth Centuries:
The rise and fall of a middlemen society. Thesis submitted for the award of Degree of
Joctor of Phylosophy, Centre of West African Studies, University of Birmingham, Nov.,
PP.37-41. ’

Y

i
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ne professional
actually encourages more i oruba mi
o the Mai gida or Baale busmg‘s_s,; as it was then called. T
3 "'1-t’ s could be said to be the basis for the trade custom
usmess g'oin ram and cow markets nowadays. This is beca, 4
eing pract,c;a or Baale business and custom of Owo Laada) see
l;esfin,gz;rgnle in almost all ramifications except with little variati
to be : ation:
el zfaftglcfe historical antecedent, the factors that confer on the ‘Baa
. m;':»o.m t,hlsf'tl': to the commission are premised on three points which a }
ai to t_?e ene'curitv of goods and commercial intermediary. Firstly, ‘Mg gida
‘E'f?fe 5-,'-erv"::’zxpected to provide welfare service to the traders in term of
%%Eomq;fodv:fign, feeding among other without collecting an}/ ;harges from the
traders. Likewise, it was also expected that the good:s (rams) o t‘ e-traders should
be secured by the ‘Mai gida or Baale’. In thg same vein, these mai gidas and baales
ensured that there was smooth commercial transact:o_n between the buyers and
sellers as intermediaries. These are forms of s?r\.nce that _normal!y attract
remuneration. Therefore, they were paid the commission for their contrib
the success of the business.

ution to

THE CUSTOM OF OWOLAADA AMONG RAM TRADERS

What is today known as payment of owo laada among the ram traders in
llorin Metropolis could be traced to this Ma

business which llorin people profited from in
current trend in custom of Owolaada among the ram sellers in llorin metropolis
nowadays differs from what the practice was in the olden days. Probably, this is
due to the increase in the social economic development of llorin or passage of
time.

i gida/Baale form of middlemen
the 1Sth century. However, the
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th bu\lge‘l?(,?};“‘/ s BB e A4 YElw PO A e ‘
3 A 3 i . 5 el | « =t Pe- 0 P
|y, the custom of collection of Owo Laada used to be known in 3

ets in llorin. But nowadays, the trade custom of Owo Laada is po
wmarkets in llorin. ' is po

s e a4y DRSO NEECS WL i 49
,\t';,'!u‘,“)ﬁ’.:— H . i

5 In order to examine the relevance and acceptability of the custom of Owo
& Laada in the light of the Islamic legal maxims, a case study was carried out in llorin
~ ram markets. To get useful information for the study, interviews were conducted

in the ram markets. Although 32 participants were initially selected as population

of study, 20 participants were eventually interviewed. This decision became

necessary when it was discovered that nothing new was added to the information
already collected. Out of the 20 participants interviewed, 15 (75% of the
population of study), constituting the majority were of the view that the custom
of Owo loada is @ well-known practice in llorin ram markets and that nothing is
wrong with how the custom is being practiced in the market. They gave reason
that, apart from the fact that the custom had been in existence since time
immemorial, all the regular traders in the ram markets are familiar with it. One of
the participants in this category went further to add that Allah Has made a clear
distinction between what is permissible (halal) and what is forbidden (haram) and
therefore concluded that in Islam, trade is permitted in as much as it does not
contain usury (ribah) or uncertainty (gha rar) in it.

However, the remaining 5 participants (25% of the population of study),
which constitute the minority held a contrary view. Aithough they subscribed to
the fact that the trade custom of Owo Laadan is 2 weli-known custom in ram
markets. They however showed their dissatisfaction with manner at which the
custom is being practiced nowadays. One of the current trends which these
participants dislike is the nonchalant attitude of the collectors. They explained
that nowadays, collector of Owo Laada usually stand at a corner watching the
buyers and sellers to conclude the contract and thereafter show up for collection
?f the due. This practice according to them is one of the sharp practices
incorporated in the custom of Owo Laada against traditional practice of the
custom that the collectors are expected to partake in the bargaining process
before they can be entitled to Owo Laada. Besides, they used to make secret profit

Scan with Fast Scan


https://play.google.com/store/apps/details?id=camscanner.documentscanner.pdfreader
https://play.google.com/store/apps/details?id=camscanner.documentscanner.pdfreader

11 AL I A Kk
J Vil

o i) T AOTIRliE S R SRS OB
by e o0 iy s e
o eslotstnnd s and other aboe harpprac
f the objectives 02: 2 ;Z:ment of Owo Laada is a specific cust
i From the.foregplnla,eﬂopo"s. Though, the practice used to be app
' the _ng;rader§ tlonn lication is only felt nowadays in ram markets. Also, i

everal market but its applic hat deals with ways or manners of doing things. To
 a custom of actual p.ractICf ttha custom as to its soundness or otherwise, it js
“know the Classmfatlon £ jmons for the validity of custom. From the study of
; necessary 10 cof:SIder t:‘: eCSO"it is agreed among them that the custom of Owo

ﬁhe 'P'a_ft.‘c'Pa"tS :ei‘::;wn ;;mong the ram traders. This means that the custom s
£ co;l:cr):cnrrent phenomenon. Itis also observed from the responses that
-iat‘cigr::‘::isting custom among the ram traders up to the moment of this study.
Although the interviews have not revealed any case of diesg s ot agreem‘er?t
that excludes the payment of Owo laada in the ram deallng,. but where t.her.e s
express agreement between the traders that Owo La‘ada- will not be paid, it is
believed that the payment will not be forced. The examination of the custom does
" 'not reveal any violation of Islamic law principles save for the current injected
practices. This is because the custom is being done in manner that a person, who
has rendered service, requests payment for the service he has rendered. Such

payment is approved by the Hadith of the Prophet (SAW) thus:

Abdullah ibn Umar reported: The Messenger of Allah, peace and

% blessings be upon him, said, “Pay the worker his wages before his
.~ sweat has dried.”'??

' "Another important point is that the persons that render Mai gida/_BaaIe
. service will be feeding and sustaining themselves from their handiwork. This is
hat !’rophet (SAW) prescribed in his saying. ;

Anas ibn Malik reported: A man from the Ansar came to the
Prophet, peace and blessings be upon him, and begged from him.
’Th'e F:'ro'phet said, “Have you nothing in your house?” The man

; 'Séllf, Yes, a piece of cloth, a part of which we wear and a partof
~W 'Sh We spread on the ground, and a wooden bow! from which

2Sunan 1bn Majah 2443
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er more thatt one coln?" Someone sald ,.' will B e
coins.” He sold them for two coins and the Prophet said ugi
with one of them and give it to your family. Buy an axe a ;
it to me.” The man brought it to him. The Prophet fixe ¢
e on it with his own hands and he said, “Go gather fir eras

nd sell it, and do not let me see you for a fortnight.” The man |
went away and gathered firewood and sold it. When he had
earned ten coins, he came and bought a garment and food. The
~ prophet said, “This is better for you than for begging to come as a
plemish on your face on the Day of Resurrection. Begging is only
appropriate for three people: one in grinding poverty, one in
~ serious debt, and one who must pay a difficult compensatnon."ual S

other hadith,

Abu Huraira reported: The Prophet, peace and blessings be upon
him, said, “The recitation of scripture was made easy for David. He
would order that his mount be saddled, and he would finish his

recitation before they were saddled. He would never eat but from
the work of his own hands.”**

: What will be lingering in the mind of legal person is that there is no offer
that orders the service of the person. Historically, one of the intentional reasons
for appointing the Maigida or Baale was to ensure free flow of commercial
transaction. According to Islamic legal maxim of Al-umuru bi-magasidiha,
particularly the subsidiary legal maxim of al-ibratu fil-‘uqudi lil-maqasidi wal-
ma‘anila lil-alfazi wal-mabani. in any commercial dealing where the similar service
is rendered in that society or market, it will be presumed that either the person
has been customarily appointed or the traders has impliedly accepted the person's

offer to act as Mai gida or Baale. This is because that is the historical intention
behind the initial practice.

On bhasis of the above, it will be save to hold that the custom of payment
~0f Owo Laada is valid and sound. Therefore, the payment is halal. But, it will be
Necessary to state that any person that will claim the payment must truly render
the service of Mai gida or Baale. The practice of standing by to watch the

=%
; “Sunan Abu Dawud, Book 3, Number 1637
hh'h al-Bukhari 3235

- Scan with Fast Scan


https://play.google.com/store/apps/details?id=camscanner.documentscanner.pdfreader
https://play.google.com/store/apps/details?id=camscanner.documentscanner.pdfreader

aid; ‘O owner of the food, what is this?’ The man said,
1aged by rain, O Messenger of Allah' He (SAW) said v
u not put the rain damaged food on top so that people coy|,

it! Whoever cheats us is not of us.11¢

i WIS

Inany dealing that involves az-zulm, such transaction is defectiv
on the above authorities. Likewise, the application of Owo Laada of
ces itself will be defective if it involves az-zulm. But in any other cases, wﬁeﬁ

> custom is practice and deviod of az-zulm, the dealing and the custom of Oyg
ada will be valid. As such, it will be considered as a basis of Islamic Ie‘galtdec'isi@h %
( 'j.udgment in line with the Islamic legal maxim of al-Adatul Muhakkamah,
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- CONCLUSION

The custom of Owo Laada is an a
llorin Metropolis, this practice metamor
gida/Baale for the smooth running of
‘traders. Over times, the practice is more
“Horin Metropolis with certain modificatio
'Owo Laada is now being seen as co

“contributed to the success of the dea
“custom allows unjust dealing like secret
TS Slamic law gives room for the
- light of its legal maxim of al-Adatul Muh
“any custom on a pretext of injustice. A
originally contradict Islamic legal princi
Will not only affect the validity of the
 affect the whole of the dealing.

B " "lt'could be drawn from the foregoing,
"‘w_o laada as being practiced in ram mar

uity is common and popular among tr

ge long practice among the traders in
phosed from the appointment of Mgj
commercial transactions between the
noticeable among the traders of rams in
ns to the initial practice. The payment of
mmission for an intermediary who has
ling. However, the current trend of the
profit and exploitation the buyer.
legislation to be based on custom in the
akkamah. But Islamic law will not sanction
s much as custom of Owo Laada does not
ples, any unjust act alongside the practice
custom as basis for law making, it will also

N

that the trade custom of collection
kets apart from being of historttfa|
aders in ram market within llorin.
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