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. Pirectors are val 1o the existence of companies In fact
thev are The conl of the company as they are responghle

for the dav o day anning of the company Campane
sre fundamental o the  cconomic  and  gveral
development of any socicly as gt g

through  the
metrumentality of the limited company that dreams 1ed
ideas are put to life. A consequence of the existence and
recognition of companics by the law is that they are
ngh& and dutics bearing entitics hence the Cxpccg.\l\\“‘\
that they should behave in acceptable standards within
the socicly. As a result of the central role that directors
play in company affairs, it is argued that dircctors arc
often central 1o a company’s culpability.  Yet, the legal
position 1s that a company is a person on its own who
should bear responsibility for its actions irrespective of
the natural persons in it. However, the reality of the
operations of companics suggests that directors arc often
culpable in companies’ criminality. The aim of this
article 15 to analysc the role and position of dircctors in
companics’ criminality vis visa with the existing legal
framework. This article finds that directors are often
culpable in companies’ criminality thus; director’s
accessoral liability has become imperative. It tfinds
further that the existing legal framework in Nigena can
accommodate such only to an extent. [t argues that
prosecuting directors as gccessonces o corporate crimaes
wll better enhance  regulation as there s greata
molvation (o ensure a culture of compliance. [t therefore
recommends  prosecutorial  activisi and - alsosome
lepislative reforms in respect of regulatory offences
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ocicty which is cxpgc\lcd to behave in aceeptable ways and
o 10925 of the l;m‘d. I'hus, whun.thc company do
e existing laws, it ean be held tiable both civill
However, there had been chafllcngc:;
cpimes essentially because of the

subject to
cs acts which violate
y and criminally, ¢

15 (o holding companices liable for
ol inherent technicality of the criminal
law’ and the fact that the eriminal law evolved with the

b ‘ | natural person
in mind. The question then is should the |

| S sh aw close its eyes to the
crimes commitied by companies in spite of the glaring incidence of

corporate crimes. Also, should a company which cnjoys the bencfits

of pcmonhood and more not be subjected to the liabilitics arising as a
result? Would it not amount to a double standard to only enjoy the
rights and escape the liabilities?® Should the law then close its eyes to
acts of companies vrhich clearly violate the criminal law and allow
companies go scot free? It seems that a safe way of solving this
challenge was through the concept of lifting the veil whereby when a
wrong is committed by a company, the law removes the veil of
incorporation and hold natural persons behind the company
criminally responsible. Yet, lifting the veil does not absolutely solve
the challenge of corporate criminality. It seems to support the myth
that the company cannot be held criminally liable in its own name and
as a result defeating the whole essence of corporate personality.

However, reforms in different jurisdictions both legislative and
through judicial activism has shown that the company can be brought
within the ambit of the criminal in spite of the requirements of acrus
reus and mens rea. For example, in the United Kingdom, the
Corporate Manslaughter and Corporate Homicide Act'” recognisgs
that a company can be prosecuted for manslaughter. Also, in Nigeria,
the Companies and Allied Matters Act recognises that a company can
be civilly and criminally liable.!" In IGP v. 1\/1af1di11‘¢zs_ and
Karaberries & Anor,'* a company was convicted with his oth‘cml of
stcaling.  Although, as statcd, therc arc still challenges with th:c
criminal liability of companics especially with respect to Mens rea. it

————

:§ccli0|1 65 CAMA

1.6 | . ca. These
€ eriminal law is based on (he twin requirements of actus reus and mens e
mqmrumcnls are foundational to criminal liability. d the advent of technology. It
Seems corporale crimes increased with development and the @ ) mever go away
;nn be suggested that corporate crimes are a global reality which ma) '
Ul which can, definitely be reduced. Jomon on the Nigerian and
M. - Akanbj “Perspectives on the Legacy of Salomon Vé S?\)O\;\\(”“ (2012) p.23
“ ” . 5 ot » . -
n Udyslan Company Laws" Legal Network Serics, | Ul\l A(cx 2007
M gon cOrPOrate Manslaughter and Corporate L
12 SEC section 65

(1958) W R N.LR
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COMPANICS,
Yo Whoas o divector?

Diectors are persons who control and ””"'“5"‘”"“- Mairy o o
company.'t CAMA provides m .‘\'(“(,‘ll'l)ll 24 that directors are ,7¢(,;,}f;;;
July appointed by the company to direct and manage the busings, of
lh\‘.mmh;m,\'. Directors are central to the activities of 5 Comipany w
they are responsible for ranning the affairs of a company. They Qéilmt
o Biduciary relanonship with the company and must act wigh Uit
pood faith, They are often referred to as trustecs and SOMetimesy g
agents of the company. The truth s that they can be classified 34 bath
n':nslccs and agents as the case maybe. According to Jessel M g in
Forest of Dean Coal Mining Company"*:

“Directors have sometimes been called trustees, or commersia
trustees, and sometimes they have been called managing partners. [t
does not matter what you call them so long as you understand what
their true position is, which is that they are really commercial men
managing a trading concern for the benefit of themselves and all other
sharcholders in it.”

While directors may not be trustees absolutely, they can be regarded
as trustees to the extent that they are trustees of the company’s
monies and properties and they have a duty to act with utmost gond
faith.' Also, directors have some similarities with trustees as both
hold and control another person’s property; they both also exercise
such powers with discretion and carries risk too.

However, this should not be mistaken as being trustees for indviduat
sharcholders. In Howards Smith Lid v. Ampol Petroleum Led.' Loed
Wilberforce held:

“.directors within their management powers, may take deciswons
agaimst the wishes of the majority of shareholders, and indeed that the
majority of sharcholders cannot control them in the excrcise of these
powers while they remain in office.”

They can also be regarded as apents of the company because the
company can be vicariously liable for their actions done in the cousse

e e e e e e

Chre Abanb) KLO 7 The Lepal Framework for Corporate Liability tor Homicide: The

Expenence i Higeria and the United Kingdom™ {H1UM Law Jowrnal, Volume 22,
Humber 1 (2014) pp. 1 16-136

‘j'.: e Olufusuye v, Falored (1993) | NWLR, (072
SOTH) 10 )y 450 Y

“Cee Ohewy v Mipliore ( 1979) NSCC 210 a1 263
YOIy A 82 it i/
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il g business s they ordinarily incur no personal
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';h ;o"}l\i\‘ Hhstance. I'hey can also be reparded ag agents because
| in 1 of the company within the scope of their authority
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lrn“"“('(: Amave v ,IREQ ‘Im’. thu.Supxum Court gave an
;‘-,-‘,.’.'!/' of the status ol company directors when it held per
o aon ~ .

.\"‘“I(l. AR _lb‘; that:

e ind, it would be wrong to hold that because the
R l;;i’ of & managmg director and a company was bascd on
“,“uom | was ipsO facto, a matter of master and scrvant for which

‘«oﬂ‘r‘“"‘_,‘] High Court has no jurisdiction. A managing dircctor docs
(he chc:‘[o pe director simply because he is managing the company.
pot ceas® better View is, perhaps that directors of a company are
And thﬁa ents and fiduciaries of the company.™”

(rustee ’bnﬁttcd that directors stand in a special position within a

it - g .
“,:pany and is therefore able to influence the activities of a
co

.ompany- .
;0 l:)uties of Dircctors

Dircctors as stated are persons duly appoinled to dircct and manage
the affairs of the company. Sugh :appomtment can be by subscribing
to the memorandum of association of the company, by ordinary
resolution of the members at a general meeting, by naming them in
the article of association and by the board of directors in the event of
a casual vacancy.'” In the same vein, directors as managers and
directors owe some duties to the company. These duties are ordinarily
spelt out in the memorandum and article of association of the
company. Howecver, aside the specific duties, there arc gencral
statutory duties stated in the Companies and Allied Matters Act. The
most important duty of directors and upon which all other duties are
founded is the fiduciary duty. This means director must act with
utmost good faith with the company.?” This is because with growth, it
becomes practically impossible for investors or sharcholders who are
the owners of the company to convene physically to manage the day
to day affairs of the company. Hence, it became nccessary to hand
over the affairs of the company to a trusted few who would discharge
the duty with absolute honesty. Section 279 (1) aptly captures this
9Uty. It states:
llf; (ll;::tor of a company stands in a fiduciary rclalilonship towards
cEpdn pany and shall‘obseljve‘the utmost good faith towards the
any m any transaction with it or on its behalf.”

IR
Iq(Sl 990) 4 NWLR (pt. 145) 422 SC
2"Sccllens 247-249 CAMA

CAstra Industries Nioeri Ltd v. Nigeri vJor ' =
(IWSMNWLR sy 5(7;,(, td v. Nigerian Bank for Commerce & Industry
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- if he accepts such gift or benefit, e is i
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it or that the benefit was accepted n gogd faith. Section W
n C = Sl . = . . . <8¢
from les that a director must discharge his duties with care ang skil
vides that < v oo . 3K
JRADIS exercise reasonable care 1s actionable both 4 negligan.
Failure to exercis i Ll di . . 2enes
d breach of duty.”® Thus, all the directors’ dygies show ,
ar < , . ; R , )
responsibility to act in good faith and with the best Interest of .

account for

company at heart. . -
4. Company’s Crime and Director’s Culpability

There have been various attempts at defining what COnstityy
company or corporate crimes. This is because there aye challenges
adapting the definitions of crimes to a company because of i
artificial nature.” Corporate crimes have been defined gs tllegal aeyy
omissions or commissions by corporate organisations themselves x
social or legal entities or by officials or employees of the corportics
acting in accordance with the operative goals, procedures or norms
the organization with the intent to benefit the organization.™ It b

698 A. 2d959 (Del.Cl, 1996)

3 e ndgdid ‘ -
Per Chancellor William T, Allen, although the court held further that it could

Hmpose halfllity unless the director aeted i bad faith,
See the English cuse of Guinness v, Sandery (1990) 1 ALL ER 652, secalse
g’i-”nmw v. Adebuny ( 1997) 12 NWLR
ys o€ BECON 287 CAMA
'l Section 287 (4) CAMA
n&umn 282 (2) CAMA

VO, Akanbj & : o
. 8 J & l) A An 008 (s Y % 5 TN qalives
) TS 14k 08 ate Or o lmpeta
Cmnmulmmu Corp A Comorate Criminal Linbility: by

. o " . / / \’
52(”4)!’-!8‘) fite Wrongy University of Horin Law Jowrnal, UL,
“C.Reagong
CO”CCms" C

ol
Ql.oq

“'Crimc Against the
me LQ, Vol 34 no

eticl

-~ 3 . Cor )
Environment: Some Theoretical and I' minalt®

V1, (1993). See R, Kramer “Corporate ¢
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also been defined as the

or its employces
punished by the Taw,2 It g

ant in (Igﬁl\ing corporate crimes is that
‘ a violation of the law must be acts or
omissions that are clearly (hat of

omiss ‘ the company as opposed to
mdividual members of the company; and the company is the truly
blameworthy party. Also, the re

ality of corporate crime is that the
crimes occur mostly as

a result of a systemic breakdown within the
company hence the company

as “the system” is the truly
blameworthy onc.

Having cstablished the role of directors
companies and the very nature of corporate ¢
that in most if not all instances, when
dircctors would have actual or constry
manages and directs the affairs of a
position to ensure that the company acts in a legally acceptable way
and that there is no breakdown of the existing system. According to
Lord Denning in Bolton (Engineering) Co. Lid. V. Graham and
Sons: 30

conduct of g corporation
acting on behalt ol a corporation whicl ig

submitted that what is import
the act or omission whicl ig

in the management of
rimes, it is safe to assert
a company commits a crime,
ctive knowledge. The director
company and therefore in a

“A company may in many ways be likened to a human body. It has a
brain and nerve centre which controls what it does. It also has hands
which hold the tools and act in accordance with directions from the
centre. Some of the people in the company are mere servants and
agents who arc nothing more than hands to the work and cannot be
said to represent the mind or will. Others are directors and managers
who represent the directing mind and will of the company, and
control what it does...”

This dictum was followed by the Court of Appeal in the case of
Nigerian Bank for Commerce and Industry v. Integrated Gas (Nig.)
Ltd:!

“it. must be rcalised that although a company is a scparatc. lc?gal
person, it can do nothing for itself nor think for itself sincc_ itis a
fiction and does not exist in the physical world ...the directors,
managers, the general managers or the managing directors, r.cprescn‘t‘
the directing mind and will of the company and control what it does...
Thus, control which the director cxercises over the company’s acts Is
key to suggesting that a director will almost always be culpable in
company’s criminality.

The Development of an Idea™ in E Holchestedler ed. Corporate as Criminals, (Sage
Publications), 1984

?John Braithwailc Corporate Crime in the Pharmaceutical Industrv, ( Routledge and
Kegan, UK 1984) 6
> (1957)1Q.B 159

(1999) BNWLR, pt.613 at 129
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Another justification for imposing linbility on directory thy ; 4
absence of personal liability, it is casier for director(y) c.‘;pcci'l;ll
wmall one man companies o hide under the COrporyte 0o
commit oftences as scen in the case of Salomon, ¥ .
directors usually have wide diseretionary powers iy Man
attairs of a company™ and personal liability will serve 4 motjy, the
W cosure compliance with the law thereby making ¢ Izlwvah“n
etlective, More
It must be stated that director’s liability can be in fory, of ber
hability or accessorial liability. Personal liability of directorg ; S0y
entrenched in most  jurisdictions.  For example,

e

'S wel|
il . . f o M the Uy
Kingdom, specific statutes place personal liability on 4 directoy Fed
example, section 37 of the Health and Safety at Work Ac '19(”
provides that when a health and safety offence is committeq with ;4
consent of a director, secretary or manager, such a person as ey e
the corporate body will be liable.* Similarly, in (e cage OfSlandaa-;
Chartered Bank v. Pakistan National Shipping Corp (Noj JLI '
held that even if the company would be liable for deceit done by the
director, he too will be personally liable for his own fraud.36

In Nigeria, personal liability of directors is rccognised. Tpa
Companies and Allied Matters Act has a number of provisions
imposing liability on directors. For example, section 277(4) makes 3
director liable for failure to disclose his interest in g contract being
proposed to the company and liable on conviction to a fine. Section
38 (2) recognises that a director can be liable when a company makes

Wag

a political donation contrary to the provisions of the Act. Also, all |

directors who knowingly are a party to the payment of divided in
contravention of the Act will be personally liable.’” Similarly, the
Asscts Management Corporation of Nigeria Act®® in its section 49, 0

“Here, Salomon effectively formed a one man company using his wife and clnldm:ﬂ:
stooges to fulfill the requirement of the then company legislation. He (\\\’l.lL‘d mor;‘ll\?
20,001 shares with his wife and children 1 share each. The company ran mlO‘P“’MZ‘; ;
and its assets were only enough to discharge the debentures which he lumsvcll \h;\c il
nothing was left for the unsecured creditors. Although, the court of uppcai}d{l}\;u o
court held that the company was a sham, the House of Lords however hﬂcl‘ liﬂ‘l‘“‘“‘
company was validly formed and that Salomon as a debenture holder was ¢

from the company cven though he was the majority sharcholder. ‘
“H. A.J Ford, Principles of Compuny Law 3" Edition, (Bullcnvorl‘hh'
361. See also section 63(5) of the Companies and Allied Matters /\Ll‘ ability for cartel
M Also section 9 of the Enterprise Act 2002 also recognizes personi I

offences.

3(2003) 1AC 959,

*Also, in R v. Robert Millar (Contractors) Ltd (1970) 2 Q.B.
managing director were charged under the Road Traftic Act.
Section 386, see also section 506

2010

\

1082
Australid 19

Ly and
233, the company
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wd © l*‘::ll‘mn,h loans. In the case ot Onakoya v, l",v};.”f‘\;l.]‘!'y Wl
;““.‘.WH‘\“’ .lcl'\"“‘“ ‘s,\\»;ml‘\nh ‘lh-\n‘l\‘wu.\' prosccuted an convicted for
o \t‘ e provisions ol the Fatled Banks (Recovery of Debis) andd
“l }\\;\l|‘l~“‘liﬁ“‘5 ||\‘|lm'\l\'sll)cc|‘cc No 18 of 1994 as amended, |y
nan<t eoms that Nigeria, in the absence of specific legislati '

ho‘"“\f‘“,"\msmml liabilitics on dircctors, (he company wil| si'il'l P::";qr
‘.\3‘\051 ~ L 40 ) ¢

MLVl 19 (2010

a director

bl \ceessorial li:\l\_ilily on lhg 9(hcr hand implics making the

1‘.'?:(0; Jiable as an accessory rﬂlr l?lﬂ{"_g l!w corporation to commit

o ence. TI\ICIC'.-O“‘:- accessorial hability is based on the culpability

x 3 ation itself.

of the e | lceislations in Nigeria I ot

The main criminal Icg s e i g‘ (:1 ﬂrc_tlc Criminal and Penal

Codes and both recognise tmd 4]|CIC arc ifferent classc's of offenders.

gection 7 of the Criminal Code™'provides four categories of principal

offenders as follows: ‘

2) A person who actually acts or omits to do an act which constitute
an offence

b) A person who acts or omits to do an act which enables another
person to commit an offence.

c) A person who aids another to commit an offence

d) A person who counsels or procures another to commit an offence

The interpretation section of the Code defines a person to include

corporations of all kinds. Thus, a director’s role in respect of

company’s culpability can be accommodated under (b) and (d). This

is not excusing director’s personal liability which can be

accommodated under any of the sub heads especially (a) and (c).

In addition, a director may also be an accessory after the fact. Section

10 describes an accessory after the fact as a person who assists

another who to his knowledge is guilty of an offence in order to

escape punishment. This situation can be when dircctor(s) aids or

alters company’s records in order to hide company crime(s).

[I} the same vein, the Penal Code recognises that there may be

ifferent categories of accused person®?; and it similarly defines a

’

Person to include a company or association or body of person whether

1)
(2‘(2002) I N.W.LR (p1.729) 595. Sec also F.D.B Financial Services v. ddesoza
D028 N.W.LR 668

P Wb . 248
al 223%‘;'41-0‘" J.C.A as he then was in Adeniji v. State(1992)4 N.W.LR (ph 234y 245
4
. C'ap C3R, L.FN 2004

OCC gecti . .

cﬁmmis:'“on 82 which provides that where several persons arc t_:_ngﬂng ‘n‘n (hf r

nrrcnm on of a criminal act, cach person may be guilty of a different oftence ©
Y means of that Act.
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In addtion, u“\ available ("Cl‘("”kiCN will  mican that only Iy
plameworthy “I”‘CC‘(“IS are subject (o liability since 2 dircctor t/lnl l-" /
cstablish that it had done all he could wil necessarily escape “'“;”_("vlh
5, Conclusion and lh".cmnnwmlnliuns -y
"l'hc idea of prosecuting directors s company's
cpiminality is an 1.(1(::\ whose time has come. This is in vicew of tyhc
central role l!ml (hrc.c.lors Pluy in company affairs. Ag managers and
conll\‘“Cf's of lhc.n.ﬂmrs of the company, there is a high probability of
dircctors 'culpu.lnhly as accessorics Lo company's criminality. Also,
the high discretionary powers that they cnjoy mean that they arc in a
position to Pnﬂucncc corporate behaviour. Without liability, it is
casier for directors to l_ude under the corporate cloak to commit
offences. In fact, there might be no motivation to promotc a corporate
culture of compliance. Thus, the fear of personal liability will ensure
better corporatc behaviour and ultimately better regulation. As noted
in this article, directors’ liability can be personal and accessorial.
While personal liability of directors is well entrenched in the
Companies and Allicd Matters Act, same cannot be said of liability as
accessories to corporate criminality. This is also what obtains in a
number of regulatory legislation. Thus, there is the need for some
legislative amendments to include directors’ accessorial liability as
corporate offences are sometimes violations of rcgulations. For
example, the Companies and Allied Matters Act be amended to
include accessorial liability. |
On the other hand, the main criminal legislations viz Penal and
Criminal Code can accommodate the idea of directors’ liability as
accessories to corporate criminality. Thus, it is recommended that
there should be some form of prosccutorial activism whereby
prosecutors charge directors as accessorics to corporate offenders n
appropriate circumstances. Clearly, there is nothing stopping such
Prosecution going by the wordings of both the Penal and Criminal
Codecs.
With respect (o legislative amendments, the approach of the Ncw
South Wales Act on occupational health and safety can be a guide.
There is no danger of punishing an innocent director as defe-nces‘o.l
duc diligence and not being in a position to influence action will ay ail
an innocent director. Thus, only truly blameworthy .dx.rcctors will bul
liable, This will serve as motivation for better supervision and contro
ﬂ"('l ultimately makes regulation casicr. '
hl&f Will go a long way to cnhance regulation
Molivation to engure a culture of compliance.
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