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JUSTICE AND EQUALITY AS FUNDAMINT o dune 201
Ahmad Hussein Folorunsho”
Abstract

As it is in the Western parlance, human rights in Istam is all ¢ ~

long lasting concept. In the light of the above, this lml)erl- Io(}/: ncompassing and
of justice and equality as fundamental human rights under Is'Ia:nIi’c,";) e ;:Ollcept
concepls are examined with relevant affirmative evidence f;'or;: t/ze‘anzr' fw twol
Sunnah. Attention is given 1o other issues under the two concepts sftlclha’;;
administration of justice, family relationship and gender equalit}; as they»
connote fundamental human rights in Islan. Reference is also made to relevant
international instruments on human rights vis-a-vis their correspondence with
the Islamic position on the issues under discussion. The paper concludes by
explaining the purpose of Islam’s insistence on justice and equality in all human

affairs for the purpose of creating a peaceful co-existence among human beings

without discrimination of any kind.
Keywords: Justice, Equality, Rights, Islam

Introduction \
If right is defined as
ethics; or something that is due to

or moral principle”, human rights i
i If justice mean

: : 2
and preserving human dignity”. of
what is due to him without hindrance, fear of a e
connotes the practice of possessing the same right, pr ’

' . spartment O
UA‘hmad Hussein Folorunso is a Lecturer it the Depart
niversity of Ilorin, Ilorin, Nigeria
‘amasl. ! ' ) . 2949- - "_ul-
mel. alhamaweeys @gmail.com. Mobile: 4—23480969‘6 | Pocket edition) st P
M‘Clilrner AB.,(ed) Black's Law Detionary(secon
2 \}“nesmu; West publishing C0.2001 p.031

“that which is proper under law, morality or
a person by just claim, legal guarantee
n Islam basically aims at protecting
s giving evzry perficz;l
and € ua

. imlclllunity’

f [slamic Law,
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Justice and Equality as Fundamental Rights in Islam

and liable to the same dutics i}ll(l ohligutions"3 t!lCl.l some i‘stc,uc§ under the
cohccpts of justice and equality sElch agadnnxslgt;on ;ijustlce, fami]y
relationship and gender equality “,”“ detinitely 1ave places g
fundamental rights in Islam. T!wsc issues are essential in order 4
maintain a peaceful society, lh'is is more sO b.ccause, Islam as a religjop
gives emphasis not only to individual affairs but also to communa
" affairs. It is against this backdrop that the concept of human rights in
Islam introduces a duty-based human right idea, though it does not deny
the right-based human rights idea.* s
In the same vein, if justice is synonymous to equality”, the likely
question then is, ‘s inequality injustice?” The above are some posers to
be addressed in this paper; herein, concepts of justice and equality shall
be succinctly discussed, affirmative evidence in respect of the two
concepts from Qur’an and Sunna will be outlined. Selected issues such as
administration of justice, family relationship and gender equality shall be
given attention as they constitute fundamental rights in Islam. Although
there are many other issues under the above mentioned concepts, our
discussion is restricted to these three issues due to the limited scope of
this paper, as the selected issues are related to individual and public
rights. |
In addition to this, relevant articles from international human
rights instruments such as the United Nations Declarations on Human
Rights (UNDHR), Universal Islamic Declaration of Human Rights
(UIDHR) and Convention on the Elimination of all Forms of
Discriminations Against Women (CEDAW) shall be examined with a
view to ascertain their compliance and areas of convergence and
dlverg_ence with the Islamic position on the issues under examination.
The aim of this work is to evaluate the position of Islam on the itemised

4 Francis J. Ludes. (ed)et al. Co
publishing co. 1965 vol.30.p.752

44 ;

Ha,i}i‘(?“galh(“hy.” A Aziz, “Islamic concept of Human Rights” in Abdul Ghafur

and Islami Pm Magng Sein (ed.) Human Rights Law: International, Malaysia
I¢ ¥erspectives (Malaysia: Sweet & Maxwell Asia, 2012) at 321

5 .
Dand van W k ed)’R; : : . .
Legal Ordel') JUtang C(O. %) Ifs%hts and ConStltuuonahsm(The o SOUth Afrlcan

rpus Juris Secundum.st paul, Minnesota: west
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jssues with a view to seeing the ext
o e il s '
f:liich involves theore(zi%};l z::spted in this work and or cop
of materials used include angarch method and ¢ Ols doctring| apggnal
chapters in book, articles in 2rcedn0t~limited to;azglev.e this, somaccez
available on the internet. ademic journal andnsct)ltt}::;()n, books,

Iesources

Justice and Equality: '
Justice 9 y: A Conceptual Framework
Justice ordinarily mea : ;
o or more peogis: W?th faﬁi:;?rlirtlgisr distribution of things amon
stability and peace in every socie’ty, A ,au ‘:’heel that drives towardi
Eleasona}ble' expectation of every human tfeiigtrteg;n];e:t li1$ naturally a
s o it contines s o m o i
concept in some eli) e 2 Pf’«rson. Justice is believed to be a m)c/)rz?l
i« it rsach th peopie’s VIEW, to behave unjustly is wrong because that
by rezc' the term of falf agreement. Brian Barry in his theory
as impzlzia ljiltlstlce.gs 1r:npart1a11ty, he maintained that the basis of justice
y resides in our common humanity and that, it is a concept

which appeals to the reason of each person.6

Equality
: Eq}lality simply means the practice of
the same rights, privilege, {mmunity and been §

same duties and obligations. According t0 Aristotle:
alike should be

Equality in morals means those things that ar
1 should be treat.ed

treated alike, while things that arc unali uld be t
unalike in proportion to their unlikeness! Equallty.fdnd justice

condition of possessing
ubjected or liable to the

( —

i ” olitan J

InI:'hchael Freeman, ""Universalism, particularism 27 C?Z‘(‘)‘;‘; Gh: Asheat®

Pugfflat-ional Justice, edited by Tony Coates: Burll
ishing Company,2002), p.73-74.
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Justice and Equality as F undamental Rights in Islam

: just i e equal, to be unjust ig '
are syronymous: to be just is to be eq just is to be

une jual

However, Dennis in his opinign said the Aristotcliar} Proposition i (o
provide guide as to whic.h 'thmgs are equal, or which persons are Cqual
for the purpose of determining equality and equal treatment; furtherrope,
the claim that equals shall be treated equall)f does not def}ne who equals
are.t Equality in essence is an admirable trait for.any soclety to possess,
it is a way by which all may be treated equally w1thout. discrimination of
any kind either racial, colour, language, age or sex. IF 1s noteworthy that
as lofty a goal as it is, it is a very difficult goal to achieve. Moving closer
to what equality means, the following questions are necessary: what is
equal? Equal in what way? Does equality require an even distribution of
all the nation’s resources so that every citizen has exactly the same
amount of everything? Does distribution based on race, age, gender
constitute arbitrariness or inequality?’etc. It is worth of note that equality
is not alien to Islam and Shariah, it is known as musawah and it is the
distinguishing feature of the Islamic governance.

Justice and Equality in Islam |

The concepts of justice and equality in Islam are comprehensive
but not ambiguous and controversial as in the western perspective. In
Islam, Justice otherwise called ‘adl ordinarily connotes fairness,
impartiality, even-handedness, honesty and integrity. It has been defined
as the appropriate placement of things to where they belong; equal

De.nnis Davis ,“Equality and Equal Protection” In Rights and
Constitutionali:  the new South African Legal Order, edited by Dawid van
Wyk, (Kenwyi uta & Co Ltd,1994) pp. 197.

2 ibid

Maryann Zihala, Right, Liberties & The Rul iversity Press of

America(R) Inc., 2008,) 75, ee: gfaawy (Elnluersicy Bes

Wer....s
Haniff Ahamat, “T}ie Right toE ' e e v aF
S : quality and Non- » in Abdul

Ghafur Hamid @ Khin Maung Sein y on-Discrimination” 1

; (ed.) Human Rights Law: International,
Malaysia and i : ; BN Sty SHE X4
s ysia and Islamic Perspectives (Malaysia: Sweet & Maxwell Asia. 2012)
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 ming evenness and equivalence of hum
] rule in Islam that is, human pe;
e under Islam there are excent . ©qual in Creation;
: -5 are unavoidably present among human |
.<ern perception upon \vl.lich the present agitatiop, for absol ;

- premised. in Islam there 1s no and cannot be absolut i S
qure and activities are properly studied. Although, ¢
\“b -0 be synonymous, 1n Islam not too identical as j
Lhieved in some circumstances through inequality.'2

Affirmative Evidence
Justice and equality are two Islamic fundamental concepts which
have their gene-is traceable to the Qur’an, Sunna and the exemplary
sadership practices of the Sahabah (the companions of the Prophet). For
insance Allah mentioned that justice is one of the purposes of sending
i messengers and as an essential mission to be propagated by them on
garth. He says:
' Certainly we sent Our Messengers with clear signs and
sent down with them the Book and the measure in order

AT
to establish justice...

In Suratun Nahl, Allah expects strict adherence to justice by all manhnd
by using the words of command «“Amr” where He says: _—
S surely GOD commands justice, the dom}%eofolr:bids
deeds and generosity to near of kin, ar(;d e s ol
indecency, abomination and tyranny He adm
that you may remember

T e in Islam, (Malaysid:
Mohd Hashim Kamali. Freedom, Equality and Just®

g'II(t;-I;miah & the Islamic Foundation, 1999), 140.
n 1

4 Qur’an 57:25.
Quran 16:90.
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Justice and Lquality as Fundamental Rights in Iglqm

The use of the word Ya'muru (clonnpzlflflfl.u,") in ll.lis VEISe s g gy,

indication of command, thus mal_ung ._|u:»f|"u, an f)l)lngulory act iy l“l;,‘,':

and since the message of Qur’an 18 u_n-lvcx.sal in nature, if“, human beino.

are under the duty to be just. In uc!dluon to t!us, a specific compmyg i

the believers to be just is found in ‘Sl;cratu'.l Mfu(lll/l where {\llah says: :
O you, who believe, be upright k".. (md', bearers of witnegg
with justice, and do not let detestation of a pcoplc move you
1o be unfair, be equitable, that is closer o picty, and fear
GOD, surely GOD is well aware of all that you do."”

One of the most relevant textual authorities for the proper understandin,
of the establishment of human equality in Islam is contained in Surqyy

Hujuraat where Allah says:
O mankind, surely, We have created you from a male and a
female, and made you tribes and nations, that you may
know each other. Surely the noblest of you in the eyes of
God is the most pious among you.'(’

The above verse made the general rule in the sense that, human beings
are equal, as we are all from one and the same source. It provides the
exception that although we are equally created and as such equal in the
sight of Allah, the only thing that basically differentiates us is the level
of our piety and submissiveness to the commandment of Allah. The
supreme law giver is just and He maintained equality among His servan!
by promising that anyone, be it male or female who observes some
itemised acts or maintain certain recommended virtues or a particular
degree of piety shall be awarded the same reward,'’As earlier mentioned
that equality is not absolute in Islam, there are natural differences if
22{3?; b:;ggiv lrrr11 ;sgnsfrc;f tal/iﬂts and skills, ancllsthesc? are unquestionit:r;
ity in wealth pod T oo IE 1 1o s moiet
nowledge are natural exceptions; the

:Z Qur’an 5:8.
o Qur’an 49:13.
Qur’an 33:35

18 ’
Qur’an 39:9, 61:66, 46:19 and 99.7-8
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jifferences will notbinterfere With the idsals of -1 June 291,
can be better =4S Ol justi -

ost €ases served tice, and iyerin. -

m Vhen thege dif Justice in

doed.”®
acknowleagec: .
As a p.rlmary source of ¥slamic law, there 4
the Holy Prophet that.estabhshed justice and ¢ numerous Sy,
rted to have said in a hadith Qudsi: “quality. The Prophet
O my se.rvant! I'have forbidden injustice op m
forbade it to you. So avoid being unjust to one iif)ltfhang"also
cr.

of
was 1epo

o Islam, if Allah commands an act, it beco :

%orbids an act, i.t be.comes a sin. In view ofl‘ntizoggiittzrzdzr}d \l:/hen He
he act of injustice 18 sinful in the sight of Allah. As it is an lesttafi)rﬁfzre,
fact that, punishment awaits any person who commits a sinful alCSt e;d
disobeys the commandment of Allah, so, great reward is definitely th;
omise for those who abide by Allah’s commandment. Apart from the
worldly reward for anyone who acquires the virtue of been just, the Holy

het was reported to have expressed the heavenly reward specially
ng the special class of people for whom

de by Allah (S.W.) on the day of

Prop
meant for such person amo

' special provision shall be ma

accountability as follows: |
There are seven categories Of people whom Allah will

shelter under His shadow on the Day when th.ere 2will be no
shadow except His, The just leader (imam ‘adil)...

The Holy Prophet enjoined and practiced ?ql_‘al_ o E what can as
non-Muslims in accordance with the Quranic mJ’unctlon& n what
well be said to mean the interpretation of Qur'an
Proph id:

phet was reported to have sal nd you are al Jescendants

O people! Your creator is one,
of the same ancestor. There 18 10

\\ e

19 ;
0 IMOhfl Hashim Opcit p 69 ;
2 M‘“)ﬂ_Zu Mishkat, Vol. II, hadith 2325- " 4itn 537 -

Uslim, Mukhtasar Sahil Muslim. p- 47, e

, 113
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stice and Equality as Fundamental Rights in Islam

nor the black over the red except on the
2

Ju

over a non Arab
basis of righteous conduct.

doctrines of equality established by Islam is the Uniqy
d for freedom of slaves and declaring them as equa Witﬁ
e not believed to have soul spirited by God, but Is|am;,
h as one, the only God and the sole creator of both the
er, indicates the fact that slaves are normal humgp,
-political and economic factors of the society thy
nic doctrines through the spiritual emphasis
made it clear that a master is no better creature than his slave, all being
members of human race by virtue of creation and their souls, they are
equal; and above all, all human beings are slaves to the supreme God, the
creator of their souls.”® Every member of human race is considered as a
spiritual entity, keeping master and slave on the same footing in the
Islamic perspective and that was the reason why Islam invites both
master and slave to spiritual salvation without any class difference or
hatred. Equality in Islam can as well be further proved by the fact that
many close associates of the Prophet (S.A.W) were of slave origin who
embraced Islam due to the discovery of their spiritual identity and
faculties as not different from their master’s. Many masters also acceded
to the Islamic doctrines of slave freedom and released not on
compulsion, but to express their commitment to Islamic faith which
opened their reasoning faculties to the oneness of Allah.
Examples can be found through history in the attitude of the
Holy I?rophet. (S.A.W) who was given some slaves as gift immediately
ff*ftef 1;15 marriage with Sayyida Khadija (R.A). The Prophet did not only
\:/ZZ ;otlalr:wbl:it glsc; dlstrlbgted some properties to them; a gesture which
sher A fheiry tlle Musllms.havmg realised the equality status betwee"
slaves. For instance, Zaid bn Usama and Bilal Were

4mong the
approach adopte
others. Slaves Wer
declaration of Alla
slave and the mast
beings; it is the sOCi0
made them slaves. Qura

22

Extract from the prophet’s f . o
‘ ; phet’s farewell pilgrima . ‘Abd Rabblh’al'
qud al-Farul,II,357;Mahmassani,Arkan,%). 266gc FERmDNIHb 5

R
Maimul Ahs
a , ; : .
n Khan, Himan Rights in the Muslim World, F wndamentalisi
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ynt i
Ntually became
S€ to the S

examples of freed slaves who ¢ye No.1 June 2014

el
typi pyophet (S.A.W). Both of them rq

the , ) | S€ ascan:
of Muslim Army, Zaid married 3 tatus of $SOciateg

of the V= : | White Arqp MMmande
§ while Bilal added to his own status the post of first Mls((ll)l'hca“e d Zuen:rs

¢

¢ and Equality as Fundamental Rights.
Justice is not only prominent as :
hilosophy of law 1; bu:)?lso. equallc.ad.in importance as the

5 regular feature of public life as it is readily understooq
.15t like some other concepts such as ‘being and truth’ e,
context of its negation, ‘Injustice’. It is also a fundamen’ta
which can be ascribed to consciousness, rationality and
for example, the suffering cause of flood, windstorm or el
stampede is not an injustice, but failure to relieve such sufferincrei:p\l;xl]m
can be thought to be an injustice; the presence of conscious p:rpose ?;
therefore a condition in the discourse of justice.*Justice in Islam is
considered sacred having regards to various textual authorities on the
concept, since it is a fundamental factor for the maintenance of natural
.nd social order in an ideal society. This is why the Qur’an emphasises
the relevance of the concept of justice. For example Allah says:

O vou who believe, stand out firmly for God, as witness to fair

dealings, and let not the hatred of others of swerve you to

wrong and depart from justice. Be just, that is next to piety;

anc[) 6fear God, for God is well acquainted with all that you

do.” :

Justic

Cept in the
law itself, 1 i

by eVCl‘ybody,
specially in the
I moral concept
a moral sense:

. . . " . e
Itis in no doubt one of the essential missions for which Prophets Wet
sent2’ . ‘butions of Islam to the
;™ hence, it is one of the greatest contributlo i iohts
Preservation of human dignity, welfare, contentment and it 5

‘ 25 ld 219. . ﬂ“d editlon’ (Tﬂy10r&
Mark Tebbit, Philosophy of Law An [ntroductiol, = .

- I‘OUP,V 2(‘,_ 5 .
) )s 6 25, 4:58.59, aﬂd

- nan g 3s a0 6:15, 57:
- Qurgy 57:25’,See also Qur’an 6:15, 57:

42:15
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Justice and Equality as F undamental Rights in Isigp,

protection genera“Y‘,It 1S in@eed e ai.m of all "P‘.“’f‘“ rights
staterment is true, justice then 1s a collective re_sponsxblllty of the
individuals, since it is the greatest expc?ctatlon of every huma
Justice in Islam could therefore be classified among others as;
social political, economi , and legal justice. A}lah the most High i just
in everything He does, Al-adil(just and :equ1tablc? are no doubt p
attributes, and man will then be spiritually just by stnvi2r91g Lo attain g high
spiritual status before his creator through his ‘ibadah.™ Political leager,
would be consid-red just only when the interest of the state is paramoun;
and overrides their personal interest, while an individual appointed a; ,
judge is expected to be just in the administration of justice among the
people. Justice can then be said to mean natural right. According to
Maryann Zihala, rights are been described as government granted.
government guaranteed such as; due process and equal protection under
the law.” Justice in Islam therefore is an essential instrument for the
procurement and maintenance of peace and tranquillity in the society.
From the Islamic perspective, administration of justice is seen in a
different and unique way. Justice is fard kifayah upon the whole
community, while it is fard ‘ain on individual members of the
community, depending on the surrounding circumstances.*!

Equality is said to be synonymous to justice, it connotes
maintaining the position of equilibrium. The question is equality of
what? Why equality? Human beings are ordinarily created equally with

some natural endowments as exceptions to this general rule. Lukas
observes as follows: '

We respect and honour those who are descendants of
noble fathers while not respecting and honouring those

If thi
tate ang

n bEing‘
Spiritual,

B Shamrahayu A. Aziz, “Basic Human
@ Khin Maung

Islamic Perspecti
23 Qur’an 33:35

Maryann Zihala, Ri
fl;merica, Inc., 2005), 4
~ See M.A. Ambali,
Tamaza Publishing

. Rights in Islam” in Abdul Ghafur Hamid
Sein (ed.) Human Rights Law: International, Malaysia and
ves (Malaysia: Sweet & Maxwell Asia, 2012) at 367

ghts, Liberties & The Rule of Law, (University Press of

“The Practice of Family Law in Nigeria” (Zaria, Nigeria:
Company Limited, 2003) at 85
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who are not from a noble hOuse‘ In dos No.] June 2014
to each other as dg Barbarians, for botng SO, We relate
created_ equally in all respects Y Nature, e -
Barbarian or Hellenes. This emero'eswhether we be
stop to consider those things that b NClearly once we
need. All will acquire them in the qum ature all peqp|e
those things are concerned we ﬂ;e 3_\f\’ay and where
from the Barbarians nor from Hellep ierent neithe
and every one of us breathes e We all, each

noses., and we eat by using our hands 3 mouth and

[slam attached importance to equality as another drivi
societal stability. Although there is no absolute equalit rlvtllilg force for
<reating us in gender ‘male and female’ is to serve diffz;ente e
creation, @ man is hard in nature while a woman is consicll):rrfg stes ﬁf
fragile. this is the first natural difference which could be the oﬁ e;
exception to equality.” Mankind therefore have duties and rights towarrsd
one another with a common focus of fair and considerate treatment to
everyone. The tone of Qur’an on justice and equality could then be
ranslated to mean, according people their rights without discrimination
of race, sex, colour or language and preventing oppressive behaviours
-nd violence. Islam as well treats everybody equal in terms of human
value except with distinction in respect of individual's effort in his
service to the community. Islam does not see a hardworking person as
equal to a lazy person in term of remuneration; neither does it treats .good
and evil doers equal in terms of reward and punishment. Allah says in the
glorious Qur’an, Al-an’am

To all are degrees (or ranks) accordi

Lord is not unmindful of anything that they do”

ng to their deeds: for Your

. ‘ . are strong
ights in Islam; these SAW)

lustice and : tal T
nd equality are fundamen * built by the prophet

Plllars upon which the Islamic state Wa
\

2L Justice; edited
b Ukas H, Mayer, 'Cosmopolitan Community »

in Interlmrional

+f Tony Coates,(Ashgate Publishing Limited, 2002), 90
3 Qur'an 4:1.
Qur’an 6: 132
119
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L
are numerous instances of jyst
and the Sahabah. There just ang s

o g - A.W.) such as: alts
lified by the Prophet (S.A : - equality p.p
reatments exS7 tration of justice; for instance, where theyh “lorg

1 the adminis : rophe
[l;elia\\:/ )mwas reported to have remarked in a case f)f theft tha{)h;:‘
f?a'yy.ida.h Fatimah (R.A) stole the value of Nisab, he will cut he, ha’nd'

administration and sharing/distribution of state resources among .
citizen, vide the establishment of Baetul-Maal (.p.ubllc treasury) Where
Zakat were paid to; teaching and admonition on duties g
responsibilities of individuals toward his creator, family members,
neighbours and kinsmen, were factors that gave people of the Isam;,
community confidence, security and sense of belonging.

In the light of the above therefore, if justice and equality 4
established as fundamental rights in Islam, the following issues falling
under the two concepts shall be examined in order to determine their
relevance as fundamental rights in Islam.

Administration of Justice

Since the objective and purpose of Shariah (magqasid al-shar’iah)
generally is the promotion of human welfare and prevention of harm
(maslaha), administration of justice is an area where the Islamic legal
system and Islam as a culture have excelled in the protection of human
rights generally and particularly in the area of equality before the law and
access to justice. The Islamic judiciary was established upon the
,g“l{langg from the Qur'an. It is a mechanism put in place to preserve
J'ﬁz?ce. In ther to attain justice and equality in the administration of
gasséritei,al(le)?ucac:::syid()f (tireatmept and equality of opportunity are to be
M beationale beh‘iar?zi tﬁ?Pgmally when it comes to distributive Jusn;e;
everybody and g levelleiis llS tg create a non-dlscrinﬁnfitlng avepugasci’c
rights. Islam has given o uilaymg gFOl.md for the exercise of thelrl o
in the area of Spiritugl/rGIPRPOrtunlty and equal treatment to all, aiip
otherwise called jhggr E igious obsefvance and acts .Of WO

at likewise the inter-human relationship "

\

22 See Qura’n 4:59
See Qura’n 57: g
QUIn 5725, Qur'an 4:105, Qup+qn 42:15 and Quran 6:115

i
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i
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Affairs generally rf:ferred to as mu’amalgy (tr . '

dat, all are required to observe the fiye pmansactlons). In the
e without any segregation or preferentialafoﬁf-?am- in the
sa 4 of gender, race, co.l.our or language starting from SSI eration op
gro ar which is Hajj and no discriminat hahada up to

il ion .

1e Jast P! _ g as to their .

:Lis respCCt-37/ Equal treatm.er.nt is z.lccorded to everyone in oth;:Ward in

o life especially 1n the administration of criminal justice. The Pro;?icts%
: et o

Lah (5.A-W) formed the state of Madinah around the year 622 CE3 -
The formation Was the b.a51s for the. 1ssuance of the Madinah Ch;m.er
otherwise called thfa Sahifah of Madinah (the Madinah Constitution).”
The state and Madinah Charter, .under which rights and duties of eve;'y
citizen were spelt out, for .the main purpose of doing justice, giving equal
rreatment, equal opport.umty and freedom to all in the state including the
rights of the Non-Muslims and the Jews residing within the Islamic state.
This was the first system of civic rule introduced by the Holy Prophet to
e Arabian Peninsula which was described as follows:

The state of Madinah was marked by high moral standard. It

was the standard-bearer of Muslim behaviour and model for

the implementation of human rights under Muslim religious

state authorities. The Muslim statehood established by the

Prophet in Madinah was the symbolic representation of the

Islamic civilisation and Muslim brotherhood.” X

~

Administration of justice in Islam has a viable structure and it isstraight
forward since the time of the Prophet. The Prophet (SAW) was a multi-

: ,

. Quran 33:35 -
Se¢ Maimul Ahsan Khan “Human Rights in the Muslim World: o
“damentalism, Constitutionalism and International Politics” (Dorham, NOT

gaml'i(lila: Carolina Academic Press, 2003) at 146 v-state Of
', 149. The Madinah Charter is the constitution of the city

adinah ang (b and norm Of
nd the firs i tution. It was the gr
e state t ever world written constitut ¢ creates structure of the

,g°Vernme?1':e 0 its binding effects on the people. It ¢ of individuals and
f and stipulates rights, duties and responsibilitics f the socio-

' the o . c 1 hy
Pliticy covernment. It is hence regarded as the.k}%ﬁa%lil::;o .

n :
big, 167 €Conomic system of the Muslim state O
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Justice ant ! ‘

, der: he was not only a political and rqligiou§ leader, bu
functional leaders stered the law among the people impartia]|y 4 By LU
judge who adn;l?lm in the peninsula, there was the need 4
expansion Of-l-tsai1 commander and judges to various parts of (
go"f"mors’ ml.é inﬁependent of other functionaries and have au.ltonomou'
the judges ?Ve;]ar e their duties while other functionaries were subj CCmS
pow(;,r tO.SSiSSCdiCtigon of the judges-42 Both the civil and Crimin;”
:txcc)ijutd]iiagion systems were 4lsaid down b)’f Ulle Pl'Opllfalt, and Procedury)
rules and principles as well.” Examples of ‘t 1S Werc the appointmen¢ of
Mu’adh bn Jabal and the famous rule of ijtihad formed there from * the

the
Ppoiy
1€ lang

)

establishment of a special departrr}gnt known as wilgyah al-mazaliy,
conferred with special jurisdiction.” The administration of justice in
Islam as laid down by the Prophet, was built upon by the Kulafaq (his
successors) and it was tremendously improved upon particularly during
the reign of ‘Umar bn Al-khattab with particular reference to land mark
development occasioned by his famous letter written to the then judge of

Basrah, Abu Musa Al-ashari.* This is the platform upon which
administration of justice is built in Islam. ,

Sahih Muslim”, (Beirut: Dar al fikr, 2003/1424),
_0. Also see Anwar Ahmad Qadri, “Justice in
Kistan: SH Muhammad Ashraf, 1980) at 3
. » “Mechanism for ProtectionKillll]d
; 8Nt in Islam” in Abdul Ghafup Hamid @ in
ﬁ?:negc t§em (ed.) Human Rights Law: International, Malaysia and Islamic
5 See AlmaTalaysia; Sweet & Maxwell Agiy 2012) at 371
1960/1380) ¢ 77 Muhammaq, “Alahkam al-sultaniyyah”, (Dar al-fikr
MU

Ibid., at 67
46 See Qadir, no, 34, at 10

ee Zmawardi,

153aw in Nigeria” (Zaria. Nicc. ¢ 850 M.A. Ambali, “The Practice of Fa;“)"]yt
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be ore the de '
like the western doctrine of immunity frop, le

. 1ed in MOSt modern constitutions where it becg

(, a calibre of people are excluded from le .
d;fom their political status and other reasonf.angrrociiZ?mgs’ |
rang‘ggn qlloted the Attorney-General of the United State as follo a'nce, -4
Akan it is not upon any peculiar sanctity belonging to him as an "
individual, as it is the case with one who has royal blood i his
veins; but it is on account of the office that he holds that say
the President of the United State is above the process of any
court or jurisdiction of any court to bring him to account as

8al proceedings
mes the commep

bty
.z*, Eq”a Un

President...

1 a similar mode, a category of people hgve constitutional immunity
'\ nder the Nigerian Constitution. The constitution specifically under the
. ocirine of immunity protects the Presideng, Vice President, Governor
and Deputy Governor from legal proceedings of any kind while in
office.”’ ,
In Islam there is no sacred cow, the ruler and the ruled, the rich
and the poor, the male and female, the king and the set:vant are subject of
" ihe same law, appear in the same court and are subjected to the same
. punishment and relief. On theft, Allah did not separate woman from man

for the punishment where He says: .
As to the thief; Male or female cut off his or her hands: A

retribution for their deed and punishmc;?t from Allah, and
Allah is exalted in power, full of wisdom.

ha relateq instance, equal punishment is prescribed for man a‘nd woman
- "¢ase of Zing (fornication) where Allah says in Suratun Nuur:

e blic of Nigeria:
=y ei\JadeSOIa 0. Akande, “The Constitution of the Federal R;gu 1
L ey tions” (Lagos Nigeria: MJI Publishers, 2000) 2 &
:!. 4 See Séisfssippi v Johnson 71 (1867 U.S. 475, 484) l chublic of Nigeria,
b Doy a;zﬁdigia) of the Constitution .of the Federa
; Ur’an 5: 18 a ‘
I
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Justice and Equali

- and the man guilty of fornication, flog them wjyy,
a
1

ity as Fundamental Rights in Islqy,

The womatl €
a hundred strips:
e fact that Islam emphasizes that criminal responsip
esponsibility ancgzno one shall be made liape for (i
d by another, ; the F:opgleft (St-l;‘\-‘l’v) Manifeg,
e inciple of justice and equality betore the law in the
g?htll?;te(livltzl:lflfz)ﬂr?; Iivomeﬂl who committed theft and became liablcaig
corporal punishment. Prominent members of the noble cl'an Of'QUracsh
who were interested in the case then sent Osamah bn Zaid to Intercedp
before the Prophet on her behalf. The PropheF was said to haye
admonished them to the effect that act of injustice premised on
preferential treatment, immunity for the noble ones before the law cap
cause destruction as it has caused it for the previous generation, then
concluded that if his beloved daughter, Sayyida Fatimah, stole and it
attracts corporal punishment, he will cut her hand.” The Sahabal
followed this practice afterward, during the period of the first Khalipha,
Abubakar (R.A), Umar Bn Khattab (R.A) despite his religious and
political status, he appeared before Khalipha Abubakar in a case of
custody of a child where judgement was given against him but in favour
of his onetime wife from the Ansar, >
In a similar development, Umar as Khalipha was reported (0
have ordered an Egyptian to take vengeance from the son of ‘Amr bin al-
‘[}(s)’ ‘%h‘iﬁegnog??or of Egypt and he further said this to the governor:
free of their motilezl SUES tartl.t 0 enslave the peop 'le, thOL.lgh they were bo;]n
Islamic judicial sysltemql;a ity l.)efore. the law Is a unique feature of tbff
brought to court in both th L Inception as ’Mushm ’ipaders. COUlq 1:
the independence of juc‘;ilr,pm’a_te and official capacities; this confirms
ciary in Islam and its autonomy in the

e ——

In addition to lity
is of individual r

offence committe

See Shamrahayu A. Aziz ¢ .
. - AZ1Z ] o .
Malaysia” (Malaysia: Maik 'I‘Sesrlzlgs on Enforcement of Islamic Criminal Law !

See Muslim, no, 34, o uRia, 2011) at 15
* Ambali M_A. , 1adith no. 1688/4301, a¢ R4

The Practice 19 g ) .
Tarmaza Publishing Company { t/c‘i/l,lg(l)l(,)’é )F(élgé[y Law in Nigeria, ( Nigeri:
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afartih »

' of justice. Other instances are (he dispute thay
o purchnsed by [Khalipha ‘Umar whe perso 1{at arose ag »
[ s and (he case Witk mlj’ud;.v,’f:d impartially, an CVCr‘nr\‘;/lll][}’glppcared
ol . l"""'")”“” by llut‘ l«:lmlnphn. Also, during (he re; vnIC fr‘cm-th
e V" }ii ha, in the ease of his war pown, judgement was B Al{ as
y Kha™l ( evidence as the leader of the Ummah 'l‘hcgé\(l)cr:p?g?m“

i amant

o want 0 -
5 ownership of the

[ V'““”l
e
v'l {

oo Jew, was impressed and confessed ‘Alj?
il consequently embraced Islam.” Umar bn Khauab (R A
his reipn a8 the second Khalipha of the Prophet was said to héw)
. corporal punishment on his own son in a case of Zina. ’
Under the lslmpic (Zrin.]irml Justice, in other to see that justice is
done 10 all without ‘?y l)l'c.l'll(llcc, ~“.] —— PRalLy recognised rights of
person suth as: ;'(lghl, to fair hearing, right to defence, right of

an ecused s 56 :
|1|(‘-\”|”Pli”” of innocence,”™ right to counsel and similar other rights

Juring interrogation/ investigation,

|1)\\'”

:('(l

jamily Relationship
Family is a small unit of the community; it comprises of husband

wife or wives in polygamy and children. In a family set up, Islam made
e rights of individual member explicit, justice is done by imposing
duties on partics to the relationship by Allah through nature, and husband
and wife should ordinarily consider themselves as two complementary
beings in the discharge of their duties and responsibilities. For instance,
the principle of Islamic law makes the husband the provider, the
miintainer and the head of the family. Whereby he is duty bound to
mke available for the family: feeding, clothing, shelter and other
. Tequired necessities of life for the maintenance of the family. While
* bl placed the woman in an honourable position for the purpose of the

| b .\1 . vy . o 1 ¢
_ logical responsibility of procreation, child upbringing and duty of
Sﬁg
‘ nee Qud o
56.' ‘ ', no, 34 .
See 4at23 7 verse 15

2Ce Sha

¢ dmrah. ‘ "
" ur"!:rzdzlgmyu’ n0. 33 at 93 where the author referred to Qur 7 é
Sl Clim: verse 59 as the basis for the presumption of innocenc
E inal justice.

in the
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protecting the interest and properties of her husband in his Presence g

; ’ s: .
: bsence. Qur'an says:
in his a Men are maintainers of women as Allah has made some tq

excel others and as they spend out of their eralth (on.women),
So the good women are obedient, guarding the unseen gag

" Allah has guarded. And (as to) those on whose pa.rt you fear
desertion, admonish them, and leave them alone in bed and
chastise them. So if they obey you, seels<7 not a way against
them. Surely, Allah is ever Exalted, Great.

This verse has although been interpreted in some quarter to claim man’s
superiority over woman, however the intent of the law giver is different
taking cognisance of the Sababun Nuzuul (purpose of revelation) of the

“verse which borders on the settlement of domestic rift between a
‘Sahabah and his wife. Islam made justice and equality condition
precedent for the practice of polygamy as Qur’an permits polygamy but
with a proviso that equality and just treatment must be maintained among
the wives, otherwise, monogamous home should be maintained.® The
notable difference in the duties imposed on individual members of the
family connotes justice in Islam. This is because Islam takes into account
the natural differences in the creation of man and woman. Men are
stronger in nature while women are naturally the weak party, and this is
why the most rigorous duty of maintenance is placed upon man.

Gender Equality

Islam has suffered constant attacks from the Western feminist on
accusation of gender inequality on marginalisation of women in some
areas of life. A poser is that, which other system could be said to have
done justice to women more than Islam?. History has shown that Islam
has come to give everybody his due right without discrimination. It is on
record.that Islam came over one thousand four hundred years ago (o
émancipate women from oppression by liberating them from been
considered as property to be inherited: Women were also rescued from

7 Q4:34
*® Q44
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ilo ' :
UL Jlive as preval_led during the Jahiliyyah period (period of

lm‘n buried
ignm.gnCTG])l'e - otagonists of genfler equalit}' want men and women to be
©clly the same way in the society, disregarding the natural
reated © b as: strength, ability, filsab}llty and morphological nature of
factors suc 0 the discharge of their societal responsibilities.
individuln:S maintaining equality -and justice, Islam has placed every
| b:*ing on equal fqoting iq geper.al qbligation especially in the area
pumalt s functions without discrimination on account of colour, race
of I"‘l‘g'ouamoeﬁ"’ Man is made the maintainer and the head of ,housé
sox O lﬂg{; i;:rpose of discharging social respbnsibility placed on him,
hold ltl«:sr does not render women inferi_or to men in this regard. This is
"“;-I:uil\’ just, because two persons cannot head an institution at a time,
“r Ii\.L) péréons cannot lead a particular congregation at a time.%
: [nheritance ratio in Islam is a specific area of attack by the West
1 their agitation for gender equality, claiming that Islam is unjust to
~-male due to the ratio allotted to them in the Qur’an.”! It is ideal to note
s Allah provides for every one according to the responsibility He
Jaces on him;* men have heavier social economic burden to discharge
« the head, maintainer and provider of the family. It is noteworthy that
i the light of the provision of Qur’an 2:221 and Qur’an 60:10, it the
consensus of the jurists that a Muslim woman is prohibited from
marrying any non-Muslim man, while Muslim men are permitted to
marry women from ‘the people of the book (Christian and Jew). This
from the western human right ideology is discriminatory.” But the
agument of the jurists in justifying the position of Islam here is that,
Ude.r the Islamic law a Muslim man who marries a non-Muslim is under
obligation to respect her religion and ensure she is free to practice same.

Whj .. ioati
hile men of other reli gion are not under the same obligation; hence, the

P
GOQ33:35
61Q4:34 i

Q41
o)X & 176
63Q2:286

®the g
éneral Comment 28, para. 24 of the HRC
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Justice and Equality as I undamental Rights iy Islap,

iuslil’iczl(tion is
o [ rule of inheritance is that the male -

The genera % 1 : | -
A of two females, a rule which is considered inconsistep, w:z;:

he western principles of equality for women. As a matter of exceptioy
(here are some instances where the female gets the same gy, .
: heritance with male. That is particularly found in the (a sixth) shy, of

4 father and a mother each, who. survive the'ir son as p6a6rents.65 Also 4
aterine sister gets equal share with her uterine brqther and 5o mapy
other instances of such in the Islamic rule of inheritance. Simil,
nstances are found in the issue of dissolution of marriage where the
western advocate of gender equality advocates for equal and the same
ground of dissolution of marriage for both men and women. However,
under the Islamic law, dissolution of marriage could be initiated by both
man and woman but the procedure is more favourable to man than
woman in his unilateral right of repudiation of marriage (talaq). This has
been premised on the fact that, it is men who usually propose marriage;
he pays the dowry and stands as the security guard who stands firm to
address difficulties in the relationship.’” Rather than the western idea of
gender equality, gender equity is emphasised in Islam, because in Islam
gender equality is a mirage as it is not realisable due to the different
responsibilities given to men and women.® While specifying duties and
responsibilities of husband and wife with emphasis, Allah says;
The mother shall breastfeed their offspring for two whole
l)]'SZSIEF)S"J;HIdf)th:: father desires to complete the term. But he (the
shall bear the cost of their food and clothing on

equal to th

T ————

64
See Mashood A Baderin, *q . »
' ? ntc « K : ' < \V ’

(New York: Oxford University Prcs:,];t(l)(())gr)llthluztn;an Rights and Islamic .

o Qur'an4: 11

Qur’an 4; 12
67 .
. See Baderin, no. 56 at 150
*Umar A Oseni i M

- Oseni, Yusri Mohamad “Isl

Human R'lghts instruments®’ in Abdul‘
IS{uman Rights Law: Intcrl.:uionul, Mal
weet & Maxwel] Asia, 2012) at 353

amic Human Rights versus Internationd!
Ghz!fur Hamid @ Khin Maung Sein (ed'j’
Aysia and Islamic Perspectives (Malaystd
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i gnile e terms. NO soul shall have a burden laid on it greater
B cqwmit can bear. No mother shall be treated unfairly on

s thanunt of her child, nor father on account of his child,*
gocta acco

4 of Intemational Instruments on Justice and Equality

visioﬂfemationa] Instruments like Universal Declaration of Human
| I{}DHR)w Convention on the -Elirgllination of all forms of
wion Against Women (CEDAW),™ and Universal Islamic
DI ion of Human Rights (UIDHR)™ are of great importance in the
el of justice and equality as fundamental rights in Islam,
- the paramount objectives of these Instruments should be seen
¢ ensuring the establishme.:nt of welfare states across the globe, In the
ariempt (0 achieve this, the mstrumcnt's have common features in the area
i equality and dignity of human being by virtue of creation as a free
worn, The preamble to the UDHR declared the recognition of the inherent
gignity, equal and inalienable rights of all members of the family as the

foundation of expected freedom, justice and peace in the society. This is

% Qur'an 2:233

"This is the first and mother of all other human right rights instruments of the

modern day, it was a declaration issued after the successful conduct of the

Congress of Europe” held from 7-10 May, 1948 and subsequently adopted on

' gt"i lQm’of December, 1948

bu;f?: s 2 United Nation§’ instru.ment adopted ondthe 18" of December, 1079

n 'Thi”;e ;nté) force 4s an international treaty on 3 Scs:tptcm'ber, 19’8 1 .

Sepembor lg‘g’lafatlop made in Paris on the 21* Dhul Qa dah 1401(19

| Wotliimeg | 31). This Declaration was the second fundamental right document
“laratio, ay the ISla,mlc council, the first one was. the Universal Islamic

Mihamag (”S"(/)\Unced in 1980, at the International Conference on the Prophet

Claration th" W) anq his Message, held in London. Just h}w' thc? Cairo

Mlling ane UIS De§laratlon is based on Qur’an and Sunnah and it is a‘nmed at

*Mlurieg " Molding the dignity already conferred on mankind some fourteen

| ::f::iall.‘ﬁin thet {:se:og?scd on the same object'iv'es l'ike the.Caix.'c:‘:i);:;:lxgsct;c:g

c!tizenais 4 Bide g pp b OteCting man against injustice and appression.

uslim countries in pr ‘o and ensuring the rights of
Pect of [if, ies in preserving g
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corroborated in articles 1 and 2 qf the instrument.” _It;ecognises.equality
before the law and equal protection of the la"f’ as rights accrued to ).
CEDAW on its part is sectional in nature, it 1s specifically meant o
protect the right of women although its preamble re-affirmed the Uniteg
Nations’ Charter on equal right of men and women. The conventiop
maintained the concern that, in situation of pO.Vfarty, women have the
least access to food, health, education, training and. .employmem
opportunity. Hence, it canvases for the change in the tradmonal. role of
men and women in the society as the appropriate measure to achieve the
purported equality between men and women, with a view to eliminating
discrimination against the women fold of the society. The convention
calls for policy and incorporation of the legal framework in the national
‘constitutions of the states. Also states are required to put other necessary
machineries in place for the enforcement and protection of the rights of
women against discrimination of all kinds.”

The UIDHR on the other hand is an instrument composed in line
with the Qur’an and Sunnah of the Holy Prophet. It recognised that
human rights are decreed by the Divine Law and the same is aimed at
conferring dignity and honour on mankind, also to eliminate oppression
and injustice in all forms. And by virtue of Divine source of these rights,
they can neither be curtailed, abrogated, disregarded surrendered or
alienated by authorities, assemblies or any other institution.” Taking
cognisance of the differences in the nature of men and women, the
instrument among other rights guaranteed equal rights to justice,”” right
to equality and prohibition against impermissible discrimination.”® The
instrument provides generally for the rights of men and women in
acco'rdance with the dictates of Islam, and specifically provides for
specific rights of both in area where Allah has designated duties on

;j Article 1 and 2 of the UDHR
s See artfcle 7 of the UDHR
" See articles 1 and 2 of CEDAW
” See the_ preamkble to the UIDHR
Y See article 4 of the UIDHR

See article 3 of the UIDHR
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referred instruments have uniformity in the area of
1 All the aumﬂ“ life, equality before the law, right to justiée, right
right to education and o.thcr nef:essities of life®,
toP"rSOAS o are ar as of co;}r\;‘c;rger{ce.n} the 1Fstruments, there are
Cots of divergence. T 1e pnovpxons (¢ UDHR apd UIDHR
10 somgopv  jssues are i cqnfqlmlty with the Islamlc. principle, for
o e a] an € quality and dignity by creation as contained in Qur’an
exam e i 17:70. On the 1ssue of family relationship, other
4003 yphold the [slamic doctrine of man as the head, maintainer
instfumﬁ‘“_s /Izier of the family, except CEDAW which canvasses for
and the pm\;ity of man and woman in all aspect of life including the
outight ©4%%. 5. - ¢ during marriage and at its dissolution, maintenance
hip of children e. t. c. It also intends to abrogate the

e, guardians ; - :
of home: Nikah (marriage guardlanshlp).82

ecept of Waliyyun
&

L‘Conclusion o o
' Thegoal of Islam as a religion upholds the concept of justice and
equality purposely to establish peaceful co-existence among human
beings, despite the undisputable natural differences in them. The
Historice! testimony of Islamic principle on abolition of slavery is a proof
justifying justice and equality in Islam, the respect Islam accords women
in the area of preservation of human dignity through the early Islamic
‘women liberation over a thousand year ago is another. The promise of
!‘- same reward for every Muslim without sexual discrimination, non
‘Existence of principle of immunity for any person under the law,
 Subjecting the rulers and the ruled, the rich and the poor, the strong and
e weak 0 the same legal obligations and penalties, are strong and

inc o . : :
Iotttovertible evidences of justice and equality among human beings
| In Is]am,

,‘n\

See
gen :
) ot crally articles 1-23 of the UIDHR ticles

Icl
| H"“IV§2’3’7’UDHR-" I(a, b), articles 7, 8, 9, 10-13 of CEDAW and ar

8, Y,
oy ans(i XX1 of the UIDHR,
ey, YUsri Mohamad, no.68 at 344-347

4 b’ C, d and r)
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If Islam hag (he

[slam hag maintaj
ref‘erence, then the

Conventio i
o e n op Human nghts (ECHR), which substantially ep

pendent right of equality and non discrimination,® ) g
good care of human rights, after all, human bejp SOIr]1'6 ISISm hz'ls i
all thc? blessing of Allah Who has designed the bfst livviflrg pircgfing :g:
mank{ndé“Also the reason why Shariah was revealed s to give rahmah to
mankind™ through the Islamic message as Qur'an says, “we have not
sent you except to a blessing for the world*

If we therefore totally submit to His ways and unequivocally

follow His commandments, we will have less or no evil and tranquillity
will overwhelm our private life and we will reside in peaceful society.

This is Allah’s promise where He says:
...And for those who fear Allah, He (ever) prepare away ot
And He provides for him from (sources) he never could
expect. And if anyone puts his trust in Augh, sgm%‘scmg:
(Allah) for him, For Allah will surely accomplish His puiPg:c
Verily, for all things Has Allah appointed 4 due proportiot

7 toht ¢ Jpational Law’
8 Javaid Rehman & Susan C. Breau, ‘Religion, Human !ilg(l)lt and Internatlo
(ed), Leiden, (Martinus: Nijhoff Publis'hcrs, ’20'() /')l ;}Sz\l‘i):;lld -
84 Ramizah Wan Muhammad nlsl‘zlmlc Cnmm:"t I:‘; 'm; B e
Ghafur Hamid @ Khin Maung Sein (ed.) ,Hum':‘m/ »l\lé;\»'i‘-u Nt 390
and Islamic Perspectives (Malaysia: Sweet & Makwell Astib =
8 Qur'an 21: 22107
86 Qur’an 65:2-3
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