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IZDAI-A BECEDING CONCEPT INISLAMIC LAW

BY
HAFSAT IVABO sA'ADU”

L INTRODUCTION, DEFINITION AND CONCEPT OF IDDAH

lddah period was known and practiced during the Jahliyyah' period. When
Islam came, it adopted and modified it This period of Iddah has been ordained by Allah
(S.W.T.) in the Quetan®,

In Islamic Law, it is obligatory 1o observe Iddah by women at the death or *
divorce by their husbands and this is unanimously agreed upon by the Jurists,

lddah can only be observed by a woman who is divoreed or lost her husband if
there is the establishment of a valid marriage between her and (he husband in question,

liowever, the term Iddah litera] ly means number or counting’. in Islamic Law,
Iddaly is o waiting period of women who are separated from their husbands due to desih
or divorce before engaging in any other marital relationship.® It is for three months in
the uusc?uf divorce and four months and teq days in the case of the death of the
husband.

The preseribed gucriud of Iddah is counted based og either menstrual periods or
periods of cleanliness.® There are divergent views by the scholars on the method of
counting the prescribed Period of Iddah.” But the unanimous opinion is that she begins
the counling in either petiod of Tubr (purity) or period of Haidah (impurity)."" Both
Imams Maliki and Shafi’i hold the view that a divorced woman should count the period
of Tulir (purity) and not the period of bleeding."' This is 1o say that the counting should
be based on the period of cleanliness when a woman is free from impurity (haidah).

Islamic law enjoins a woman to observe her Iddah in her marital house until the
expiration of her Iddah petiod. It is therefore unlay il to observe it clsewhere except if
she is caposedd to danger' and in case of Iddah of divoree; the husband s enjoined not
o force her o cxeepl if she commits lewdnegs ' e Iddah, a woman is entitled Lo
maitcmniee Ly the hoshand. "
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During the Iddah period widows or divorced woimen arc not allos

info a new marriage until the stipulated period cxpires.'® The Holy Quran
woman observing her Iddaly from remarrying during that period.'® In the cas
vs Nefa.'" the Court of Appeal held that the Holy Qur
keer Iddah from remarrying during that period becanse
understeod 1o he merely dormant byt not ended,

between the husband and wile. Also, a man is forbidden 1o marry a w

observing Iddah for {he law still affixes (he stamp of marriage on her. Any
contracted within the Iddah period isa nullity, '®

All the four schools unan imously agreed that in both revocable and &=
divorced where (he woman is pregnant, she is entitled to maintenance such
clothing and lodging during Iddah. " This is based on the verse of the Qur’an &

an prohibits a womas
during the Iddah, the
as there is room for reg

©Ad B AwaCE foands YCaYbaC Uaaa i i0Us faaas .
Meaning
- And if they

carry (life in their wombs), then spes
substance) on the

m until they deliver thejr burden. Qurias

orce, even if she
I & = . .
" Imam Aby Hanifa did not different;
pregnant woman, e says all divorced women

because all are 1o wait for prescribed periods
fresh marriages.

However in revocable div 1S not pregnant she still es

. 2
mamtenanee, ate between the pregnant
are entitled to maintenance durs

and all are prohibited?! from cos

According to Imam Malik and Shafi’
ot pregnant is entitled 1o lodging only,* byt

she is pregnant, she should be maintained
she delivers her el il

i, an irevocably divoreed woman
not to other items of maintenance.
she should not come out of her howss

Iin case of 1ddal of death

hether a woinan is
lo maintenanee,

This is for the fact that by the deat
property is subject of in heritance by his heirs. 2

Pregnant or not, she js not e
h of her husband hj :
1ol her husband his own

A woman tthsery

mg Iddah should not b
leave on her

own accord.” Byt (here are diverg
women in Iddah. It jg the opimion of Imam Ma
e o ont of her matrimonial home during
[etehing water or sell some things in o
i financial or help

¢ turned out of her matrimonial
ent views by scholars on the going ¢
lik that & woman who is observing
the day to by neeessity of life like
get money to sustain
her, whether she is w

T{ICF !ﬂ Ir{:r 'n‘f'h{:i'{.‘ Hlﬂ'rf.‘ 1_'--;
e i suppos e

idow or divoreed.”’
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The jurisis added that she should not go o 1 the night except L0 attend Lo very
s matters, and that wherever she goes che nust come back 1o sleep in her house.

2 revoeable divoree, lmam Shafi’i opines that <1y~ should not go out at all, that the

ocubly divorced woman i BO out during the day. DBut lmam [Tanafi holds that

% revocable and irrevocable should niot go out, it is only the widow who is permitted

2o out daring the day and part of the pight but must come back to sleep in her

s

Iin a situation where her hushand died away from her of where the husband did

et leave her ina iouse of his own or the husband died leaving her without inhgritance

L the other nheritors got ler out of the shares of inheritance. Here, she is entitled to

e ont during Lldahi to cither return to her family or rent an apartment if she is able to
e porform hex 1ddah wherever she desires. : §

These are exemptions to the pencral rule that a woman must observe her 1ddah
e thie house where her husband had died. The Qur’an has said in relation to this that:

i ‘“{'Ll'}iiiﬁil?.‘:u"ffi}:.f;ﬁ AiEbd mil:)_[_q‘mﬂ ﬁﬂﬂ:(,]g gﬂﬁ(mjiiiL:'lﬁ dka.I:CIaE ﬁﬂﬂ(:j:]rﬂc Adl

Calwd Uil AIRCIO v As IRig Vac iacl Uaiga Yi aC YUad Yi CayOhs ful

Ao wCada UOIG ihid
McaningG:

Those of you who die and leave widows should bequeath for
Mieir widows o year's maintenance and residence; But if they
leave (the residence) there is 1o blame on you for what they do
willy themselves, provided it is reasonable, and Allab is, Exalted
in power, Wise, Sural Raqara 2:240

A wornin ohserving Tddah s thus prohibited from traveling for any purpose
eoen T ilipviange, visit to cither congratulaie or condole anyonc.

A o fhe snode of diessing for a Jivorced woman who is in ddahy, thers 1510
secifio proseiihed sode of dressing for her, Dl harinh has disallowed 2 women wh
B sron e the ¢4t ot et hasband from dressing, porpeausly, i is infact obligstory
o 3 vnon loostutain from aderminent during ddaty,t That i, she s ould pol wear
e o coluted «luthes eroraaments like epr ranes, fuser rings, jewelyies, collyrium
Lirod et et will atliset the atiention of men to her. She is only enjayed Lo wet hiack
e i aloned by b stk M 1owas porreted that < Adshoh sl Hofseh, wives of
M Prophet (5.A YY) peproriied that the Apostie of Allah (5.4 W) saids

it ddeess not hetil a wonnn whio helioves i Allah and the Last Day
vy monsn for anyhody dead and abatain from adornment for mei
(s thitee pights except for the tsband.™

Ty acdition, a womnn who is ohserving lddah on the deatn of her husband way
per eallyrimm i she <hould fenr ailnient of the cyes orany other medicing even thoug it
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may contain scent’ 1ali
y contain scenl”. Imam Malik agreed that she can only use it in the night and

during the day.”®

i E;l"!mi:d;{{pir_ﬂlmn of ?(‘ldah marks the c_m] of marital union between the husband
e in lslamic Law. Therefore, Iddah in the case of divoree is three months® wh
i I:svmlr months and ten days in the case of death of the husband*® But where
woman was pregnant whether the Iddah is divoree or death, then Iddah ends with

delivery by her of the child.

Where the woman 18 i

| pregnant, her Iddah ends w th i '

£ s with the del -

! child :::vml if it is before the burial of her late husband.™” BulLalrgg:L? !:ll"hﬂf
woman’s Iddah expires on delivery or on completion of four months and ten days w

4
aver come later.

1
[ TYPES OF IDDAN
There are different Lypes of ddah prescribed by the Holy Qur'an and Hacs
Prophet (5.A.W.) with respect to the duration of each.

Vomen iv Three Courses.
eriod of courses. Th

the

fddals for Menstraat ing 1
| ohserve three p e Qur’an sayss
= CAIDADCED ENiEO4 BAEYORd faChiE PNaxd

‘This is to say that she wil

NMeaning:
threo ma

vorced women chall wait concerning {hemselves for

sod. Al-Qur’an 2:228

pe
- Tl abovi VETRC of the Qur'an refers 1o the 1ddah of Menstrualing WOIRS
ape divoresd, The O’ an further emphasize that:
y {@ e Cailiio ADC ©abha CaaOCA ¥ aobmii
Y A Qe AU aCalibx( Cadd Nlipha
y
i leamim:
- .
1 i . "
1: ' 0 Prophet! When you do divorce women, divorce them
e preseribed periods, and count (accurately) their P
} - - -
H perivds: and fear Allah your Lord Al-Quran (51
Here, the ;'rmmmnccnlcut of the divorce should allow the woman to make
- connting of ihe petiod. The wonan will start the observation of the Iddah inumns
iz - - - . -
a) the divorce 15 1=|':mmuu:¢{i without Josing any tme.
A divorecd woman whose martiage has been consummaied andd who
o menstruates have 10 wail Tor three periods from the moment of her divorce. S
. . I,

” allowe to romamy W il the period cxpries.
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Nalt ieported that *AbdAliah b. Umar divoreed his wile during menstruation in
e time of he prophet (S AW). Umar b, al-Klhattab asked the Prophet (S.A.W) on the
walter. “Tle Prophet (8. A. W) replied: Ask him to take her back and wail until the
period of menstiuation is over, until she get menstruated again-and gets clean. Aller
tial, it is open to him to keep her or divoree her. If she is to be divorced, he is not to
cobiabit with her during her cleanliness. This is the Jddah that the Lord has commanded

about in divoree.”

In another vein, A’isha, the Mother of the Faithful, terminated the 1ddah of her
uicce lafsah, daughter of *Abd al-Ruhman b. Abu Bakr Siddig, wherr her third
wiensration began, 1bn Shiab said: 1 spoke of this (o “Anuah, daughter of ‘Abd al-
Sahman who said that ‘Urwal b. Zubair had spoken the fruth. The people quarreled
with A’ishali in this respect and said: Verily, the Exalted Lord commands the divorced
woen to restrain themselves until three periods of eleaniiness,™

Liowever, the Jurists differed with respeet  the period. Some understood it to
e the time of blood (Hayd §i0) that is when the woman is menstruating and some takg
i lo be the time of purity (Thur OaN).

himam Malik, Inam Shafi’i and Imam Hanbali agreed that the period mean the
tme of cleanliness (purily). This is in line with the opinions of seme companions of the
Vrophel (S. A. W) namely Aishal, Tbn Umar and Zaid Ibn Thabit™ But lmam Abu
Hanila ook (s word to mean the time of menstruation. This opinion [ollows the
uiderstawding of the companions like Abubakar, Umar, 1bn Abbass 1bn Mas™ud and
Abu Musa Al-Ashar®

‘thereiore, Iddah Period is three purities (tihr) or three blood (hayd) and not
diree anonihs as widely believe by some Muslims. This differs according, to Uie nature
of women, but majority have their menses every month.*’ The meuses must be {ull,
even il the duration is brief "

Sidals for Noa-Riensiruating Women is Three Moaths.
The Floly Our'an says:

A EOS an CariiO s GOCANE As CNaB0ala YU Daiss

l

ARG U an (HOs
Pl R
L

such ol your women as have pussed the age ol menstruation, for them
the prescrilied pericd, i you have any douid, is three months. And let the
swne pedtod be o the wailing period of those who have ol yet
tezashionicd, Al-Que’an 65:4

This lype af kddah, veler 1o the [ullowing group of people:

(i Tl obd women who Dias pussed the age of menstrstion,
o I . iy z : ' ; ¥ A%
RS Hhie vounn HErs Grwomen wito have nol st iod LR S E A E R TP
ol Mobmumad Rahiseddin, g ek, p.254
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The first group of women is those who were menstruating but because of old age
they gave up the hope of having menstruation. There is no fixed age for such women
but mostly about 50 years of age.

The sccond proups are the young one who did not attain the age of puberty. The
lddah for these two groups is three months but if during that period one of them 1mgrpcns
{0 meristruate lier term changes from three months to three periods of fuhr (puri ty).”

Iddal For These Wornen Whese Husband Die.
According to the Qur’an:
wCADiA ifcbri 403 iDNei AOxCISC ENEOR EARY Olio ANEUE
AUANG 2UONOC
Meaning:

If any of you die and leave widows behind, they shall wait concemning
iemselves four months and ten days:... Al-Qur’an 2:234

The Tddah of 2 woman whose husband had died is four months and ten days as
loni as she is not nrcgnnni.“ But if she is pregnant her Iddah is by the delivery without

: . 52
any recourse to the period of four months and ten days again.

If a revoeahle divorced woman is serving lddah of three periods of purity or the
periods of three months and the husband das then that lddah change 1o Tddah of death
(four months and ten days). But if the divorce is revocable her 1ddah does not change.™

The counting of the Iddah of death starts from the time the husband dics even
though the wife might be ignorant of it. All jurists agree to this.™

Iddali for Bivarced Women

If 2 wornan is divoreed before consummation she has no Iddah lo obscrve at all.
She may marry the moment she is divorced. The Qur'an says:

- iCCiaC Cabia Caan ADG 80CEE CaaAaiaCE [a @abEa aa bia A
La0OFmaio YaCana Uaida aa Ulel: CULT=8C
Meantae:
) you who believe! When you marry belicving women, and then divorce

them belore you have touched them, no period of iddah have you count
in respeet of them Al-Qur’an 33:49

This verse of the Qur’an is in respect of divorce before consummation, but if her
hmshand dies before consummation she must observe the Iddah of death (four months
- - 5

and ten davs) beeanse at the time of death she was a wilt e

- 2
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Iddals fur Preonant Pomen
Aceording to the Qurlan
whxaC 10 CaAlacss Alasa Az 1017 13330800
Meaning:

For the pregnant wemen their prescribed time is that they lay down their
burden. Al-Qur’an 65:4

-

Therzfore, lddah of pregnant woman ends with her delivery. The majority of the’
Jurists hold that the Iddah of a pregnam cxpires immediately aller delivery, even if it is
before the Turial of her late husband.™ Another view is that the Iddah of a pregnant
divorced weman will expire on delivery or on completion of four months and ten days
whichever ¢ 2me later.”’ i
fiddal for a Wife Whese Husband is Missing =

Islruic law 1s not specific on the issue of Iddah of the wife of a missing husband
(Mufieed). Dt it was reported from the Prophet (S.AW) that:

Ya'id Ibn Al-Musayyab reported that Umar Ibn

Al-Kahttab said; if a woman’s husband is missing and she does not
Fnow his whereabout, she should wait for four years, beginning

roni the date when news about him stopped.

And afler completion of four year she should sit in Iddah for four
nonths and ten days. Alter that period she is free to remarry. ™

Thvs hadiil of the Prophet (S.A.W) provides for a woman to [irst wait for four
years ailer which she can cmbark on the observation of Iddali of Tour months and ten
days,

Fddaleal Other Topesof Wamen

Thizee are other types of women who are enjoined to observe Iddah with some
conditions and may be exencrated for some reasons. They are:

{i) Sinves: I the master of a slave Sgéi:'l dies, she is not enjoined to observe 1ddah
acearditg to Iinam Abu Hanifah ™ But Imaun Malik said that:

It reached him from Sa’id Ibn Al-Musayyab and Sulaiman Ibn
Yasar who said: When the husband of a slave girl should die, her
period of 1ddak is two months and [ive days.*®

Whese the slave-girl attaing freedom or has child or children for her master
iigsted, then this slve-pirl should observe Jddali Tor four months and ten days like a

e TR .r’rl
TO ARk,

= Abdul Baliman Al-lazair ap. <il., p.386, sce also Professor Mubammad Rahimuddin, op, cil., p.266
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)

(i)  Umm Walad- if a woman has children for her master and the masis
she should observed Iddah for four months and ten days.”” But Imam
contended  that Umm Walad cannot be counted among wives as contas

Surah Bagara verse 234 which says:
xCiDii ifiwYord #ild xiDNxd COxClog iENEOD EX
ANGEUE AOAGNO zUO0xdC

Meaning:
I any of you dic and leave widows behind, they shall was
themselves four months and ten days...

The Hadith of the Prophet (S.A.W.) narrated by Ibn Abbas (R.A.) says

i

AbiodaoC CanNoAGES woacioln asan O6iedioass
i5Na6Es AsD6C a0CES"

Meaning
Any woman who has a child or children for her owner &
frecborn.

(i) A woman whose marriage with the husband is not valid should o
known as Al-Istibrai. This is a situation where sexual intercourse
involved a man and a woman and she eventually become pregnant

Istibrai will be observed for either divorce or death ofthe husban
(CACOEENCA) literally means to be free from or to make bare what 1s -
this context, it is to establish the emptiness of the wombs from pre

2 S R
possession shifts.™

1ddah under this. Istibrai of a slave-girl is 8

There two types ol ;
hify

period but that of a frecborn is one menses.

with reconciliation and eventually

(i) A woman who is divorced and
dies. before she completes her Iddah will convert her Jddah of di

of death with effect rom the date of death of the man.”™

(iv)  Uweler age women who marry early are exempted from observing
(v) Women of other religion who are married 1o Muslim but they =8
religion afler marriage. Jddah is an institution only for Muslims.

which is null and void ab-initio. For insias

(vi)  lddah ol a marriage,
there is no consummation 8

hetween a brather and his sister, if

52 [hid pp.267-268
63 sam Abul-Walid Muhamemad Al-Qurtabi, op, cit,, p-320

i1. Dar El-Fikr, Beirut, pp.S08-522

% chmmsuddin Muhammad Dasegi (T2, [Hashivah Daztgi, vol.
Salit Sharku As-halul Moselil §

8 i, Assayid Uthman Al-Ju'aliy Al-Malikiy (1982) Sirnfus
99
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Iddah. But if there s consummation, she will observe Iddah of menses
counting of months as the case may be. "

8L LEGALITY OF iDbAI

ar

The Almighty Allah

ordains the questicn of serving Iddali and
seserved. The Qur’an states:

it must be

®4C EUOa2C UPGIE CaaoBCT 16 (Ea0) CaBECES Alas
Meaning:

And do not resolve any thing ab

out the marriage unti] the wailing period
expires. Al-Quran 2:235

The above verse of the Qur’an clegr!
marriage during her wailing period
S=am Maliki further explained that
sadali that marrizge is null
= i

¥ stales that a woman should never conlrast |
2 new - This is the consensus of al] the Jurists, o
if a marriage is consummated during a woman’s
and void and in the meantime those parties should never
together beeause of the permanent prohibition resulted therefrom,”

L

e e

The above explanation shows how important (he observation of Iddah before the
Mmighty Allah,

However, [ddah is compulsory for 2 woman who is a free person, Muslim and
sscured. This is the consensus of all the Jjuris

ts.” The Almighty Allah ordained Iddah
SF many reasons among which are:

ey ——— -

8; the lddah period is a petiod during
__ permnitted.™ This is particular with referen

is to allow the parties to have a re-think and properly resolve amicably. This is

the more reasons why Islamic law stipulates that a woman should observed her
Iddah in her husband’s house while he is stil] maintaining and catering [or her.

I 88 The lddak period is meant (o ensure whether
divoree or death, This period is aimed
seeine the legitimney and

which reconciliation js hoped and
ce 1o the Iddah of divorce. The period

the wife is pregnant at the time of
at determining the state of the wombs to
ideniity of the child (il any).
Phe Iddali poriod s a perivd of ponmi

wh fost thicl hushands, Tle dnl period sha

cunugal selutions, which shonld

bz and showing signs of sorrow tor those

ws how great and solenip the
not end 5o casily or prompily.™
5 MILITATING

ATk

AGAINST OISERVATION OF FRDALT IN

We Lave earlier discussed that
Sssic Law, stipulates that al] Muslim
elnds st obiscrve Iddul,

Al-Qurran™, which js the

primary source of
wornen i the eve

nt of divorce or deatly ol their

- -~ SR g g s -
i =Sayvid Babig, oplgr L

S s Sayvidl sraliigg, op, cit, p.197
Sl Abul-Walig i Teahauriad Al-Chuttabi, op,
Sather oalopories of women

Sl Solkig. op gt 196 See also Sheikh MLT. El-Nimairi, op. ¢t pus

till. 100, Mote that we have carlier treated the Iddal
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I'his means that observation of Iddah is compulsory under Islamic Law.
faund that ohservation of 1ddah is taken with levity in our socicty particularly 1€
divoree. Today, most women observe their 1ddah cither at their parent’s house.
house of the new snitor who she intends to marry or not observing it at all. This®
indeed a violation of the law and it is totally against the injunction of Almighty
who ie the Great Law Giver and who prescribes the best anti-dote for His creatios

knaws the besl.

Now, a question readily comes to one's mind and that is who is to he bi
the partics, the society or the judiciary who has the wherewithal to enforce the Is
respect to lddah but refused to do so. Why are the courts handicaps? This and
ather teasons we shall be looking at. The Tactors, which make the observation

difficult,

(i) Poverty/lack of maintenance.

(i1) Lawlessness

(iti)  Tgnorance

(iv)  Hostility by the husband in divorce

(v)  Erosion of western culture into Islamic law
(vi)  Inahility of Courl to enforce its Judgment

These factors will be discussed altogether.

Poverty is one major problem militating against the observation of Iddal
socicty. Islamic law did not recognize poverty as a reason for not abserving Iddah
is hecause during the Iddah period a woman can go out to fend for herse
necessity.”® Like wise Istamic law mandated the husband to maintain his divorces
and that is why it says Iddah must be observed in the husband’s housze. Eves
allowed that the woman in Iddah of death can be maintained from what her husba

behind.

I awlessness and iznorance are not excuses in law. A lot of Muslims are
af Tddah bt they take the provisions of Islamic law on Iddah with levity becams
P o1l o preseribe adireet sanetion for its non-observant.

FHostility is another factor. The hushand may be hostile to her to the exics
the wite may find it difficull to conlinue to stay in his house. Also in a situation
the pronnd of divorce is lack of maintenance, the wile may not be able to withstand

Divorce Direetly Prenownced

The Draphet (S.A. W) was reported to have said: “Divorce is connected with
and ldiferh is connected with women™.” As a general rule the husband has always
mmpoweied to pronennce divorce provided that he is adult and conscions. Accords
the Omrtnne
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This is the particular verse that empowered husbands to pronounce divorce’

B . = ' i 1}

(O prophet? When vou da_diviiee women, Lliﬁgrcc them_at their
pregeribed periods, and count (noeumtcly) their prescribed periods: and
{ear Allah your Lord: and turn them not out of their houses,”™ nor shall
they (themsclves) Teave, exeept in case they are guilty of some open
lewdness, those arc the Jimits set by Allah:. .. Al-Qurian 65:1

therelore, we can infer from the above verze of the Qur'an that:

(i)

(i
(ni}
(iv)

that men can divorce women

at their prescribed perieds

count their periods

nat turn them out of their houses

In this case, divorce should be pronounced by the husband whcn her
mensituation begins. She should not cohabit with her during the cleanliness.” Then she
will observe her Kldah for three periods this niust be done in the husband’s house till She
compleles her period of Iddah. Afler the third menstrual period she will become bain
{froia her husbagd and be will not bave the option of taking her back. ™

iy erce Mot Pirecly Pronounced

Separation s an mdirect divoree but not all separation can be taken to be a
divarce. But where there is separation [or a long period of time, the woman may scek
divoree and sne will therealicr observe Iddah of three period of cleanliness.

Malik reported that he heard hn Shihab saying that the fddah of a dimrccd will
be counted by menstrual periods and eleanliness even if a long time should clapse.™

;. e : .
Ensplusis mine
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Peadeeaor Mulean el Raliigmdding op, cit, p 25%
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