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ANORMATIVE ANALYSIS OF THE RIGHTS OF THE ELDERLY TO
SOCIAL SECURITY AND DEVELOPMENT IN INTERNATIONAL
HUMAN RIGHTS LAW AND SHARPAH.

By
Azizat 0. Amoloye-Adebayo” and Wahab O, Egbewole™

ABSTRACT

This work iy an investigation of the legal responses of
imternational human rights law (IHRL) and SharT'ah to
the challenges of the welfare and development of the
elderly. Arguably, the issue of old age constitutes an
instance of vulnerability and possible abuse which
appropriately is o human rights’ issue and one which has
enjoved some measure of normative congideration by
IHRL. Likewise, Shari'ah appears to also recognise a
regime for the protection and care of the elderly.
However. both bodies of law are often times popularly
viewed as contradictory in their prescriptions. On the
contrary, this work argues that considerations that are
presently accorded the welfare and development of the
elderly within both THRL and Shari"ah are such that they
must and can work together. The work concludes with
suggestions on how IHRE and Shari'ah could in actual
terims mutually enrvich each other on the isswe of the
welfare and development of the elderly,

1.1 Introduction

This work analyses the normative responses of IHRL and Shari'ah 1o the
challenge of the welfare of the aged. The choice of the bodies of law within
which the subject is analysed merits some explanation. Firstly, it is widely
acknowledged that "growing old increases the risks of physical deterioration and
consequently, of dependence.’’ OId age, therefore, clearly constitute an instance
of vulnerability and possible abuse which appropriately is a human nights’ issue
and one which has enjoyed normative consideration by [HRL. Likewise,
Shari ah appears 1o also recognise a regime for the protection and care of the
elderly. However, both bodies of law are ofien times viewed as contradictory in
their prescriptions.” The idea i§ to investigate the extent to which thitir

* (LB, Usmanu Dan Fordyo University, Sokoto; Bi, Migerizn Law Schocl, LIM | Univediity of ibadan; PhD,
University of Mattingham, AClarh, Wegera and UK Lectuner, Department of Ilamic Law, Facoilty of Law,
University of tlorin, PME 1515 higerla. mijsiamolove sdebayodimel com, gmosde soflunilorin édu.r,
+TMBOBSI55250 .

** 16, (mang Dan Fodivo University, Sokoto; BL, Mageram Lew School; LUM ., Unlversity of ibadas; Phi,
Umbimenity of Nottingham! AClarh, Wgeris and UN; Lecturer, Depariment of fslamic Law, Faculty of Liw,
University of lloon, PMB 1515, Nigeria, anestampioye sdebayni@jmad com, gmaade sofluniorimedy i,
«2ADORSZ SIS0,

! Boundiey, |, Kestentawm, L and Grieve, M, 2007, Surviving Ofd Ag= in an Ageing World Old People in
France. 1E20-1940." §202) Populalion.£, P 18Y,

? For example, Moriein Kaerum, Dwector, EU Fundamental Rights Agency, at a public lecture delivered an
Faueriah pighits i the School of Low, Unlserity of Mottinglum on 20" lanuary, 2009 expresyed the wiew that
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independent responses on the subject in reality resonates this contradiction.
Although, the term ‘social security” in general terms seemingly denotes
economic assistance to persons faced with various forms of disabilities/social
problems, in this paper it is adopted 1o refer (o the various forms and quality of
care and support that are considered necessary 10 ensure the welfare of old

people.

This work’ is divided into 7 sections. Sections 1 and VI are introductory and
conclusive remarks respectively. Section 11 15 a background discussion on the
existing and emerging concemns regarding the preparcdness of any contemporary
society regardless of context to protecting and guaranteeing the rights of the
aged and ageing population. A theoretical basis for a joint normative analysis
within two distinetive bodies of law- IHRL and SharT"ah- is presented in section
[11. Sections V and VI combine to serve s the main thrust of the present work by
a doctrinal interrogation of the legal machinery for the protection of the rights of
the elderly in THRL and Shari‘ah respectively. An examination of the varying
degrees of the quality of care and protection for the welfare of the elderly
depending on the economic and social development of society in question 1s
presented in section V1.

1.2 ‘Surviving Old Age™: Evolving Problems and Concerns

Although population ageing 15 one of humanity's greatest triumphs, it also
presents today's societies with one of their most significant challenges.”

There appears to be no universal agreement as regards the numerical critenon (0
mark the threshold of old age' This is especially because scnescence 1s
necessarily not a consequence of the correlation between an individual's
calendar age on the one hand, and biological age on the other.” It appears that for
legal purposes in most societics, the numerical age at which # person retires from
active employment is the default definition. In this article, the terms ‘the elderly’
of ‘old people’ are taken to refer to those individuals for whom the weight of
years has led 1o significant depletion of their faculties thereby creating for them
_circumstances of socio-economic dependence and vulnerability. Analysts have
identified three major problems that most old people in all societies currently
experience or may be in danger of experiencing. These are -

a. the problem of isolation or neglect;”
b, poverty asa result of having no regular income;’
c. lack of or inadequate social security provisions;" and

proscriptiens of Sharfah are not gven consideration in the activities of the agency glven that they ste

coniracictory with exliting human rights standards.

1 WO Glotal Repart On Fally Provention in Older Age. 2007. p. 55

* sae Bonbueck, |, 1979, ‘Whien does Old Age Begin?: Tha Evolution af the English Definition,” 12(3) 254, PA1S,

' Bourdien, | 1.8l 7007, Supra note 1, p. 187 '

* S0 Ogawa, N, and Ratherfod, RO, 1957, ‘Shifting Costs af Caring for the Elderly Back to Families In fagan

Will it Werk? 23}1) Fapiiotion and Develogymont Review, pg. 75 76

" he Mghts of Older Peopla in Mosambique” HelpApe Masmarch Summary, avalable at
it e hrlpage.ong. Last acemsed 16ARr 2015, B, B

¥ Gauthinr, AH,, 2002, ‘Family Polxien in toduitriafized Countries.” 373 Posulatien [Englich Fdition]. pp add:
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d. physical and emotional abuse by people responsible for their care such
as relatives or private or public health professionals.”

According to some estimates, persons aged over 60 may increase o around 2
billion by 2050 and || is expected that 85% of that figure will be living in
developing countries.' The traditional framework of care for the elderly existed
essentially within the web of intergenerational relations between families. In
mosl developed societies, the traditional modes have either beén entirely
supplanted or complemented by formal welfare services provided by the State.”'
For a number of developing societies, the elderly still depend almost entirely on
the informal brand of care from family and relatives. At present, however, for all
socicties and regardiess of the level of their development, there are evolving
issues n respect of the sustainability of existing networks of care. For the
developed worlds, the present economic depression seems 1o be coinciding with
the estimated period of mhrcmmt" of the *baby boom'" cohorts who again are
expected to retire into longevity." Most pension systems in these societics have
since reached their periods of maturation and operate on the basis of *pay-as-
you-go’ rather than being self:funding.'*

Fertility mates which historically has wilnessed drastic fall continues to fall
simultaneously as life expectancy rates® have risen to dramatic limits due 1o
improved access to health care amongst others. The result is that at the time
when there is an increase in the number of actual and potential beneficiary of
govemment initiatives, States are either seeking ways to cut back social security
costs or are not improving upon the appalling standards of facilities for the care
of the elderly. For example, a 2007 report of care homes in United Kingdom
siastes that resident of care homes were ‘left lying in their own urine or
excrement, suffering malnutrition and being abused by staff. Twenty one percent
of care homes failed to reach minimum standards for privacy and dignity'.'

Similarly, in some developing countries particulardy in the Asian and African
contexts, although the elderly *still hold traditional positions of respect’™, thiey
face the rlf-.k of neglect and isolation. Families are increasingly assuming
structures’” that threaten and indeed overturn the traditienal network of filial
support due 1o such factors as -migration and urbanization of family members;

* “Tha Right of Older Frople in Kyriyestan’ HelpAge Besearch Summity, sviilable at hitp v Belpage aeg
meﬂ 16 Apnl 2006, p. &

"WHO Global Repory. G eitn? p 36
A , Milles, L, 2010, International human Rghts and the Exderly’ Marqueste Eider’s Advisar: Vol. 11(21, 9355

" sep Ney, 5., 2009 Risohving Metsy Palicy Proflemi Hondleg Conffics is Envronment, Transpert, Mealth oad
ﬂwnrfsﬂ'rnr Lanaisn: Earthscan. p. 94

“ Sabyy boomers s the term used to difine the Aemivtican gereration born between 1984 and 2964 aftor W'
[
"'Mlllm T, 2001, “ncreaning Lengewity snd Mesieare Cipamatures” 2802) Demograshy. p. 215,

* San Ogawa, H and Ketharford, LD, 1967, “Shifting the Costs of Carmg for the Oderly Bick o anlues "
gsar; WA v Wark,' 23(1) POR. pp, 6&-T
"t s estimated that by 2050, 1 out of every S parsons will bis over the sge of 6. See Socil Develagment
and Agwing: “Crisls of Cippartunity?' 2000 WHD publicgtson. P4

Mllbﬂ LN, 2010, Sogee note 11, g 357,

" il
* For instance in China, there & no soclal security systern asd the family system has a dominant roke for the
care of tha #lderly, However, the sustainabifity of the system iy being usdermined by tve Chinesn's prograsi
himiting fertility rates thedeby reducing the capacity of the famdy system, Ses Hang, L. 1954 'Panty and
Security: A Samalation Study of Did-age in Rural Chine " 0020 POR. pp 4204
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the ever shrinking roles of women from being the main traditional homecare
givers to professionals outside the home: and conflict situations and social
disruptions resulting 10 €XCEss modality, family separation and forced
displacement of persons.™ 1t is clear that while the factors respansible for the
changes in all societies cannot be homogenized, it may be argued that pld people
everywhere are potentially vulnerable to at least one or all of the problems of
.isolation, neglect, impoverishment and abuse. .

{3 The Common Goal of Ihrl and Shari*Ah Vis-A-Vis Development of

the Individual Person

‘The bodies of law considered in this work have been chosen for the perception
that there is a shared objective for the all-round development of the mdividual
who appears to be the focal point of both laws. For IHRL, it has been argued that
the traditional application of international lsw was to 3 considerable extent’”
essentially State-centred™ and as such the development of IHRL within
international law generally proceeded from perceptions of obligations which a
State owes to individuals withm its jurssdiction ™ Thus, human rights advocacy
presents a powerful perspective from whach one may critically assess all arenus
of human existence such that any act of injustics is prima facic a human rights
issue >* It may be argued that adopting 3 bman rights approach in the resolution
of human problems panctures bereascratic and policy bammers by putting "human
faces” to those peoblems. ln present tmes, 3 nights-based approach to 1ssucs.
appears 10 be 21 IMPOTEsT SARcgy fior esabiishing foundations that are expected
m}i&dwmumﬁmmppﬂmﬂehum
sufferings snd the sbese of persons. 30d @ the context of this work, the elderly.
In the same conpection, Maskims belseve that the ovenll goal of the Shari*ah 15
umth:hmmd'hhﬁvihﬂh.hﬁrmum and matenal
success. As one observer has argocd, the basis of the subsidiary sources of law in
Shari“ah is that in the interpretation or application of the law, judges and junsts
should exercise - *equitable discretion to exclude the application of a certan
rule, established by analogy or by 2 text. 1o 2 certain situation or event, on the
ground that such application would jead 1o injustics o¢ hardship.™ In support of
this position, Islamic jurists cite the following Qur'inic provision- “Those who
Iismm&:wmi,mdfn{hwﬂ::bmmmmfhm:mthcm Whom
Allah has guided, and those are the ones endued with understanding” ™

™ pinmer, Z. et.al, 1006, The impact of Past Conficti and Socal Dearupton on the [iderty in Cambedia
12{2) POR. pp. 333334,
" acknowledged sxceptions exist within intemationsl Crimingl Lsw 30 intarrational Hemantarian Law
whiere the rotion af individual crimine respomsibility has lapg wnoe been pounded. Ses Schwvell, [ 1946
‘Crimes Against Homanity,” 23 Hritich Ve Mook of Mternational (aw. po. 178126
% Mullérson. LA, 1990. ‘Human Rights 3nd the individual 25 Subjert of nternational Law: & Seviet View.' 1
Furapean Journg! of International Low. p. 34, '
B pacCarquedale, Bl #ad La Forgia, R., 2001, Taking Off the Blindfoids: Tortur= by Mon-State Actors.” 1 Humon
Rights Low Review, p. 183, .
" na rights mmmmmwnWWWManumdutm
injustice, . ! e Yamin, AE, 2009 Syifaring and Powerlogsmeus The signdficente ol Promoting Partcipation
in Faghts-Based Approsches to Headth” 11(1) Health and Hurmnan Rights. p. &
* omar, M.A, 199 “Reasoning in Wlamic Law® 13 deob Low Cuarterly. p. 186: Kamall. MH. 1996
mllnhmlmlnl Jrtues in Ilamie urisprodenee.” 13 Arab Law Quorreny. g. 3.
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It 'is in view of this shared objective that the work posits that the responses of
both THRL and Shari*ah ¢an bath be employed for the development ol a robuost
regime on the protection of the nghts of the elderly and their personal
development.

1.4  The Elderly, Social Security and IHRL

IHRL consists of a4 network of international instruments for the protection of
human rights of all persons, old people inclusive, Article 25 of the Universal
Declaration of Human Rights, 1948, (UDHR), recognises the nght of everyong
tor un ndequate standurd of living and access 1o social services and security in the
event of old age. Further, in 1991 the United Nations (UN) adopted the
*Principles for Older Person' which details under five sections of independence,
participation, care, self-fulfilment and dignity, how the human rights of old
peaple including but not limited to social security are expected to be realized and
guaranteed in all societics. However, the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social
and Cultural Rights (ICESTR) both of 1966 contain no explicit reference m the
rights of the elderly.”

Nevertheless, the international supervisory bodies (usuvally referred to as
Committees) for the implementation of the general provisions of internationally
negotiated human rights treaties have always taken the mitiative to interpret
relevant provisions in such ways that State Parties” obligations in relation to the
peculiar needs of the clderly are emphasized. For instance, the Commitiee on
Economic, Social and Cultural Rights (CESCR) in one of its General Comments
(GC) had stated that while article 9 of the ICESCR provides for “the right of
everyone 1o social security”, it must be implied that this provision envisages also
‘the right to old-age benefits™, *social services and other assistance for all older
persons. Similarly, the Human Rights Commitiee (HRC)" has observed that
‘the wvulnerable sitvation of clderly persons placed in long-term care homs,
which in some instances has resulted in degrading treatment™' violated their
rights to haoman dignity protected by article 7 of the ICCPR. It §5 clear that the
nights of the elderly to social security is reasonably recognised and guaranteed
under IHREL and that the obligation to provide adequote messures resides entirely
with governments and not private individuals. This fact notwithstanding, i 1s
posited that it is important that an international instrument under the auspices of
the United Nations 15 adopted which will exclusively tackle the vanious ways

that the nights of the elderly are violated in both developed and déVveloping
contexis. N

1.5 The Elderly, Seocial Security and Shariah

Shari’ak consists of the body of rules which Muslims believe were divinely
ordained 1o govern their lives and mutual refations. In the Islamic hierarchical
order of rules, as indicated in the Qur'dnic provisions of 17:23-24 amongst

¥

' Sae the statement Sy the CESCR in para 10, GL & The economic, sacial #nd cultural nghts of older prrons.”
™ i,

“ CESCR GE 18, The right ta sooad security (art.91. 2008

M This 14 the inteenatianyl body responsible for the superdslon ol the Implemsntation of the prowilons aof (he
ICCPE, 1966

" gag e Conehading Observations (C0) by WAC o Germany, 2004, CCPRMCO/MO/DEL. para 17,
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others, kindness, care and support to parents is second only 1o worshipping God,
The Islamic belief, therefore, is that the care of the elderly, being an important
expression of worship, is an ‘avenue’ to Heaven™ Therefore, the first port of
call for the welfare of the elderly in Islam is thewr family. This appears to be one
of the reasons why the refigion of Islam encourages the extended family system
‘to provide extra care of the young and the elderly.” That lslam places the duty
of care for the eldetly on their children is also apparent upon a perusal of the
Islamic system of mheritance. Parents are allocated specific and non-negotiable
shares in the estate of their children in the event of a child's predecease.™
According to the ‘resolution on the subject of the rights of children and the
elderly’ adopted in 2000 in the twelfih session of the Islamic Figh Academy™, a
State 15, however, expected to take over the care of those old people for whom
the opportunity for family care and support are unavailable due to financial
hardship of family members or in circumstances of destitution.™

Perhaps, it is to reflect this Islamic position that Articles 10 and 27 of the Basic
Law of Government of Saudi Arabia” were promulgated as part of that
country's law. Article 10 containg the aspiration of the government o
continually scek to strengthen family ties and care for all the members of family
by making provisions for the *growth of their resources and capabilities.” On the
other hand, Article 27 guarantees the rights of the citizenry to social security "in
cascs of emergeney, iliness and disability, and in old age.’

1.6 Conelusion

This analysis above has sought to show that while governments are the first and
mun duty bearer of the fulfilment of the rights of the elderly in IHRL, the
reverse is the case for Shari ‘ah. Therefore, it is proposed that both bodics of law
would enrich each other if a strong degree of complementarity berween formal
and informal welfare services is developed. The present conditions are such that
States at this point in time cannot apply significant draw backs to their duties of
ensuring the welfare and security of the eldedy as IHRL envisages. This is
especially in current situations where family support systems as envisaged by
Shari*ah are increasingly becoming inadequate or non-existence, Thus, the way
out is to develop an international regime based on the responses of IHRL and
Shari*ah that is & synergy of state obligations and private duties to care for thg
elderly. Such a regime is expected to make private obligations as recognised by
Shariah the business of IHRL but through the monitoring, supervisory and
empowering apparatus of the state by the provision of sociul amenitics and the
night economic conditions

5 s facs acreeding 1 8 populs tradition credited to the Pronhst of istam. Muhammad, an individuals saey
fouse 10 Earadioe Lrvs under (e St of her Tl mather

s Hmalth Care Prowidey” haedhoost sn Meslim patients by the lusmic Council of Dueensizng. 1996 P13

* See 1L

P ihis & ae orpen of the Orgasissbion ol hlamie Coslerence [N OIC W perhopt, the largest
imergovemmental orpanastion of Muzim 2ates kg the FA o responubie Tor research and the issuence of
npenlora n rottens ot applicaton of TharTa® groweey == Migien trte

Uoor Fesolitions 18 Origingl Arshic tewt semisble ot bty fwew Sighscsderny org 23 /grar/1]-T him
Accaserd 23 jare J030. [Tramletaom e the sthar 3|

" Full vewt swsilable 3t trtpf e ideannto comjdorments Seuds Aratap Basc Law mim . Acceisad 33
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