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Summary of the Chapter
Generally, marriage is recognized all over the viorld o i

status benween the parties to it. Such Status may oivo v oo
incident. such as in matrimonial causes, claim as widine o B
inheritance e.l.c. A[am-iuge can be MONOgaAMous m.,)”/-\ gipous it il
recognition given to such marriage that could validly give oo
incidents arising therefrom. This chapter examines the right o1
10 enter into marriage contract under the 1999 Constiturion o o
Federal Republic of Nigeria (as amended) and also the Shar'iah and
whether that right extends to pluralization of marriage wite or ot
paper also discusses the effect of [)./uruh:ft(?u of ”12'/\’\ ¢und
the two laws, I1S validity or <)l/w1"\3'1.w (_rml.nlh'lluur N g,\L f
under the Pl‘()vi.s'ions of the I‘)‘).,‘) .(,mzslgtvzllluff{ 1;) engage on pluralin
marriage/wife against the provisions of Shar i
Introduction
Marriage regulates mans.
emotions, provide cooperation bett “
units of society called the m'nul)i.'\
' 1 mind most importan!
ease of body and mind
organized continuity oln

's passion. fultill mutual hanmom
between 0ppostie set. creates e

ords tranquility, peaes 8
weilitates onderty and
Iy it facilitates oraeriy <

jan's progeny.

# A i
i ¥ ";’“".,_xig w\‘ L 2900, i
| oaw Npogorit WU
' ¢ Practicy ol Mushm Famtly b
‘Ambaly The Practith
8O

e ———




Pr 10 Olatoke. (San) & flhabaker, dhehd tIhamd Tijani

Both under the Shariah and the 1999 (‘nns!ilutim,\ (as amended), a
person has the right to marry il he/she is capable of doing so
provided that all the conditions a\ss<')c1;thd with marriage in the
society where the marriage is tobe solemnized are fulfilled.

" Unlike the 1999 Constitution (as amended), under the
Shari'ah. Marriage becomes Mandub (i.e Laudable act) for a
Muslim man who guarantees his full control over his carnal
desires. guarantees his financial capacity to pay the dowry and
fultill the obligations of marriage. [n this circumstance marriage
becomes  Mandub  which attracts reward ?nd attracts no
punishment if the marriage is not contracted.”  But whcre a

~ Muslim cannot fulfill the conditions identified in the preceding
paragraph. marriage becomes Wajib (obligatory) tor him/her.’
Under the 1999 Constitution (as amended). these conditions are
not stated although. similar guidelines may be found under the
Marriage Act or Matrimonial Causes ACT.
Definition of Marriage
Marriage has been defined as the formal union of a man and a
woman by which they are or become husband and wife.' Marriage
as also been defined by Lord Penzance as: *“The voluntary union
for life of one man and one woman o the exclusionofall others’
The definition given above by Lord Penzance excludes
polygamous marriage and other unions which do not conform
with monogamous marriage. However. under the Shari'ah. both
monogamous and polygamous marriages are allowed with certain
conditions. ‘
The word Zawj is an Arabic word which is used in the Holy Qur'an
asa“‘pair” or “mate” but in usage. it connotes marriage.
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{ marraage which o rog ogmized by the In i 1is

Laaitrac ted il valduntary uniom of ane mios :
excluvion of ail others durmyg the continu e T A :
The defintion given above also limits the connotior
marriage 10 union of a man and a woman | |

Marniage) which is not applicable to the Inotiasn of W0
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under the Shar'iah. Under the English Lavw. marriage i+ o crred
by the provisions of the Marriage Ac¢' and Matrirnon o 2 .

Act which were enacted pursuance 1o the provicon
constitution.” '

Legal Framework For Marriage UnderThe Shari'ah

The legal framework for marriage under the Sharizh can be fuund

in the Holy Qur'an and Sunnah of the Holyv Prophet Munammad

(Peace and Blessings of Allah be Upon Him ).
And among His signs is this that He creared for vou mot
from among yourselves, that you may chsell *live, i
tranquility with them, and He has put love and mercy o
between your hearts. Undoubiedly in there are signs for those
who reflect’”  And Allah has made for you your mal ur
own nature and made for you, out of them sons and daugiier:
and grandchildren, and provide for your substance f 1he
best"”

"Cap 123, Laws ofthe Federation of Nigeria. _vfu

*Cap. M6, Laws of the Federation of Nigeria ;i;a.;,q
" Cap. M7. Laws of the Federation of Nigena ;%;‘a)«i‘ WA

Cectom 315 1999 Constitution of the Federal Republic ui higena

‘(30 21
6 72

870




P 1O Olatoke, (an & dbabal ke l“:s.’h“ Abamd Tijani

"

The Pmphu\qummdluh..we said: o
O vou Youngman, whoever is able to marry Almuld murrv fmr Ihat Wzll
e (’;*lwmmmm'r iy gaze cand guard his modesty’

Marriage is my ft adition; w iwuvcr kec,ps away thcrefmm is m){
from mrmn:sum' e L S
~ According to the Mdtmnomal Lauscs Act. mdrna;:,a includes a
| purpumd marriage that is void. but does not include one entered
1nto according to Muslim rites or other cuslomary law."”

It is to be noted that the intendment of the Law makers whﬂe
" LﬂdLUﬂL Matrimonial Causes Act is not to interfere with the right
- of'a Muslim Man to practice polygamous if he so desires and by

extension, the lnterpretatlon Act does not preclude any person
from marrying more than one wife if the person does not contract
- marriage under English Law. This is also in consonance with the

provisions of the 1999 Constltutlon (as amended)
- The constitution provxdes -

~ Every person shall be enntled 1o freedom of thought,
conscience and religion, including freedom (o change his

- rel:gzon or belief, and freedom (either alone or in
community with others and in pubhc or in prnan% 10
:mn:u/e.s/ and propagate his rellglon or belzef in worship,
Imahmg practice und obser rvance.” -
Every person shall be emztlcd o assemble fwef
‘associate with other persons, and in particular he may
fora or /}m’cmg 10 any p()hmal party, trade muuu Or o
other association for the pmreclwn of his i interest.
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hoever iy able to marry should marry for that wily
o anicd g his modesty | ~
hoever keeps away therefrom is noy

e Prophet was reported to have said:
(D vou Yorneman. w
Incdss ot lower Ins gaz
'\,!aarm:m* i my tradition: w
womamongsime’” . e
According to the Matrimonial Causes Acl, marriage includes
purported marriage that is void. but does not include f*rm entered
into according to Muslim rites or other customary law. |
It is 1o be noted that the intendment of thc L:fw mz;kcrs while
enacting Matrimonial Causes Act is not to interfere »mh the nght
of a Muslim Man to practice polygamous if he so desires and by
extension. the Interpretation Act does not preclude any person
from marrving more than one wife if the person does not contract
marriage under English Law. This is also in consonance with the
provisions of the 1999 Constitution (as amended).
The constitution provides:-
Every person shall be entitled to freedom of thought,
conscience and religion, including freedom to change his
religion or belief, and freedom (cither alone or in
community with others and in public or in privaie) to
manifest and propagate his religion or belief in worship,
teaching, practice and observance.”
Every person shall be entitled to assemble freely and
ussociate with other persons, and in particular he may
form or belong to any political party, trade union or zm
other association for the protection of his interest.
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i { : ife 1s not the same with polyzamy under the Shar
./ because polygamy under the Sh =Y Under Hhe Shars al
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one wile but not more than four wives ¢ al
ohxm, m "  atatime. whereas, pluraln
cans n]all\ 11](‘ more thd'] one “ e and not limited |
»_-;v» ives at a time. The former is qllo\\u }\ am whil B
;   ';__ -1J:}tmb:dcknOutnnhtl\ SR
;"_f:;The plaCHCS (ﬂfman\mU more than one wile has been inexisiencs
«j-irsf_.,;..-‘_lgjjSmce ‘time immemorial among different pe ol D
;‘,,;.‘,'_;-'>’\R011d Before the advent of Islam. the Arabian \:u.—“ .
v,j_'-&ﬂd the\ plﬁCth@d phlidhqi‘ﬁ In Jewish and Chrisuan religous
el :SCflpfuru one finds that polygamy wasanacce ented wav ot lite.”
~ Going by the definition of marriage given by Lord Penzanee

"*f*»“()\mxd Dictionary and the Interpreta ion Act

- nor plurahtv of wife is alloy xcd under hw‘m Law. no w
onducted under customs

~ Muslim marriage and marriage

are axdudcd from marriage recognized by \atrim
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examime the  provisions ol Shariah and (e o

Constitution (as amended) to know the extent in Which a g, uJ
exercise s right to marry more than one wife. o
Sections 38 (1) and 40 ol the 1999 Constitution (
veny elearenough and itis trite law that where the

as amende ) dre
Words of ;3 ¢

atye
are clear and unambiguous. they should be accorded thejr plain
and literal meaning. In the case of INEC v p D.P, Coomasie.
LC A held inter-alia that:

Iis well scuiled that in construing and mterpreting the words of
the Decree or any other statute, grammatical and plain me
he accorded them provided the language used js cle
unambiguous. Consequently it is not the business of the coury
bring in, chip in or even interpose any language and o Words
which tend 1o alter or change the intention and meaning of
statutory provisions. ™ v
Under section 38 (1) of the 1999 Constituti
person is entitled to practice his culture/ custom. thought, belief
and religion while under S.40 of the same constitution. h
entitled to associate with “other persons”
Therefore.
right to marry
and custom

cznirzg
ar and

on (as amended), g
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a Yoruba man can exercise his constit
as many wives as possible under Yoruba n
I a society where such native |
recognizes plurality of wife without inte
person. A problem may arise whe
Muslim because [slam,
plurality of wife.

Under section 38 (1) of the 1999 Constitution (as
person is entitled to practice his culture/
and religion while under
cititled to associate with "0

utional
ative law
aw and custom
rruption {rom any
re such a Yoruba man is a

although endorses polygamy. forbids

amended). a
custom, thought. beliet
5.40 of the same constitution.
ther persons™
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Theretore. a Yoryhy Mman ¢ ¢ his con:
right Lo marry as many Wives ag POssible upger \"4;t‘1;;f:‘!:ltu"
and custom in a Society where such naty e I,m- 4ty
recognizes plurality of wife Withou l
person.A problem may grige Where
Mushm because Islam, although ¢
plurality of' wife.

AYoruba man who ig » Muslim cannot be
that he 1s exercising his constitutional right g
and 40 of the 1999 Constitution (as ame
four wives even though he contracts
Yoruba native law and custom that
weause with the advent of [glgm.
metamorphosised to polygamy
Lime subject to certain condition
in the Holv Qur'an:

If you fear that you shall not be able 10 deal Justly with the

orphans, marry the woman of vour choice, two or three or four. But 1’[ vou

Jear that you shall not be able to deal justly with .Ihcm, thenonly one.
The above provision of the Holy_ Qur'gn i1s the la\y }hal approves
polygamous marriage in Islgm with stringent condmor}. The verse
refers to justice as the cardinal prmgnple to be complleq with by
any Muslim man tha. < ishes to practise polygamy. T_!le verse .\\‘af
revealed after the Battle of Uhud whgn the Muslim Lomm'ufuue}
were left with many orphans and widows anc! so.mle‘ ‘ca?l,w;ste(;
wars. ~ The treatment was to be governed the prlr_ltcflp es c:) ng;rwams
humanity and equality. It is recomquded that | somen) o
T, - more > wife. he should have enough
0 take or marn more than one casls ot the ndditiviial wives
Tnancial capacity to look after the needs ol th

Just] v ach wife should be treated
1nd he must do equal justice to them. Each \\‘ll;l\h:l
: i ing thei jugal anc rrights.
equally in fultilling their conjugal and other g

A0 exeree Hsial
L 2
¢ law
. and custom
MRCrruption from
such g Yoruby man 15 g

ndorses polygamy. forbids

any

allowed 1o claim
€r sections 38 (1)
nded) 1o marry more than

the marriage under his
allows plurality of wife

plurality of wife has
with restriction to four WIves at a
s that must be fultilled. Allah say’s

343 .
© Supra. fuotnote6, p 1453
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i a man feels that he will not be able o treat the wyy

W ”}'
cquahny and justice as required by the law or that he does o,

tse means to support ihem. he should restrict lnmself 1 Marry i
only one wite. Thatis the requirement and/or condition stipuj..
by Allah : b g ,

It was reported that Ghaylan bin Salamah accepted |4,
and had ten (10) wives then. The Prophet (PB.UTL) said ypy,

¥

hum: Keep fouroutol'them and made the others free. |
Likewise. Abu Daud was reported to have said frop,
Harith bin Qays: [ accepted I[slam and I had (’i,’;{/]l”‘»lj'i\'cga. I
nientioned it 1o the prophet. He advised: “select™ four oy
of them.”
The conditions under which a Muslim can be allowed o
marry four wives are as follows:
: i. When the wife is suffering from a serious disease i
paralysis. epilepsy or contagious discase.
ii. When the wife is proved barren and after the medical
examination the experts have given their opinion tha
she is not capable of bearing a child.
i1. When she is of unsound mind.
iv. When the wife has reached an old age and has
become weak and infirm and cannot ook atter the
house and the property of the husband.
v. When the husband finds out that the wife has o bad
characterand she cannot be reformed.
vi. When the wife has moved aw ay from the husband's
house and has become disobedient and the husband
finds itdifficult to reform her.
vit. When men are Killed during the war and a laree
number of woman are lefi |

wehind, polyeamy can
provide best solution,

i

i See also Muw atta of Ham Mahik
Cbid, p1ae
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vit. Where a man feels th

. wordinarily, he can not do
without a second wife

_ in order to satisfy his natural
desire which is very strong and when he has enonoh
. .. meansto support her, he should take another wife,

It tollows therefore that Islam allows botl polygamous
avnd monogamous marriage but definitely not plura]’il*; of wi §
(1.¢. marrying more than four wives). This establishes the firm fact
a E\f'll.ls.lllll' cannot hide under sections 38 (1) and 40 of the 1999
Constitution (as amended) to marry more than four wives no
matter the tribe he may belong to because being a Muslim. his
entire life shall be governed by the provisions of Shari'ah
discernible from the Holy Qur'an. the Hadith of the Prophet
(P.B.U.H.) the jma and the Qiyas.

Once a person becomes Muslim, he accepts the entire
rules and regulations governing the religion of Islam and he must
live his life in that direction without having recourse to any native
law or custom or any other law that does not conform to the
provisions of Qur'an and Sunnah of the Prophet.

When a Muslim brings an action in court of law to seek relief that
he be allowed to practice plurality of wife under sections 38(1)
and 40 of the 1999 constitutions, his action cannot succeed
because it has been hicld times without number by the Superior
Courts of record thatonce a person bglongjs to pax*chlar
association he /she is bound by the constitution of that assoc.xj.um‘x}
until and unless he/she denounces hlS/‘hC!’ mel“n\‘)ersi?}), Q;u:;:nw
the supreme constitution of ?slzm? and %M proy ib%ﬁo‘ni 12y %\ n\; )_
« o on all Muslims world wide. See the cases ol AMBIOSE
force on al el aha 2 Aabai V. Okogbue” and Omaliko
Anigbogu V. Silas Uchejigbo: Agbal chanetad Fig Aahito
\’ ﬁma&nc A man who has four wives has exhausted his rightta

: tovila Qhart'iak
marry morc wives under the Shart tah.

6488 paras A-C.
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Any purported additional wife (s) after the fourth wife i
" i s ok Vi nd A g 3
illegal with far reaching legal implication. The additional wife(s)

15 are not recognized by the Shari'ah.

Conclusion
The priority Islamic Law accords the contract of marriage is dye

to the significant role it plays in the civilization. It regulates the
satisfactions of human nature of lust and establishes the basic
units of humanrace called the family.

Any Muslim who marries more than one wife is required by
Shari'ah to treat them equally in all manner be it feeding. shelter,
clothing. and even in sexual responsibility. If one is unable to treat
them equally then he must not marry more than one wife.

Recommendations
Itis hereby recommended as follow:

Since it 1s settled that a man has no power to treat his co-wives
equally no matter how much he strives to do so.”it is
recommended that marrying more than one wife should not
be based on financial ability alone but also on piety. A man
who marries more than one wife should have enough
financial capacity to look after the needs of the additional
wWIVes.

6 Whoever intends to practice polygamous marriage should
not marry more than four wives at a time as laid down by the
Shari'ah. hence. plurality of wife is unknown to Islam. ,




