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Introduction

Fhe notion of harity 15 an old conce
laws. Under English common law

l!w courts many years ago while under Islamic law: the notion 1s
governed by the main sources of Islamic law Le. Qur'an and
Sunnahof Prophet (s.0.w). The notion 'charity hcgin;x athome' 15 a
vomimon saying in Enghish language. bu legally ﬂbt}aking. it H

iitmlﬂlul whether charity actually begins at home under English
aw.

punder Islamic and English
s concept is developed by

Under § ngllsh law, a charity muslt be established for the
lently important section of the public rather than

benefit or a suilic
lor the benefi of private individuals. Thisis the muin justification

tor the legal and fiscal concessions granted to charities. Public
benefit is the hallmark of a charity within a common law context.
But in Islam, family members have priority in matters of charity
Fhisis before considering those who are outside the family.
Against the above backdrop. this paper will examine in
detail this notion under both laws in order to find its apl
apphcation legally speaking. In doing this, it examines the
dchnilinns :nurolucclﬁ of charity, It also discusses how charity is
classified under common law. It further analyses the concept of
wag/ and its classification under Islamic law. Finally, the pape
‘,um{_\_,-'scs the application of the aphorism of charity begins atk
from the perspectives ol l?nglis{l and Islamic laws to show
the saying belongs.
Definition of the term Charity

At the outset, it must be mentioned that charity in 18
technical meaning' but mnw%ﬁtalulo : dc’:t'mili(m.l
concept of charity has been”developed by the courts
vears. T'he courts have also reframned from attempting
charity. Before the Charitable Uses Act, 1601 was pa
were discussions as to whether the definition of charit
formulated.

See Income Tax Special Purposes Uommissioners v Pemsal }I”l] AC
Macnaghten 1) said of 'charity’ that of all the words in the English langu e b

well ag a legal signification 1 am not sure that there v unc_‘whmh maore unmi Laka
meaning. For more detail see Kerry O'Halloran, Charity Lavie and  Sool
International Study. (1 ondon’ Routledge, 2007) p 19 3
i England and Wales n limited defintion was provided in the Recreati

105K and will e avalable i the forthcommmg chacoes legislation
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changmmg society. In the same vein, a statutory defimtion muglht
ter certaunty needed on the meaning of charity. On the contral
it has been argued that the advantages of a definiton could |
tusory in that 1t omght result in a fresh spate of hugation and
provide a set of undesirable distinctuion
[ he defimuion of chanity as provided in the preamble of the
1601 Act has alwavs been the most common definition despite the
fact that the Act itself has been repealed. It has been the practice of
the courts to look at the preamble of 1601 Act for guidance as o
what purposes are chantable. The Preamble lists the following as
chaniable e
; relief dged 'impwlmn# and JOOF /"(‘tl/'t"e 1hi
maintenance of sick and maimed soldiers; dhd mariners
school of learning, free schools and scholars of universities
the repairs of bridges, havens, causeways, churches, sea banks
md highways, the education and preferment of orphans, the
refief stock or maintenance of house of correction, marviages
poor maids; supporting, aid and help of the young
rraddesman, handicraftsmen and persons decayed, the relief of
redemption of prisoners or captives and the aid or ease of und
r inhabitants concerning payments of fifteens, setting oul of

b AIErs ll”l! ':"’I r :"t'_‘i )

h ns Charm: o gmd Praciice (London dweel & Mavwell 19884 p |
b ¢ CESC O InCOorpoTa rE Law Reporung for England amd Wali {fiarney Crenera
emn 3 S Also Svy William Grant M R in (e case of Moru _"-'Jh.;nn',"-_-"'.,“'t'“ 151 K Vs
99 ond tha nanty t™ha 5 widest sense o denotes. all good affecnons (hat mern ow@lt 10 bel
Waras tn iher, i s mest restncted and comanon sease, relwe! 1o the poor For turther ST SEP
Mamwe & DB Parkex dor om Chariver | Landan Sweet & Maxwell 1984 ) p
was repealed and replaced by the Morimamn and Chantabie Ulses Act, 1888 Hur agan the 1888

Aot had repealed by sechon 38 of the 1960 Act However despite repealing the provision preserving th
Preammble e 1960 Act o the other hand in secthion 1R 940 provides that any reference in any enuctment ol
Ouuwment 1o a Chanty within e meaming, panaew on interpretation of the Swatuie of Flaeshen | | Hestd]
1} o e preambie shall be condirued as 2 reference e a charty wothm the meaning wheeh the word

bears us logal ierm secording Wt law of England and Wales See Muawsce & Parker. Tudr on Charities.
&3

&
B
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The 1960 Act w

ng

0 the exercise of the court's Junsdiction with
reSpect 1o charities  From tus definition, it is clear that the 19640

- o 2 which could change the subsiantive law of
L‘hqut.)=, This can be seen from the d i

endowed founday lon

and institution laking or 10 take !
England and Wales and coming within the meani
Interpretation of 1601 Acy

The above shows tha charity in the legal sense is a highly

technical term. It has heen ¢stablished that, in order 10 have a
charitable status in law. a trust must not only be for a charitable
purpese” but must also be for public benefit. The preamble of 1601
Act stll plays big role 10 the definition of charity where i is
mentioned that a irust established for one of the purposes
mentioned in: the preamble has been accepied as being of
charitable purposes But the question remains what will be the
position where a purpose 15 not included in the preamble.

This question has been answered by Grant M_R_ in the case
of Morice v Bishop of Durham' when he argued that the
categonies of charity purposes are not closed, and that a purpose
not on the list may be charitable nonetheless, provided it is within
the spint and intendment of the Act. From this decided case, it can
be seen further that even though the Preamble of 1601 Act plays a
pivotal role on the issue of chanty and charitable purposes, it is

notnecessary for a purpose to be hsted in the Preamble in order for
110 be regarded and classified as charitable. s
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et o the control and mur i i ol th
LCTCI8 1 s jursdiction i regard

hantable institulion W be recogrmised as one w
N ingdom law, 11 must be for any of the followy
prevention or rehel of poventy; the advanceme
dvancement of educanon. the advancement of 1

ommumity development, the advancement of health or tl
i .1 N LUK .il'\.l]'ll l lllt'“l-"l Ty culture 'k?ll‘l‘ ]
idvancement of human rnights confhict

onciliation or the advancement ol amateur sport, prom
¢hgious or racial harmony or equality and di

. Tl | | weed. by reason ol yvouth e il -healtl i

nancial ll|h]~hl|" or other disadvantage. the ad !
vironmental protection 8 Hhprovement, the ad cem

umal welfare;, the promotion of the ethiciency ol the

orces of the Crown or of the elticiency of the po s
WAL ces or the ambulane ervices. and any othe

(thin sub ;L“H”‘.J' ,l!‘-- seen lrom :',.;]w(-\, n ol inet iril
\ct that chanty which 1s ollered or given lor the benelst of al
dhividual o PETSOT W III"L benelicia Ire Knowi

‘..!'L”nl ’
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From lslamic law perspective. the word charity has a wider
word Sadagah which means a pious acl is used 1o
Cin Islam. Thus, in Islam, to help a weary

ly mean alms 1o the

meaning and the
dendte the term ‘charnty
traveler 18 \m.hu;uf:1|'||1Lh1txr\nl|luLcu\uli
In a technical sense, the word sadagah means an
affering or gift made with the object of obtaiming the approval of
\Imighty, or a reward in (he next world " For example, a gill
ilagah since there 15 NO pIousS intention
led as a sadagah if it is made with the
o provide against his

noor only.

givento a friend 18 nota e
However, it can be regar
intention of reliving friend's poverty or |

falling into indigencc
Similarly, a donation if made for pIOUS purpose even IRINE

made without intention ol obtaining the reward from Allah (s w.1.)
is considered as saduqah. The reason is that Allah (s.w.1.) will
hless all donations irrespective of whether the gift was made with
(he intention of obtaining the rewards of Allah (s.w.1.). 1T a person
makes provisions for his persanal or for his (amily's future needs.
it is considered as a plous act €ven if there is no intention of
making a gift. However. it musl he said that on the issue of chanty.
[slam gives priority o the {amily members before considering
those who are outside the family. This point will be discussed at
length later
The enforcement or Import
Qur'an and hadith of the Prophet (s.a.w). In th
A/lah (s.w.1.) had ordamed to the effect:
To spend of your substance, oul of love for him for your kin, for
orphans, for the necdv. for the wayfarer, for those who ask and
for ransom of slaves, To be stead fast in your prayers and

practice regular charin

ance of sadagah can be seen in
¢ Holy Qur'an,

Sved Ameer Ali. Mohammedan Law, vol. | * Fdiion (Lahore Law Publishing
(ompany. 1976),p 215

fad,p 214

O A Yusuf Al The Holy Qurde- Text Franslation um'!('mmnemmv.Sﬂraha\l-l!aqamb,2 "1 Vi
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OF the dimae you spend us a comribution ix Allak's patk. or 1o
501 frve a dave o 13 a sadagoh given fo a needy, or 1o suppor!
your famey, the ome vieiding the greasest rewand is that which
vou spent om your frmily
Also i1 15 reponied in one hadith where it is said thai Saad
Ibn Abi Waggas had quoted the Prophet (s.a w) as saying that. “10
give 1o ene's child or wife is sudagah ™" In Islam. there is an
obligation in some cases legal. in others semi legal or morzal w0
provide for the maintenance o the parents, descendants and
kinfolk in gencral
The pnnciple underlying these conceptions which are wholly
foreign w the Enghsh law is directly traceable to the rule
cnunciated by the Prophet (s.a w.) when he said:
When 2 Muslim bestows on his fomily ond kindred. with the
object of earning the approval of Allah, it is sadagah. although
he hoas nat given to the poor. but 1o his family and children. ™
Again it is said 10 the cffect that- “Giving alms tothe poor has
the reward of one alms. but the giving to the kindred has two e ol
rewarls RN
Fren in maners of will, charity will be valid only if the r
property beyucathed fali within one-third of the net estate of the i
donor ™ This position was based on the radition of the Prophet
(s.a w.) reperted by Sa'ad Ion Waggas who said: R e
The prophet came 1o visit me in my sickness. | was thenat gL
Mecca and did not like to die ot a place where Imigrated The .~ . &
prophet of God said “God shail have mercy on Ibn m:l el
said 1o the prophet. ~O prophet, | am wealth and my only hew .a b
is my daughter Permil me that I make a -ﬂdn‘p% e ﬂé-
property. ~ He said. “No ™ I'said, “Should I make a will of
thard of my property. o

o Ml
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& Truses for the Relief of Povern,
Although there (s » presumption (hat. the public benefit st is now
virually automatically satisfled in rels

winh W gilfts Tor the relief of
poverty, nonetheless practice in this coniext has led 0 some
cunous idiosynerasies becoming par of charity law " This king of
charity s mentioned in the preamble of 160] Act as the fem
object. In the proamble it is referred differently as the relief of
aged, impotent and poor people  This is stipulated in by
W Jin Re Glyw™ where in considering s bequest for
building corages for oldwomen of working classes of the age of
60 years or upwards, adopled a disjunctiy

€ consruction, and he
said: “1 have no the slightest doubt thar this Ty '

§00d charitable
bequest. The preamble of the Swatute of Llizabeth refers (o the
reliel of aged, impotent and poor people. The words ‘aged,
impotent and poor’ sheaidbe read disjuncuvely
lnhhworchmuu.mword‘po' ¥ 15 used in two senses. In
the first sense, it 15 used in an absolute sense 10 indicate the
condition of those who live at low economic level as 1o the exters
that when for example. they stand in need of soup dispensed free
&1 a soup kitchen.” In the second sense, the word ‘poverty’ is used
relatively and it indicates the sondiyen of those who for some
reason stand in some special need, of who are less well off than
they were. Here, it means that a trust is for the relief of poverty if it
is for the benefit of those who heve come down in the world
Under this ground, trusts for the relief of people who have
suffered as a result of some natural or manmade disaster were held
1o be chariuable

-

“See Koy O'Hallorsn p 41
ln:qummn Wmsi

Boacee v Jopkmon | 1987 14 Ch 480 AR TRBALAG L relgs g
uﬁ-‘-hhbbu TR st RN € B g serg

aeipw g
‘h&t—-m:‘?-— b L' v Rl 1) avnie § ol | 108
@t Wey: Sy it Furd Poagrn | 993 § Al 4R )

- ) > e s .
: L » } At ing At op ] s
Pl SUURTY e e L O T S
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However, O » other 3o M s
Hommymonimate bend LAC ikt R SR
Rl L o 1% : the promotion of the religious
| and ph -l_nil well being of certain persans by promoting and
encouraging all forms of such activities as are calculated to cnntri}iﬂ“ t
the ht._‘l]hh and well being of such persons who were mi]erwiq; oLl"
insufi u_:um means to enjoy the advantages offered was not a trust for the
rehief of poveny
a. Tr;u sts for the Advancement of £ ducation
[ he charity for the ady ancement of education has been recognised as a
charitable trust m very early years. As to this category of charity, thereis '
no need for any clement of poverty but it must be for an educational
puit pmc* which the law regards as charitable and it mus! fall within the
spirit and intendment ol the preamble of 1601 Act (Elizabeth 1) " The
public benefit test is more difficult to satisfy in application to trusts for
the advancement of education than the trusts for the relief of poverty of
for the advancement of religion.”
In Re Shaw™ it was held that gifts for the advancement of
~ducation generally are considered as charitable. Again, that particular

stion must be heneficial i.e. educational value 10 the community

foUx'
1o a sufficient

4nd this benefit musl be available to the public or
riant section of the community. Education by itself 1 charitable

nip
he beneficiaries are rich or poor and whether or

rrespective of whethert
ot fees are paid. ;

Wwith regard O the meaning and scope of education, in
Incorporated Council of Law Reporting for England & Wales v.
{110rne) (reneral,” the phrase 'advarteement of education’ has been said
(o extend to the improvement of a uséful branch of knowledgeand 1ts
ation, Here, it means that education has heen interpreted

pubhic dissemin
yond the encouragement 0/ the teaching in

widely and extends far be
-hools and colleges.

T

—_—

| 195541 ANER 425
< (;, Maurwe & D B Parker.p 0
see Kerry ¢ yHallogan. p 95

[1958] 1 All FR 245
« ymuitaneuusly schools in the private sector which charge lees
Lye pt pun fo o See | Tizabeth Carns, p 6 :
\W"l\ 1En 73w 102 ’ b .-;,

may be chai yable pmwdtd-mi i it |
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.§pplicnbility of the notion "Charity begins at home'
Sarting with English law. it is submitted that the law considers the
‘mportance of public benefit even where a trust falls within one of
the four heads of charity as classified by Lord Macnaghten in
f’t'm,s'n_"s case. Thus. 1t must satisfy the test of public benefit in
l‘l'dt.'l: for it to be‘ legally charitable except for the trusts for the
rehefof poverty A chanty must be estabhished for the benefit or a
uuﬂic_tcnt)y Important section of the public rather than for the
henelit of private individuals and this is the main justification for
the legal and fiscal concessions granted 1o charities ' Public
benefit is the hallmark of a charity within a commen law context. ™
The dividing line between private and public benefit and
the measure of the benefit which should be conferred varies in
every classification of chanty.” Whether or not the element of
pubhic benefit i1s sansfied 1s a question of law for the judges to

decide on the evidence before them and the donor's opinion as to
what 1s public benefit 1s immatenial In EFnglish law, the
contribution made by charines to addressing the social inclusion

or social benefitis well recognised by the government.

In the same vein. the very element of public benefit is
presumed to be present in educational and religious trusts unless
the contrary is proved. But in respect of trusts created for other
purposes beneficial to the community. the requirement to prove
the presence of the element of public benefit is very important
since not all purposes which are beneficial to the community are

charintable.

Hart Pubhishing, 20000, p

hurdes Matchell and Susan ) ‘!.1.;11&\, ‘.;ml(fuf;v; X u!" harrery (| padon

[ hizabethCapns p 16
See Kerry O'Hallaran p 100

ATTS
or example the then Miruster of England and Wales responsible for chaninies declared “Charties are a
najor furce Tor good m socrety  They can reach out o some of ow mest margimalized and deprived

mimumhies and provide a stiong voice bur those who need it The Government is commitied to a diverse,
vnanding and vibrant velumary secior We are achieving tirs by helping chaniies to reahze then full

poicnuial to change Wives and help ransform commumnies " See Ibd. p 195
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However, currently, under common law, the charity in favour of the
descendant is no more regarded as a charitable trust and they focus only
on the public intereit and forget about individuals regardiess thew
needs.” The wider meaning of the term ‘public benefif is that it must be
in the intcrests of the ic as a whole that purposes of the trust should
be carmed out.” Jhis d ot mean that the trust must not be contrary 1o
public policy, or to the national interest, though clearly, if the trust
contains these effects the rule would not be satisfied.” The requirement
is not merely negative but it is positive in nature and there must be some
discernable benefits to the public at large from the existence of wust
proposed and the court must be satisfied that some discernable benefit
will result from the existence of the trust *
For example, although a trust for the advancement of religion is prima
facie charitable, nevertheless. there remains the question as to Whe
the gift is in fact beneficial to the public.” The trust must not simply be
made for the benefit of the adherents of the particular rehigion
themselyves. The courts will only look nio the fact as to whether thetrast ¥
s beneficial 1o the public and the courts will pot consider the meritsof
the beliefs which are to be prompted provided that they have a religious &
iendency and do not undermine morality of religion.” S R
Islamig law on the other hand lays much emphasis on providi
for one’s own children, descendanis” and kinsmen and it is regan ;ﬁ '
the charity yielding the greatest reward from Allah (s wi). Thes,
ond reasonable doubt that the notion ‘charity begins at home' is fu

applicable in Islam_The reason is that all Muslim jurists unanimousty
agree to the legality of wagfs made w favour of the wagif's dese cndants.
Again, one among the basic principles of charity in 1slam s that chari)
must be practiced at home first.” This basic principle rests
that the best object of charity 1 anything that is grven |
person from the moncy that s lefi afterhis expenses.

* toud p 15819
106G Raddall, p 1i4
“ had _

“ Sew M Pis Renerz (19071 1 Oh 402 ST o T s
*mwm.w‘mm-niu_g,j

“ et Coen. 9 18 B '-Ufi i
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In one hadlth the Prophet (s.a.w ) is quoted to say

(riving almy to the poor has the re ard of someone alms. bul
5 ' 14
the giving to the kindred has wo rewardy

to examine the definition of the

term 'wagf and its classifications. Wagq/ from the literal point of view
means detention, stoppage, checking, restraining’ or restrictng.” This
word emanated from Arabic word which literally means 1o prey ent or 10
restrain. In this context, Wagf is defined as the giving of property by will
or by gift in Perpetuily to the Islamic State for pious work or for the
public good.” Again, wag/ is defined as the detention of the corpus of ¥
donated property in the notional ownership of itself, while granting i
usufruct in charitable purposes either immediately or ultimately in the
future. " These definitions connote that the institution of wag/ enjoys
ownership of the second type that is the allegorical ownership, which 1s
the legal or notional ownership and that the wag/f acquires its legal

personality on this basis. i

Muslim jurists differ in ascertaining the meaning of wag/ Their
differences of opinions relate to the nature it should take. In Islamic
legal terminology, wag/means primarily to protect a thing, to prevent it
from becoming the property of a third party. Imam Abii Hanifa defines
waqfas the tying up or retaining of the corpus of the donated property in
the ownership of the appropriator, while devoting its usufruct. benefit
and produced to charitable purposes. From this perspective, there are
two elements which must be drawn: the continuiiion of the right of the
owner and second that the usufruct is to be devoted (v some charitable or

pious purpuscs.m

It is pertinent at this juneture

‘Mishkat U | Masabih. vol 1, us cited in Ameer Ali,p.21§
Sl Muslim, Vol 3, p. 867 English trans by Abdul Halim Siddiy
“Cynil Glasse, The Concise Encyclopedia of Islam, (1989),p. 417

"lbid
"a A Abdallahi. *A New Definition of Wagl On the Basis of which the Legal Personality of Wugi

18 Estblished.” The Journal of Islamie amd Comparative Law, vol 7o §T(1978) 57
“ihad

";;'i\l:ul Fyzee Outlines of Mohammedan Law, 4" Edivon (Dethi Oxford Umiversity Press wu-m'

' N

<.ze 164 pir e~ o -
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He said “No" [ said “Permit me for a third " The prophet viglied
You may make a will of a thurd although this 15 also too much 1o
leave after your heirs well 1o da is bewer’ than you leave them poor
and want whilst others meet their needs
I'he above tradition gives eredence (o the argument that Islamic lm\l
gives priority to one immediate family, a donor 5 not allowed 1o -l'h‘qQEd‘h al
s property at the detriment of his dependant. hence the charity begins al h-un;?_
['his is unlike the English law position where a donor may begueath all his

. ™
properties lo a dog.

Conclusion , " -
From the above discussion, the aphorism ‘charity begins al home' s well roote

in Islamic law. This is despite the fact that the saying is in English language and
was applied by the English law those days. Currently, the saying seeimns to have‘
been displaced in English law. This is especially true of the Englnh law of
chanty. The reason is that the hallmark of the validity of chanity under the law is
its ob}ccl being the public. The law does not generally view charity made lo
members of the family as falling within the scope of charity However, Islamic
law on the other hand has a wider meaning of charity. It lays emphasis on the
need (o create trust in favour of one's spouse, descendants or collaterals This
had for many centuries been practiced in Islam under the concept of wagf
Again, one point of departure between the English charity law and
Islamic law seems to be the nature and purpose of the approving authorines.
While the test of validity of charity seems (o be determined by wide discretion
given to the courts, (the preamble of statute of Flizabeth [}, the object of charity
in Islam is to seek the favour of Allah (s.w 1 ) and whether a charity has reward
in the sight of Allah (s w.t. ) is for Him to determine
Recommendation
* Widening the concept of charity in Lnglish law as i applies in Islamic
law will have an effective socio-legal benefit to the public as well as
aiding the practicability of the purpose of ¢ harity within the society

Al-Bukhari, Sahih al-Buhari, vol.4, translaced by Muhammad Mushin K oy
(Lahore: Kazi Publication, 1979), p.3 See also the of AbdulRakini b SN
fjameed& Anor (198311 C1 1133 4 Qé’%‘ e Rah"m F‘aﬂ

See ?ect‘mn 2 of the Charity Act, 2011 which an..d?.‘ a donor o b
animals, | i
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