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An Analysis of the Right of a Private Person to Initiate and Prosecute Criminal
Proceedings in Kwara State

Abubakar Shehu Ahmad Tijani’

Abdulrazaaq Adelodun Daibu**

Abstract

The legal ﬁ‘amewor"k gnd the procedure for instituting or commencing criminal proceedings in Nigeria
yary from one Jurisdiction to another. The method to be adopted in the Magistrate’s Courts in the
Southern Nigeria is not the same as the one to be adopted in Northern Nigeria. While a private person in
the South is required to lay his complaint through the police or file information afier being endorsed by
the Director of Public Prosecutions (D.P.P.) to initiate criminal proceedings, a private person in the
North may file a direct complaint in the Magistrate’s Court or Area Court without going through the
police or the DPP. However, there appears to be controversy in Kwara State Northern Nigeria on the
validity or otherwise of instituting a criminal trial via direct complaint by private individuals in the
Magistrate’s and Area courts among legal practitioners, judges and members of the public. The
controversy became hot and intense sometime in March, 2016 and continues to escalate till date. As at
June, 2018, there were conflicting decisions of both High Courts and Magistrate’s Courts ""on the locus
standi of a private person o file a direct complaint and the competence of a direct complaint filed in the
Magistrate and Area Courts in llorin. The Court of Appeal Jos and llorin Judicial Divisions have had the
opportunity of resolving this controversy one way or the other,” the position of the Court of Appeal is
subject to affirmation by the Supreme Court of Nigeria. This article examines the right of private person
10 institute criminal proceedings in Kwara State. The article analyses the provisions of the Criminal
Procedure Code (CPC), the newly enacted Kwara State Administration of Criminal Justice Law 2018
(KACJL) viz a viz the provisions of the Constitution of the Federal Republic of Nigeria 1999(as
amended), other statutory laws, judicial decisions as well as opinions of scholars and jurists with a view
to ascertaining the correct position of law.

Keywords: Legal profession, Administration of Criminal Justice, Initiation of Criminal Procedures,

Rights of Individuals

1. Introduction
Generally, in legal profession, controversy involving issues that affect the interpretation and/or

implementation of statutes and application of same are bound to arise among the stakeholders. So, the
controversy is bound to be resolved one way or the other either through amicable understanding of the
persons concerned or through judicial intervention. Indeed, one of the basic duties of the judiciary apart

LL.B (Kano), LL.M (Ilorin) B.L; Lecturer, Department of Private and Property Law, Faculty of Law, University of

**Ilorin, Ilorin, Nigeria. E-mail: asat2001ng@gmail.com Tel: 08035014962. o
LL.B, LL.M (llorin) BL (Kano); Lecturer, Department of Private and Property Law, Faculty of Law, University |
1 of Ilorin, Tlorin, Nigeria. E-mail: abdulrazagdaibu@yahoo.com Tel: 08039265824. . 1
See the cases of . Yinka Adebiyi v Salmat Adebiyi & Anor, (Unreported Suit No KWS/178M/2016) p- 11 (Akanbi \
1); Abdul- Rahman Ishola Salami v . Sunday Aremu & 2 ors, (Unreported Suit No KWS/37M/2016) (Mohammed
) HRH. Oba RS. Are Asolo of Isolo Opin v. Alhaji Musa Adewale Lawal & 5 ors; (Unreported Suit No
, MCIA/360/2017 (Ibrahim CM).
See Orjiv. Amara (2016) 14 NWLR (Pt 1531) 21 at 59; Oniyi

39

de v Oniyide (2018) LPELR 444240.
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from settlement of disputes is to interpret, construe, app!y and cnforce the lnw._3 Tl.\c Judiciary, re feseny,
by the courts is saddled with the responsibility of interpreting the constitution fllld other -‘»tmut,“’
enactments to ensure the protection of the_rigl}‘ts of pegple and resolve conﬂu‘:tmg interests ip, (’fdg,’?
maintain peaceful co-existence in the society. 'Thus, in the case of Olawoyin v Attorney G“”era; :,
Northern A’igvr"'ﬂ.s the court held that it has inherent power go safeguard the fundamenta] dhts l,/
Nicerians and guard against any infringement of those rights. Therefore, a person whose right w’

N 7 ’
violated. being contravene or likely to be contravened can seek remedy in a court of law. @

This article examines the controversy emanating from the decisions of courts on the validity or Otherwi
= ‘ i i 1 "ﬁ
of a direct complaint filed in the Magistrate’s and Area Courts in Kwara State. Th.e article also disgys,,.
the legal regime of the right of a private person to institute criminal procgedmgfs in the Magistrate an(;
Area Courts in Kwara State, the efficacy of such criminal proceedings, its legal effects g, "

. ‘:"
stakeholders and the way forward.

2. The Procedure for Initiation of Criminal Proceedings in Kwara Stg_lte' o

Criminal proceedings in Nigeria were formerly governed by two prmc1pg] legl_slatlon. namely; T,
Criminal Procedure Act (CPA) 8 and the Criminal Procedure Code (CPC) applicable in the Nigeri;
Southern and Northern States respectively.“’ Upon the creation of States from the former regions, ca
State adopted either the CPA or cpc."

These legislation have been applied for many years ix} t_he S‘Fates creatc.ad out of th.e former regions yy
recently when most of them started enactingledmmlstratlon_of Criminal Justice Laws (ACIL)
effective and speedy administration of justice. Kwara State is one of the 36 States of the Nigeriz,
federation.’® It is located in the North Central Nigeria and one of the 19 Northern States. Criminy

3 Daibu A. A, ‘The Judiciary, the Press and the Doctrine of Subjudice in Nigeria,” (2014) 1 (6) Ahmadu pej,
University Journal of Public and International Law, 5. .
4 Daibu A.A and Abdulrazaq F.F, ‘Legal and Practical Challenges to the Enforcement of the Right to Freedom ¢

Expression in Nigeria,” 92016) 7 (1) Yonsei Law Journal, 103; Olawoyin v Attorney General of Northern Nigeri;
(1961) NLR 269.

5(1961) NLR 269.

6 See also Medical and Dental Practitioners Disciplinary Tribunal v. Okonkwo (2001) 85 LRCN 908.

"Abubakar, S.A.T and Olatoke, J.O, ‘Access to Justice through Legal Aid Service in Nigeria: A Road vit
Potholes,” (2017) 1 (1) Al-Hikmah University Journal of Public and International Lavw, 148; Constitution of &2
Federal Republic of Nigeria 1999 (as amended) s. 46 (1); Fundamental Right (Enforcement Procedure Rul

2009, ss. 1 & 37; Ladejobi v A.G of the Federation (1982) 3. N.C.L.R. 563; Balley v President of Nigeria (198)):
N.C.L.R 658.

¥ C ap. C. 41 Laws of the Federation of Nigeria, 2004.

% Criminal Procedure Code (Northern States) Act, Cap. C. 42 Laws of the Federation of Nigeria, 2004. 3

19 Daibu A. A. et al “An Analysis of the Application of Alternative Dispute Resolution Mechanisms in the Nige®
Criminal Justice System,” (2017) 8 Ekiti State University Law Journal, 192; Hambali Y.D.U, Practice ﬂ'
Procedure of Criminal Litigation in Nigeria (Feat Print and Publish Limited, Lagos 2012), 4-6; Agabs 14

| Practical Approach to Criminal Legislation (Pre-Trial and Trial Proceedings) (Abuja: Panaf Press, 2011), 10'1};,.
Haml‘)al.l Y.D.U., Practice and Procedure of Criminal Litigation in Nigeria, 4-6; Agaba J. A., Practical APP™

;. to Criminal Legislation (Pre-Trial and Trial Proceedings), 10-11. )
About 13 states and t_he FCT, Abuja now have Administration of Criminal Justice Laws. The states are: A%
Akwa Ibom, Cross River, Delta, Ekiti, Enugu, Lagos, Ogun, Ondo, Oyo,

Kadu‘m‘l, K\A{ara and Rivers, See Mujuzi J. D, ‘Private Prosecution in Nigeria under the
Administration of Criminal Justice Act, 2015,

. nl
192-211. (2019) 63, Journal of African Law, 227; Daibu A.A eral

g &l

13 L
Constitution of the Federal Republic of Nigeria 1999 (as amended), s. 3 (1) and part 1 First Schedule thf“d

n 40 |
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¥y
. initiated in courts in any ps P
.an be il ny part of Kwara State based on the relevant provisions of the

- :ﬂg\ L e RE . s Wisiam N .. .
Lix‘il procedure Code " and the Kwara State Administration of Criminal Justice Lasw 2018 (KACJL)
] e ]

¥
AL
"

o

... wubject to the provisions of chapters ‘ N
‘;;‘0:;;.,'],,,0_\- o cogni:{mcc offan O;ﬁ”ge}_’lll and XIV and to any limitations on the powers of
," hen an arrested person is broulght before it under section 40 or 41-

,-::‘ L'}"(m re(,‘t’l‘\'l:”g a First ])ngI‘I'II(IfIO.)I.Repm-r under section 118. ,

o pon receiving a complar.nt mwriting from the Attorney General:

€ yponreceiving @ CO"’P["_”" of facts which constitute the offence',

If from i iformation received from any person other than a po[i’ce officer it has reason to believe
or suspect that an offence has been committed.

onrt

rovision of the law has laid down five distinct ways by which criminal proceedings may be
tuted }111der the CPC “'thh}S_ applicable to all states in the Northern Nigeria."” The CPC has
o include any court of civil or criminal jurisdiction established by law or deemed to be so

1 above P!
initiated/instx i
deﬁned “COlllg't" t
established.

e, in Northern Nig'eria, criminal proceedings are usually initiated or instituted in the Area
Courts, Magistrate Courts; ngh Courts of a State and/or Federal High Courts. All the aforementioned
courts fall within the meaning of the term “court” envisaged by the CPC and KACJL."" Therefore, it
appears that criminal proceedings can be initiated in any of the courts listed above in Northern Nige,ria
through any of the procedure set out under section 143(a) — (e) of the CPC but not otherwise.

In practic

However, in Kwara State, apart from the procedure laid down by the CPC in section 143, Criminal

ding may also be instituted in the following ways:
In the Magistrate’s Court, by a complaint whether or not on oath or upon receiving a First

Information Report;’
In the High Court, by a charge filed by or on behalf of the Attorney General subject to section

1"
()  Byacharge filed in the court after t
court under the provisions of this Law;
)  Byacharge filed in the court by any other prosecuting authority;”’ or
(e)  Byacharge filed by a private proseculor subject to the provisions of this law.”

procee

(a)

®)
he defendant has been summarily committed for perjury by a

y without any equivocation that private persons are
d prosecute criminal proceedings in the courts of
provisions of the CPC, particularly, section

From the above, it is crystal clear and one can sa
clothed with the requisite /ocus standi to initiate an
competent jurisdiction in Kwara State based on the relevant

BA.
isCrlmmal Procedure Code, s. 143. ' o
The preamble to the Criminal Procedure Code states that «A Law to establish a Code of Criminal Procedure for
N Northern Nigeria”.
n i’;r; 1, Chapter 1, paragraph 1 of the CPC.
id.
By,
., Kwara State Administration of Criminal Justice La
2 I 5. 116 ()
; Ib!d, 5. 116 (c).
., 1id, 5,116 (c).
bids.|16 (e)

w, 2018, s, 116 ().

—e
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setion of the CPC, a private s
\0"

hl -;(“d NS

y virtue of t
. y hav

respectively. B

143(d) and (&) \ . teaed
o) proceedings against an) person allege ISl the piSyision 6 shet
criminal pre ~ourt. This position 18 also in tandem IOV section 60 y
3 court. This posttic iy

iy

complaint before

122()(b) of the KACIL.

put for the purpose of clarity, section 143 ot'th‘g CPC states that:

chapter XIII and X1V and to-any limitations on the powers o ihe
. 4 ) C

‘an offence-

At the risk of repetition

ST » o I' y Qc ){.
ect to the provisions "

Subj
court may take cognizance of
tute the offence;

er than a Police Officer, it has reason y,

ceiving a complaint of facts which consti
4~ (Underlining is supplied for emphas; !
( S )

ved from any person oth

(d Uponre
en committe

(e) If from information recei
believe or suspect that an offence has be
on to the above provisions of the law, it is very obvioys that
nstitute criminal proceedings has been statutorily sanctioneg | 'e
and unambiguous, their plain meaning should be ;,,-Ve]s
aw but just to interpret it as it is, * I thg

Applying the literal rule of interpretati
4 right of a private individual to initiate/i
trite law that where the words of a statute ar¢ clear
to them. because it is not the business of the court to make the |
case of INEC v. PDP. % Coomassie, .C.A. (as he then was) held that:

It is well settled that in construing and interpreting the words of the Decree or any other status
grammatical and plain meaning be accorded them provided the language used is clear and’
. e . ! ’s &
z‘mambzguous. Consequently it is not the business of the court to bring in, chip in or evy
interpose any language and or words whi ter or ¢ .
D y languag words which tend to alter or change the intention and meaning of

statutory provisions.

3. Analysis of the decisions of Kwara Stz i . .

Fee Pivete Persn o {FitHaie p‘:'oss?ct:t:lg:]inc-oun of Justice on the Right

State. unal Proceedings in Kwara

Between Decem 2 lay. 2 T .

el leagfr;\\-glgei?g c;\nisa)ér;otilz tl_l:llx\\ara Srate High Court of Justice. Ilorin judicial division

proceedings in Kwara State. The positi n?lt of private persons to initiate and t‘ iminal

g T init{ate/insi‘ntlon g the court on this vex issue was whet] ot C““:“""‘

Nigeria as providZd by the CPC qlll) l'tebmtl" ProsecutE.Crimina] proceedings j o Ter or. npt gpi

kn;w o the world. Hi albeit before the coming into force of 1b r“ Co“'fs within Norther

e nh y he world. Hls Lordship, Honourable Justice £ B Mohamn ){tle KACJL in 2018 was made

KWS/3TMA016 betwe};n ) E;{S{H;I}? ;\orthern ngerian. courts in ti:ght of an individual person

ruling delivered on 16" D ber, 2 iy N'O{a Salami v. My, qre unreported suit number
g n ecember, 2016, his Lordship held that: aremu & 2 O I his considered

YZwre is no doybt t'/mt section 143(e) of the Criminal py
Northern Nigeria with power to receive direct criminal ¢ OCedzf;-e Code [q, ;
11 7 of the same Law deal with complaints or informa{io:'géla“”f"ohr the pulf/o‘ f?ﬁzrs. cozn'ls. .
police say by way of First Information report (FjR). Be that ;Olfg} " before the ¢ while section
' S it may, py, IV,I."IWC(‘:;:; through the
e provisions

23 . - .
See also section 116 (e) of KACIL which says: “by a charge filed by a privare p,
i rosec"for N
Subjecy (0 the

of this Law.’
24 5 .
Nimanteks Associates v Marco Construction Company Limited (1991) 2 NWLR (py)
3 - 74)‘ 411

3(1999) 11 NWLR (pt.626) 174 at 175. See also Koroye v Saraki (1994)7 NWLR (Pt.357 4,
=o7) 414 5t
4

provisions

~ Government of Kwara State (2007) 4 NWLR (Pt.1024) 375 at 408
V= Adetayo v
(Pt.1215) 169 at 198 paras B-D; 205 paras B-D: 190-191 paras G-A and 205 ?(;3 }\,A'de:,,o[a (206]%-461; Gafar v
(Pt.1348) 444 at 485. Y Maiway, (70f315 NWLR
2013)'s N ’ |
— I.R i
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Kl

of section ‘14’3(0) of the .Crimfnal Procedure Code Law, Private Per thorized 10
institute cr{muml proceedings in courts in this state, inc[ud"ing the er'ee: %'zuzrgu(l”!‘h;)rz::slion
is can @ private person prosecute such criminal case before without the authorit consenqt a;- fiat
of the A(tr.)rney-Gencral of 1{16 state? My answer to the question posed above 1')5/' in the negative
gince it will run counter '10 violate or breach the spirit and c}ear faw'sio f ‘ of twin gillars
of the rules Qf natural justice, nemojudex in causa sua ie anepcan na:ubz 'T(Ze ej in ihispcause
. But then, it seems that section 152 of the Criminal 1.’r-ocedure Code Lajw fn[ confers or
empowers lh@. lower court to hold enquiry into the offences alleged in the complainty or try them,
in my view, it does not confer any power or right on a private person(s) to prosecute criminal
p,.acgedmgs before that court as done in the instant case”. (Empbhasis Suppliedl)j

;I]] izi:riol.e K}thl(/: L7§'m‘//[2(2 16<A b]f\:[t;;eer; Mr. Yinka Adebiyi v. Mrs. Salmat Adebiyi & Anor, his
° . L of the Kwara Stat . . =P
g delivered on 31% May, 2017 stated thus. ra State High Court of Justice, Ilorin in his

gjmilarly,
Lordship, Hon
considered rulin

My understanding of the sections under the Criminal Procedure Code, is to give powers to court
to take proceeding or judicial notice of complaints by Police or A.G. where a complaint is
received by an indi\.)idual, all that the court does, is to take cognizance simpliciter and nothing
more, the power to investigate is given through the direction of the court to the police... There is
no gainsaying the fact that the proceedings conducted by Upper Area Court, Pake is a gross
violation on rules of Natural Justice as section 143, 144 of the CPC only allow them to take
cognizance afier investigation by who?....” (Underlining is supplied for emphasis).

Going by the above two decisions of the High Courts of Kwara State, Ilorin Judicial Division presided
over by E. B Mohammed J. and S. M. Akanbi J. respectively, there is no doubt that a private person has
< standi to initiate and/or institute criminal proceedings in courts in Kwara state. But it
courts are of the opinion that the right conferred on the private individual to institute
proceedings does not extend to prosecution of criminal proceedings in court.
d. J.. a private person cannot prosecute any criminal proceedings in court
without the authority, consent or fiat of the Attorney General of the state. In addition, his Lordship is of
the opinion that, allowing a private individual to initiate and prosecute criminal proceedings will amount
0 breach of the spirit and clear provisions of one of the twin pillars of the rule of natural justice, nemo

judex in causa sua, i.e. one cannot be a judge in his own cause.

the requisite locu
zppears that the two
or initiate criminal
According to E.B. Muhamme

With greatest respect to his lordship, we do not concede to the position stated by his lordship on the
ground that, a private person does not require the authority, consent or fiat of the Attorney-General to

institute and/or prosecute criminal proceedings in Kwara State in accordance with the provisions of the
CPC and the KACJL unlike in the Southern Nigeria where such private ingividual is required to obtain
% 1t is not stated under section

1
the consent or fiat of the Attorney-General of the state before he can do so.
tiate or prosecute criminal

143 of the CPC or under any law that before a private person can ini
proceedings in Northern Nigeria, he must obtain the authority, consent or fiat of the Attorney-General of

the state, ?’

LR (Pt.256); Atake v.

\_‘
% T
Fm'.:ehjnmi v. Akilu (1987) 11-12 SCNJ 151; A.G., Anambra State V. Nwobodo (1997) TNW
ﬂ’f’ uku (1994) 9 NWLR (Pt.368) 879. See also section 213 the Criminal Procedure Act.

ction 116 (), Kwara State Administration of Crimina

43

| Justice Law, 2018.
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. <ate stated in their consig

. ligh Court of Kward H‘.llllL,[qI{ounl to a breach Ore\f'cd rf‘ling

pes of the 1 o ninal plocculings will a int 0 5 breach ox |0|at|0n Of‘ha

ute crim Jusa sua meaning that a pLd, i indge o

X uly t-‘;.,-' the principle of nemojudex 54 Sug is mapmicah?w
ords, cip! :

(ollowing rcasons: X

the two Jud .
ate p(‘lxnn 0 |\|l\\L"L y
{5, nemo Jude
the noble law foT ‘
ation because of the

Purthernore,
allowing a prvat
pules natural justice, that
cause. With due lcslwd'iln
{ ' 3 . II
¢ situation under conside | |
the situatic diminal p,.occcdmgs in Kwara State does not exteng
ccC ¢

: istrate by the said private pe, _

f e g jud re/magistrate son |,
(Im;,s:isn é's"m%dcr section 143(d.) and (e) of the Cpe :)Tself.
pronounce any judgment in the case. ng

\te person 10 initiat
ation of the procee
ho initiate procee
ht or power {0

First, the right of a pri.v:
10 hearing and determin
Secondly, a private person Wi
section 116 (¢), KACJL has no rig

: 9 irc who has the requisite jurisdicy;
Furthermore, it is only the court, being an lmparll'al 'lll]r:[plprroceedings e oty othar e é’rn t §
ql"l'_;-’minc and l,'mnmmcc judgment in such a crimi e arise at all 2 the i ;r.umr
plL'(\Lcccdinp\‘ Hence, the issue of nemo judexl in cclzusrcz)ceedings it i setflan e (ne)lwdl
initi rimina i
who has chosen to initiate and prosecute cr}m 1]:tlxe suspect/accused person from puttip of ¢
CPC or section 116 (¢) of the KACJL cannot prevel

g forWa
. Id |
; er OV court on how the proceeq
defence before the court and he has no right or polwcr over the p ings shoy
en an
conducted apart from the one stated by the law, when

d what the judgment of the court shoulq be

s imi roceedings in Kwar ;
Therefore, a private person who initiates and prosecutf:s c'rumnfallqgno 'udexgin cn Sil State.c;;mnot
said to have breached or violated the rules of natural justice o J a or any
principle at all.

In addition, his law lord, S.M. Akanbi, J. held in hi§ considered r?jlmfi]t'hat the court cap only ,
cognizance of the criminal proceedings initiated by a private person and nothing more.
The term cognizance has been defined to mean a court’s right Ell?d power to try'and .to. qetermi
Hence, if it is agreed that a court can take cognizance of any criminal proceedmg§ Initiated b
person, invariably, the court has the right and/or power to hear and determine the sai
proceedings from the beginning to the end. This submission is in tandem with the decision of t
Appeal, Jos Judicial Division in the case of Orji v. Amara®® where the court held that:
means, in essence, 1o sel in motion the law whereby an application is made to s
authority with regard to the matter in question....’

The court further held that:

ne cage
Y a priy
d crim
he Coyr
“To prose
ome person with jug

The case is brought under section | 43(e) CPC, which allows a
criminal proceedings. Therefore, the initiating of the complaint before the Upper Area C,
cannol be malicious having been done under the provisions of the law. The circumstance
which the appellants initiated the case before the Upper Areq Court are j.ustiﬁable in law ha
cfue regarjc/! 1o the definition of “prosecute and “malice” referred to hereinb '

Judgment, 0 Wereinbefore @

private person to institute di

Similar] ‘

Tudge (r) g;ht:(l:,gsé? é:)a&:td further that: “The conclusion and the decision arrived at by the learned
nstiution of the cage by (l))?isz?tgéc o orthe record of appeal that the appellants acted maliciously I
herein. "2 criminal prosecution cannot be sustained for the reasons adumb

’ S-A.T. et a] ‘Pr H .

Universi ) » Frotection of Cjtj - .
2 n:’y’:‘;’ -‘/’\’)’(;lolz;fnal of Public ang Infernatio;canf 1?;? g;"c“’”s Prosecution In Nigeria,” (2017) 1(1), AL
%0 (2016)‘ 4 NWld;:{k(;aL]aw Dictionary (gt edn, Thon;son ;7\2123{

;" Ihid, 6] A PLIS31) 21 at 60, st, USA 2004, 1247

2 )
Ibid,. 62 See
L 0E OCC also the eac ‘
delivereq on 1171017 € case of Ademolq Bakaye

Segun Oladipo (Unreported. Suit No,CA:lL'C"‘g'

An
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| A}/

' e case of Mrs. Tolulope Oniyide v, vy
in

Taiye Avotunde Iniyide,*

3 .
| the Court of Appeal,
gttt 'h‘-‘!.l thal:
:;‘\Z"‘“

o not be forgotten, too, that clear ain
Ji M '

Lot section 143

s - - f Criminal Procedure ¢ 1w
I sate in isswe and similay Provisions in he 2 rocedure Code Law of
ward e

Criminal Proe, - ‘
i = . . . ocedure Code Law .
A « constituting the old Northern Region of Nig ¢ Code Laws of all the
.\[“'l"' ' .

('I'f(I i." to ”Hlk' 10 YY) ' ST I
Vaints simple so-that any mempey of the generqy public Mh: h{,L ”””llll(mqu L”.””.”n;
it/ . s Arrnfe ' ‘ " Who has any genuine crimina
laint can approach the courts directly lay Y genuine crimin

- iis something 1 j
~omie § et et e ‘ - g 18 suggestive of an all hands on
dock on the fight against crimes approach. Thay laudahie objective ought not to be, and should

ot be alle wed 1o be defeated by dry technicql objections ljke the instant one of the means by

whichal ’;’] son "’h: "\);) ’m"':‘("”;f-: ’;"' "(1’ ”,' L ‘?; :’IIII.S/ her criminay complaint. Technical justice is an ill
ind that DIows no one any good and should pe avoided [j ) , )
wind 1 ded like the plague.

Lqr that some people may abuse the instity
The Ie

. A tion of criminal
JJaint does not take away the right to instituge
comphk

prosccution by way of criminal direct
Same. One of the

learned authors has this to say:
Meanwhile, because a C(‘””P/NHI! can be instituted by private individuals, it has been subjected to
various abuses. More ofien than not, it is maliciously instityted by certain individual requiring a
criminal summons or a warrant to pe 1ssued against his perceived enemy without any clear
offence disclosed in the complaint. T, herefore, Magistrates are advised to always avail themselves
of sections 148 and 149 of the Crimingl Procedure Code 10 send a complaint brought to their

notice for an invest f@,’{’f’.{)” by the police ywhenevey they are doubtful as to whether the complaint
discloses any offence.

It should be noted that the Constitution of the Federa] Republic of Nigeria, 1999 (as amended) recognizes
the right of a private person to initiate criminal proceedings. The Constitution provides that:

The Attorney-General of a state shall have power

(6)  To take over and continue any such criminal proceedings that may have been instituted by any
. 35 - . .
other authority or person. (Underlining supplied for emphasis)

From the above provision of the Constitution, it is logically deduced.that the Attome_y-(?xeneral oft.he state
does not have exclusive right or power to initiate criminal proceedmgs. The (?onsﬂtuhon recognizes .the
right of private individual to initiate and prosecute c_riminal proce\edmgs as rightly stflted under section
143(d) & (e) of the Criminal Procedure Code and section 116 (e) of the KACJL respectively.

By implication, section 211 (1) (b) and (c) of the Constitution states that: *...instituted by any other
authority or person.’

. . f the Constitution includes but not limited to
It appears that the authority referred to in S.211 (1) o : ed
Economic and Financial Crimes Commission (EFCC), Independent Corrupt Practices Comm:.sswn
(ICPC), Nigeria Civil Defence and Security Corpse (NSDSC) etc whereas, the word person mentioned
i € .. 36
therein could mean individual person.

E\\
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3

o

4((272]]&8{ ,LP E%)R';;M;O.(’,C‘;)')ce dure in Magistrates’ Courts Under The Criminal Procedure Code (Siddwell
Stine, Q, e Tria re

 INternational Limited 2013), 129. ' ded). s.211 (1) (b
:COHSUIUH’OH of the Federal Republic of Nigeria 1999 (as amended), s. (1) (b).

(Unreported Suit No MC1A/360%/2017,). (Ibrahim CM).
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e s v o initiate and prosec
It is therefore submitted that a private individual has the right t ¢ I ute ¢

- . cdiction in Northern Nigeria.
complaint/proceedings in the court of cnmpctcntJUNSJ'CF'O“ m:Ifcr the case to the police for inyeg:
TWEVEL. UDOn arraienme > court will have ‘ i

owever, upon arraignment, the co “J ve the power (0 T tigati,

or further investigation as the case may be.’

4. Conclusion .cularly, the Constitution of
This article examined the various provisions of thT Ilaw, gl?gl(égzl;}:nd KACIL in rclationtthoet}f:d?r
" N B » Criminal Proce . . Ti
Republic of Nigeria 1999 (as amended), the Crimin in courts in Northern Nigeria, It g wort

of private person to initiate and prosecute Crimipa.l.Proce:e:dmgS " ie criminal proceedings as ang|
of note that, the right of a private individual to initiate and prose yzed

PR C e t the right and power of the
this article and as strengthened by judicial authorities Fioels not affx’g nstitut%on States that: AHOmey
— General of the state as clearly expressed in the Constitution. The Co

al

dings against any person before any court of Ig,, i
t martial in respect of any Offence

“The Attorney — General of a state shall have power

(a) To institute and undertake criminal procee
Nigeria other than a court of law in Nigeria other than™ cour
created by or under any law of the House of Assembly; '

(b) To take over and discontinue any such criminal proceedings
other authority or person; ¥ and

(c) To discontinue at any stage before judgment is deliver
or undertaken by him or any other person.

that may have been instituted by any

ed any such criminal proceedings instityte,

It appears to be a misconception of the law to suggest that, like in the Southern Nigeria, Private indi'vidual
must obtain the consent or fiat of the Attorney — General to initiate or prosecute crl_mmal proceedings in
the Northern Nigeria. Although, the Attorney General is constitutionally vested w.xth the power to take
over or discontinue such criminal case/proceedings that may be instituted by any private person based on
the provisions of section 211 (1) (a) (b) and (c) of the Constitution, bu? spch power Qf the Attorney -
General does not rob the private individual his right to institute/initiate criminal proceedings, Section 143

(d) (e) of the CPC and section 116 (¢), KACIL are existing law by virtue of the relevant provision of the
41

Constitution.
Be that as it may, section 143 (d) (e) of the CPC and section 116 (¢), KACJL remain the subsisting laws
with necessary statutory flavor until and unless they are amended or repealed. The sections confer on the
court the power and inherent jurisdiction to hear and determine criminal proceedings initiated by private
individual.*? It is therefore, safe to allow individual person to initiate and prosecute criminal proceedings
in the entire country without limiting it to Kwara State and Northern Nigeria alone. This will go a long
way to reducing the use and application of self-help in this country which has been the order of the day. It

3TCriminal Procedure Code, s. 148; Olusemo v. C.O.P. (1998) NWLR (pt.578) 547, 563; F.R.N. v Osahon (2006) 5
NWLR (Pt.973)361 at 410-411 (Kutigi, JSC as he then was); and Kwara State Administration of Criminal Justice
Law, 2018 s. 97 (5).

** Constitution of the Federal Republic of Nigeria 1999 (as amended) s. 211 (1) (a).

3% 1bid, 5.211 (1) (b).

“ Ibid, s. 211 (1) (c); the Supreme Court decision in the case of Comptroller N.P.S. . Adekanye (2002) 7 S.C.182%
186 where Belgore, J.S.C (as he then was) held that the Attorney-General has the power under the Constitution t0
institute and undertake criminal proceedings in any court in Nigeria, other than a court-martial in respect of 31
offence and can take over or discontinue any such proceedings instituted by any other authority or persom an

" A.G, .ano State v A.G., Fed. & 35 Ors. (2002) 6 S.C. 1 at 87-88.

- Constitution of the Federal Republic of Nigerial 999 (as amended), s. 315.

Kehinde M. M, Constitutional Law in Nigeria (Malthouse Press Limited, Lagos 2008) 180. The author is of the

opmi(tm tIEha’[ the inherent power of the court complements the jurisdiction conferred on a court by the constitutio?
or a statute.
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W
jav the fear of some individuals who believe that police officers are not diligent prosecutors or

{ .'1 ~ 1coe A v N ) .
il <0 al mcc,-g may compromise their (private persons) cases for one reason or the other. After all, if
2L e O : » : ¢ (N o g0 o .
L police lq;\ei a false statement or information maliciously and cause a judicial action to be taken
1aRes R R : .. . .
, erson nﬂhv" person, the former can be liable for malicious prosecution or tort of defamation of
’ am

qainst ¢ : both.“ The courts always cmphasiijon the need to do away from self-help because it is
" eacter © . ' civilized soci '
charact nd l”mcuplﬂblc to any ociety.

nee ¢
<frant

3

K AbUbakar,et al, (n. 28), 232-233; Abubakar, S.A.T.and Olatoke, J.O, Accrual of Cause of Action in Torts of

” Defamation of Character and The Available Defences,’ (2016) 2 (1) Lead City University Law Journal, 34-39.
Melami E, The Nigeria Constitutional (Princeton Publishing Company, Lagos, 2015) 133. See also the cases of
(2001) 6 NWLR (Pt.710))543 at 560; Anigbogu v. Uchejigbo (2002) 10 NWLR (Pt.776) 472 at 487.
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