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ADR Proceedings: Are Secretaries to Arbitral Tribunals
Fourth Arbitrators?

By:

OLAGUNJU R.I.O

Legal Practitioner and Lecturer II, Department of Islamic Law, . .
Faculty of Law, University of llorin. Phone No. 08038262823, E-mail: ridwanolagunju@gmail.com.

ABSTRACT '
Alternative dispute resolution mechanisms have come to stay finally as proceedings of

universal acceptability. They are operated as substitutes to the regular courtroom
business of adjudication. Arguably, they are cheaper, faster and more prone, as a
system, to the maintenance of harmony cord between litigants. ADR as a proceeding has
gotten a number of typologies. Arbitration is one of them. On the composition of an
arbitral panel, the modus operandi is for the parties (litigants) to agree on whatever
number of arbitrators to be appointed. Where, however, there is no such agreement, the
position in most legal regimes is that three arbitrators shall be deemed fit. The main
issue in the study at hand is to consider the status of administrative secretaries attached
to these arbitrators. Are they to function only as support staff throughout, or there exist
situations where they can act as fourth arbitrators, discharging the real arbitral
responsibilities of their superiors (appointed arbitrators), possibly, on account of busy
schedules of the superiors? Answers to these questions and others alike are supplied in
this work, and the essence is for a busybody type of arbitrator to caution in shifting
responsibilities without restraint of any form. The implication of non-caution, which can
be avoided if the hint in this paper is taken, is nullification of an arbitral award made at

the end of such an exercise.

INTRODUCTION
The use of secretaries by arbitral tribunal appears to have an age long tradition in Switzerland. It

was given legislative expression in the Swiss Concordat, Article 15 of which provides that ‘with the
agreement of the parties’, the arbitral tribunal ‘may designate a secretary’.! In France, a decision of the
court of appeal in Paris in 1990 confirmed that an arbitral tribunal had the possibility of appointing a
secretary.” Spanish law,* Argentine Law," Brazilian law® and the Nigerian law® all envisage this possibility.
Other laws arguably envisage the possibility” as well.

The advantages offered from time to time by these secretaries are numerous and laudable.
Paraphrasing Professor Pierre Lalive® on the advantages of these secretaries, one would mention, among
others, the economy of time and money in entrusting to a secretary-lawyer or non-lawyer some
administrative tasks such as filing routine correspondence, communication with the ICC and the parties
under the supervision and the responsibility of the arbitrator.

However, with the growing rate at which the use of secretaries in arbitral tribunals is permitted,
tendency of some arbitrators delegating excessive roles to their secretaries is imminent. There is the
feeling that some arbitrators, especially the lazy ones, may, as times go on, abandon their main duty t0
arbitraté and push same over to their secretaries to carry on. By the time this unpleasant practice sets

> )

: ]"[gﬂ'l.ﬂluﬂdl Arbitration Convention, 27% March, 29 August, 1969 X
158 e A + Anticle
= 21 June 1990. Campagnie Honeywell Bull S.A. Vs Compatacion Byl dl-d\;-ls >
16 1988 of 5 December, 1988, Act 20 ¢ Venezuella, CA
4 Code of Ol f (it,:ll)ll?trildl Procedure. Art. 749
p No 9. 307 of 23 September 1996, At 13, paragraph (5)
7 Law y. the provisions of ACA. cap. A18. CFN, 2004
ple. S 29(2) of the English Arbwration Act, 1994

I Sw

provide & - Can
Provides that the immunity of arbitrators applies o an employee or agent of
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heavy ither wa , ' gned, are either nexperienced the secretaries, to whom those
; aringly: Inel ays, there is bound to be danger €d more oftep than not or experienced
Where the secretarjes '

: are experience
confers an auton-mt,nc appointment on th
the pasis of parties” agreement. Where ators.. Arbitrators are, rather, appointed on
cecretaries in making arbitral awards is appointed, whatever role played by arbitral
hand, the so-called secretaries are inexperi .an exercise in futility. Where, on the other
In this study, the writer’s mai " "8 danger is even in double folds.
tribunals are another set of arbitr er' a question: whether secretaries to arbitral
to present an answer to this quest v Capital NO, a more intellectual approach
questiOHS on issues such as th riter the need to ask and answer some other

: ; rbitrators and whether or not the use of
arbitrators should be retained or negated. All these and others alike are answered in this paper one
after the other.

» the danger loon .

€M to act as arbitr ot their experience that

ators? Though the answe
ion has imposed on the w
€ statutory number of a

HISTORICAL TITBITS ON ARBITRATION

Of all the multifarious mechanisms for alternative dispute resolution, arbitration, as at present,
appears to enjoy the fastest growing wings. At both the international and domestic fora, arbitration,

especially as @ means of settling commercial disputes, has always been resorted to, over and above any
other of its kind, by disputing parties.

Arbitration, as one of the ADR processes, makes it possible to resolve conflicts creatively and
effectively, finding the process that best handles a particular dispute®. It is useful to settle many disputes
that never get to court. It is a simple proceeding voluntarily chosen by parties who want a dispute
determined by an impartial judge of their own mutual selection and whose decision, based on the
merits of the case, they agree in advance to accept as final and binding.*® _

Arbitration as a judicial system has been in use ever before the beginning of the English
common law. This platitude, | suppose, was what influenced one court to refer to arbitration as the
oldest known method of settlement of dispute between men." . _

Prophet Muhammed, may Allah be pleased with Him, was, for !nstance, both a Juc?ge and .an
arbitrator'?, Phillip Il of Macedon, the father of Alexander the Great, in hl&'f tre?ty c?f pe_ace with the city
states of Southern Greece Cirea 337-338 BC, specified the use of arbitration in disputes between
membe:;::‘fhre\:fe;fei:er:\;:?z history, George Washingtotl, was a staunch believe.r in arbitration..EI)J.T.spitr?c
all possible cautions, which he took in writing his last WI|'| _and te_f,tam_ent, he |51t1” sf'aw the possibility o
dispute eruption to its intent. For this eventuality, he specnfl.ed arbltratl.op as follows: o )

But having endeavoured to be plain and explicit in all the Devises eyen at t 'e
expense of prolixity, perhaps of tautology, | hope, and trust, that no dispute v.wll
arise concerning them, but if contrary to expectation the case be otherwise
from want of legal expression or the usual technical terms or because too mucﬁh
or too little has been said in any of the devises to be consonant with law, my will
and direction expressly is that all disputes (if unhappily and should aris?) shall
be decided by three unpartial and intelligent men, known for their prot:flty and
good understanding, two to be chosen by the disputants, each having the
choice of one, and the third by these two —which three men thus chosen, shall
unfettred by law, or legal constructions, declare their sense of the testator’s
intention; and such decision is to all intents and purposes to be as binding on
the parties as if it had been given in the supreme court of the United States.

On so many occasions, international arbitration has been employed as a means of settling series

f disputes between nations, and more often than not, these disputes are such that can lead to
of disputes

‘ - i House. and the judge; a New Beginning (Vol. 5, Nos, 3-4). Modem practice joumal of
lehi i his paper titled: The Lagos Multidoor Court o
¥ Gee: Kehinde Aina in his paper C

e ¢, 2004).
Finance and Investment 1;?1\(; e )smmm:h vicers™ Art, meg. Nos 11-12, pp 6 & 7 (1944)

¥ Chappell, “Abitrate. .. PANHANDLE PIPELINE CO. 23. CA 570. 574 (Kan City Ct, APP (1954) .
e 9' . A?’IIWSI Vrs4l ?-:rsc 65. See also the case of LIBYAN AMERICAN OIL COMPANY VS LISYA 1922, 62, ILR, 140 at 178.
12 Gee the provision of Quran. Chapter 3. -
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With increasing frequency,!?

i an an exact replica
In Africa, the olden days’ traditional way of dispute resolution was no less th
of the gist of the
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reference to ancient Benin Empire. This was and still is because of the emp )
resolution

in these various
approache

% on moral persuasion and their ability to maintain harmony in human
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relationship.1*

THE APPLICABLE ARBITRAL LAWS

In Nigeria, the arbitration and Conciliation Act'®

On a cursory look into it, the Act will be discovered
Committee on International Trade Laws (UNCITRAL) Mod
CITRAL on dispute resolution.

el Law of international commercial arbitration
and other projects of UN

nce, which was enacted for Nigeria d
administrator.

This same Act has also repealed the old 1914
uring the time of Lord Lugard as the Nigerian

arbitration ordina

M of three arbitrators becomes
ovision is in consonance with Article 10 OF T UNCITRAL® Mogel Law
Furthermore, where parties choose to fix this number b
anything. It can be one, two, three i

1 . h
P Gee: How Arbitration works™ by Frank El-Kouri & Ednu‘Asrlier F,i-K“oun (4‘_
5 Scc: Retired Justice of Supreme Court, Ephraim Akpata in his book T].]GFN]
. Cap' A 18, LFN, 2004. Initially, this Act was enacted as Decree No. 11 of |
¢ See sections 43-55 of the Act

edition, BWA bl
gerian Arbitration

S, Washington. DC) pp 23
988 with Commene

Law in Focyg» p.l

ement date of |4 op March, 1983
" See Segun Omoregie in “Judicial Review of Domestic Arbitral Awards -Some Suggestions™ Financia| & investmen; |
ce Sey ¢
2001 atp. 184, '
' Cap. A18, LFN. 2004

aw juumai_ VO‘. 5‘ N q ”’. April
I C zmati Trade / CITRAL) commenged the a5k
2 he United NﬂﬁOﬂS ommittee on lnll.ﬂ'l.all(.inﬁ] rade Law (UN g

L T le of national courts and allowing (he pa
. oy cial arbitration by limiting the  ro ] i e uard el :
lmemdlml&nl;[{,”n;:::‘n\ldus finalized and adopted a1 the UNCITRAL'S 18" session in June, 1985,
determine ¢ law .

Nations recommending the Modei L:i\if‘ .

2 See S.7 (1) of Arbitration and Conciliation Act.

of drafting this model |
rties freedom 1o choos;
A resolution of the G

aw in

1979 50 as 1o liberalize
their dispute should be
T Assembly of the United
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APPOINTMENT OF ARBITRATORS?

The relevant section on appointment of ayp
two sub-paragraphs. They are herein below produced
1. Subject to subsections (3) and (4)

agreement the procedure to p

itrators has five subsections five
\ A Paragraph
In verbatim, SePE and

*' The same Act under reference
- %‘{le overned by the provision of S, 7 of ACA, Cap. A18 LN, 2004
- usis g
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(ii) If the two arbitrators fail to agree on the third arbitrator within thirty days of
their appointments, the appointment shall be made by the court on the
application of any party to the arbitration agreement; . .
(b) In the case of an arbitration with one arbitrator, where the parties faﬂ -to agree on the
arbitrator, the appointment shall be made by the court on the'a application of any party
to the arbitration agreement made within thirty days of such disagreement.

3. Where, under an appointment procedure agreed upon by the parties —
(a) a party fails to act as required under the procedure; or .
(b) the parties or two arbitrators are unable to reach agreement as required under the
procedure; or ) )
(c) a third party, including an institution, fails to perform any duty imposed on it under the

procedure, any party may request the court to take the necessary measure, unless the
appointment procedure agreed upon by the parties provides other means for securing
the appointment.

4. A decision of the court under subsections (2) and (3) of this section shall not be subject to
appeal. _ ) '
5. The court in exercising its power of appointment under subsections (2) and (3) of this section

shall have due regard to any qualifications required of the arbitrator by the arbitration
agreement and such other consideration as are likely to secure the appointment of an
independent and impartial arbitrator.

APPOINTMENT OF SUBSTITUTE ARBITRATOR™
The sole section that touches the appointment of substitute arbitrator has only one subsection
and four paragraphs. It is hereinunder reproduced.

1. Where the mandate of an arbitrator terminates:
(a) under section 9 or 10 of this Act; or
(b) because of his withdrawal from office for any reason whatsoever; or
(c) because of the revocation of his mandate by agreement of the
parties; or
(d) because of any other reason whatsoever, a substitute arbitrator shall be appointed in

accordance with the same rules and procedure that applied to the appointment of the
arbitrator who is being replaced.

APPOINTMENT OF SOLE ARBITRATOR®
The section on appointment of sole arbitrator has attached to it ten distinct subsections and
three paragraphs altogether. They are herein below quoted:

1. If a sole arbitrator is to be appointed, either party may propose to the other the name(s) of
one or more persons, one of whom would serve as the sole arbitrator,
2. if within thirty days after receipt by a party of a proposal made in accordance with

subsection (1) of this section, the parties have not reached agreement on the choice of a
sole arbitrator, the sole arbitrator shall be appointed by the appointing authority.

3. The appointing authority shall, at the request of one of the parties, appoint the sole
arbitrator as promptly as possible; and in making the appointment, the appointing authority
shall use the following list-procedure, unless both parties agree that the list-procedure
should not be used or unless the appointing authority determines in its discretion that the
use of the list-procedure is not a appropriate for the case, that is:

(a) at the request of one of the parties the appointing authority shall communicate to both
parties an identical list containing at least three names;

(b) within fifteen days after the receipt of the said list, each party may return the list to the
appointing authority after having deleted the name or names to which he objects and
numbers the remaining names on the list in the order of his preference;

24 This issue is covered by the content of S. 11 of ACA.
25 The sub-topic above is well treated under the provision of .44 of ACA
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(c) after the expiration of the above period of time the appointing authority shall appoint
the sole arblt‘rator from among the names approved on the lists returned to it and in
accordance with the order of preference indicated by the parties.

& In making the appointment, the appointing authority shall have regard to such
consideration as are likely to secure the appointment of an independent and impartial

arbitrator and shall take into account as well the advisability of appointing an arbitrator of a
nationality other than the nationalities of the parties.

5. If three arbitrators are to be appointed, each party shall appoint one arbitrator; and the two

arbitrators thus appointed shall choose the third arbitrator who shall act as the presiding
arbitrator of the arbitral tribunal.

6. If within thirty days after the receipt of a party’s notification of the appointment of an
arbitrator the other party has not notified the first party of the arbitrator he has appointed,
the first party may request the appointing authority previously designated by the parties to
appoint the second arbitrator.

7. If, within thirty days after the appointment of the second arbitrator, the two arbitrators have
not agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be
appointed by the appointing authority in the same way as a sole arbitrator would be
appointed under subsections (1) to (4) of this section.

8. When the appointing authority is requested to appoint an arbitrator pursuant to the
provisions of this section, the party which makes the request shall send to the appointing
authority a copy of the notice of arbitration, a copy of the contract out of or in relation to
which the dispute has arisen and a copy of the arbitration agreement if it is not contained in
the contract, and the appointing authority may require from either party such information
as it deems necessary to fulfill its functions under this Act.

9. where the names of one or more persons are proposed for appointment as arbitrators, their
full names, addresses and nationalities shall be indicated, together with a description of

their qualifications. ' B )

10. Except as otherwise agreed by the parties, g pepson shall be disqualified from being
appointed as an arbitrator by reason of his nationality.

26
ENT OF ARBITRATORS . .
REPLACg'rl\t:‘e section on Replacement of Arbitrators is an inelaborate but clear section. To it are attached

i i [ tions are reproduced hereinunder.

TuaB SEETignS: THORSEHER ans 'zses(;l)bs\;\eﬁ\ere an arbli?trator dies or resigns during the course of the
a'rbitral proceedings, a substitute arbitrator shall be appointed or
chosen pursuant to the procedure provided for in sections 44 and 45 of
this Act that was applicable to the appointment or choice of the

arbitrator being replaced.

s. 46(2) where an arbitrator fails to act or in the event of the de jure or
de facto impossibility of his performing his functions, the procec}ure !n
respect of the challenge and replacement of an arbitrator as provided in

sections 44 and 45 of this Act shall apply.

DUTIES OF ARBITRATORS
As it is well known, ref .
“ arbitration ag
anate from adhoc )
EIn:rt\.:ption of a particular dispute or set (:f
. cond form is when the agreemenh. 4
?’erbitration clause” in the contract. This i
a

s e 15 . :re S. 6 ol ACA
he 1ssu¢ above has been well run]\.r;d mn
ssion on the 12 4

26 The disct 239

ce to an arbitrator may take any of three different forms. First, it may
retere” ment”. This is where agreement to arbitrate is reached after the
diSpL.lteS. This is otherwise called “submis§ic?n' agreement;‘. The
by the parties to arbitrate is inserted initially as a ¢ au§e,
lled contract containing an agreement to refer. The third
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tion on the erupted dispute has been instituted in court,
. ctio ) .
Flle /St ere nce o MiiBIRIEPATSr ar]Ia re that an arbitrator, appointed by “{hlchever of the above
However, it is important to state he ibility, an array of duties to discharge. Among these
’ him, as a matter of responsi » discharged later in the course of
L following appointment while others are
i i iate follo
duties, some are immedia .
di . is favourably disposed tq
proceedings. i ointed arbitrator should, where he IS. : Oy disp t
Among fils fifst set of duties, amapp ame. This is his first duty failing which shall render
the appointment, take steps immediately to accept same.
! 28 ) ‘ -
i i ive. ing that his appointment is
the appointment me;fectlveOintEd arbitrator shall discharge the duty of ensurc;hg tw?th i F:zference s
a - - n .
i Th?r?aﬂetﬂ chhee a[:tF:itrator should strive to regularize it before P"_Oclee ! ugalification. Where ther,
in order. If it :s'nol, seek to know that he is required to possess a particular g the parties whe g
i u ar’ . . H
§hOUIi’ . puE;r:];ent AN e lognch sy SIS, s 1 HERm Othn l;p :Zferenf:e with no conZern
g not ded ive it. Where the arbitrator merely proceeds with the . . . :
may not decide to waive it. ; be said to be hazarding a risk which, possibly,
for this preliminary confirmation, he may, in the least, be s ot e
i i ich may be arrived at in ; .
couldlead to the setting aside of o awardb\i’:riyl scopg of work. By this, the arbitrator is to find out what
Lo st Zrto look into. It should, at this juncture, be stressed that the
ettt retment 1 hed often times helps in determining or revealing this
time when the arbitration agreement is reached ofte . : |
ds, where adhoc arbitration agreement is used, arbitrator’s schedule of work is much
SRR i ifi ‘ i far. Where, on the other hand, there is
likely restricted to those specified disputes that have arisen so far. ere, ouner '
i i In Tuture ensue, are
contract containing an agreement to refer, then, all sorts of d|sp?utes, \zf\;'hlchl m.ay nf e ens,
likely to fall within the confines of work of the apponnteFl arbitrator.™ Inclusion of a rec
arbitration agreement can also be of assistance in trying to find out the a

There is also the duty on the arbitrator
and place of hearing.®!

Upon the commencement of th

in an
rbitrators scope of duty.

to give advance notice to the parties of the date, time

e real arbitral proceedings, the arbitrator
. - 32
translate oral statements made at the hearing and for a record of the hearing.

A very important duty for the arbitrator, while the proceedings are on and thereafter, is for him,
where he is alone, or the tribunal of whi i

A all evidence tendered or sought to
be tendered before it. It is 3 duty also in this I i s award should reflect a thorough
evaluation of the evidence given and tendered.

In relation to the above

(s) shall arrange to

duty, Per Denman CT. has, alth
mine the quantity of evidence
t all evidence which seems mate

ough, suggested in a case® that the
it entertains, it appears the arbitral
rial, even remotely, to the matter it is

tribunal is better urged® to adm;
called upon to settle.

Another responsibility to be discharged by the arbitrator is employment of a shorthand writer
who shall record the evidence in the proceedings and provide the employer with 3 transcript thereof.
This is, however, only if the parties agree, for it does not seem that the tribunal has power to employ a
shorthand writer or any other supporting officer whatsoever at the expense of the parties,*

By and large, it should be pointed out that agreement of parties can at any time extend the
horizon of work of the appointed arbitrators. This is b

orizon : he app¢ €Cause, parties agreement ac severally said, plays a
Pivotal’ role in the Institution of arbitration Wherever it i
also be made that as important as

id i ; Nt, no arbitration process will be held
valid if there js ag-reement by parties that arbitr in the proceedings, not do away with the

Pt procedures suitable to the circumstance
i’ See Prof Gaius Ezejiof, in hi <t
ngee e Arbe__luo or, SA{#. in l.“S book titled: The faw of Arbitration
oy ftration, 18" edjpig, PE. 212, see alsy the case of Trady
s. Wamuy (1880) 49 LJ Q.B

- Anders ey

n crsun. LR.9 =q. SlZJ. See alsq- Charleton vs. Spencer (1842)3, 0B
itra] Arbitratign Rules <0000
itral Arbitration Rules
6Q.B. 615 atp

in Nigeria pp. 65.. 07
X Export A.A. VS, Volkwagen — Werk A.G., 1969, 2. Q.B. 599 atp. 607.
S_ge Article 25(3) of the Unc

Nichalls vs, Warren (1844)
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2. 618, The Judicial Suggestion in this cage
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4 particular case s0.as to provide a fair means for resolving the dispute.®
oft duty on the arbitrators to act impartially is a duty that goes to the root of natural justice. It entails
a:fong others, refusal by the arbitrators to be biased as well as their need to ensure that the partie;
efore thfm ;:are accorde.d equal treatment and that each party is given full opportunity of presenting
his case.” 11 perhaps in c.)r_der to observe the above duty that the arbitral tribunal is required to
adjourn, when a party surprisingly appears by counsel, so as to give the other party opportunity to brief

s own counsel too if he wishes. Failure to so do may, as can be inferred from the case of WHARTLEY
VS, MORLAND38 make the award, if given, to be set aside.

For sometime now, duties of arbitrators as a sub-topic have been the writer’s preoccupation.
That is done in order to present a background which will make it possible to judge whether by their
calling, arbitral administrative secretaries can also discharge all or any of the arbitrators’ duties listed
above. But before coming to this analytical arena, it is deemed fit and proper to pulse a bit and see

through some of the administrative duties which are there for arbitral secretaries to discharge from time
totime in arbitral tribunals.

DUTIES OF ARBITRAL SECRETARIES

It may not be a subject of argument that participation of secretaries in the arbitral process is
within the contemplation of so many national laws. However, it is unpleasant to discover that majority
of the so called national laws do not bother to streamline or delimit the roles of these secretaries.

Nevertheless, kudos should go to the KC’s note of October 1%, 1995 on this issue. The note is
intended to lay down the policies and practices of the ICC’s court in respect of the use by arbitral
tribunals of administrative secretaries. Under the sub-heading ‘duties’, the Note provides that:

The duties of the administrative secretary must be strictly limited to
administrative tasks. The choice of this person is important, such person
must not influence in any manner whatsoever the decisions of the
arbitral tribunal. In particular, the administrative secretary must not
assume the functions of an arbitrator, notably by becoming involved in
the decision-making process of the tribunal or expressing opinions with
respect to the issue in dispute.
Such is the I1CC’s position which, to date, has remained unbending. It is thus clear that by the
ICC’s stand, any activity other than the purely administrative® is outlawed. To this extent, one can, at
least, as at present, conclude that the ICC’s position takes a far more extreme position than that of its
nearest equivalent. UNCITRAL'S Notes on Organizing Arbitral Proceedings’ (‘the UNCITRAL Note’). At
section 4, entitled ‘Administrative services that may be needed for the arbitral tribunal to carry out its
functions, the UNCITRAL note chooses not to prejudge the issue, but rather to leave it to the
participants in the particular arbitration.®
Granted that the UNCITRAL note on the issue is more liberal and less prohibitive than its
equivalent, the ICC Note, one still really needs to answer the question: which out of the two ‘Notes’
better safeguards the impartiality of the arbitral awards. Before answering the question either way, it is
imperative to beam search lights into other judicial fora so as to see how judicial assistants are being
used thereat. )
To start with, it is instructive to note that legal assistants are used by justices at all levels of the
US federal judiciary, the European court of justice, the English court of Appeal and, of closest relevance,

3 ins »_ the need by arbitrators to observe the duties is codified in S. 33 of the Arbitration Act, 1996,
. In Eng!:\lnd. for m:::n:FS 14 of ACA, LFN 2004 which is based on Article 18 of the Uncitral Model Law, See also Article 15(1) of both the Ungitral
This is the provis| &

Arbitration Rules and the

* (1833). 2. Bowl. p. 249. -

W e dealing with letters and telephone calls.
iversity Pres 1062.

University Press. 2000) p ) )

‘“nSuclion 4. paras 26 and 27 of the UNC

First Schedule.

typing. keeping records, arranging meetings etc. See: Oxford Advanced Learmers Dictionary (6™ ¢d Oxford
= ’ "™ Or(

ITRAL Note provides that: "Administrative services might be secured by engaging a secretary of

: Py . the arbitry
Jdministrator or rapporteur) w ho carries out the tasks under the direction of the arbiral tribunal . !

; oferred (o as registrar clerk. a o ; . ovid: ) O : o this exten
tribunal (also referred 10 l‘h«lr-bpur-.:lv oreanizational (e.g obtaining meeting rooms and providing or coordinating secretarial services), this is usually n ‘;
. gecrels e b, = % i a Jeauns R — . B oL Bty
the tasks of the secretary o view. however, may arise if the tasks include legal research and other professional assistance o the arbitral tribunal ( \)
. y k al (e.g

controversial Differences 1 hed commentarics on legal issues defined by the mhi1.m! tribunal. preparing sunumaries from case law and publications. -

collecuing case¢ law or puhllal 1 [ procedural decisions or drafts of certain pants of the award, in particular those coneerming the facts of the ¢ 1.~; *) 1:/..‘1m|
anng dr'm)_L.)' ﬁ - where a task of the seeretary is similur w the professional functions of the arbitrators. Such arole is in |E" vi lc\\-s-
differ especially aopropriate only under centain conditions. such as that the parties agree thereto. However., it is N 1i-‘ Iy IL view of
inappropriae o xmrypfd‘l)us not perform any decision-making function of the arbitral tribunal, YPieatly recognized

sometmes also prepi
or expectations may

S > :ntators
ome comime B
. itis |mpr)rlum 10 ensure the secreld
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the Iran —US claims tribunal. While all the jurisdictions herein :fubove mnzn:fo:heedme;iz\si:ﬁ:r;\gscitsl';nn::z
non-assumption by the assistants of the decision-making funCt|0n£hnocontrary each of them explicit
being rendered by secretaries in the decision-making proce_ss. On y E o for’instance by conductiny
envisages the legal assistant playing a role both in the reacIT"fg ofa et(:lel o e it (,ijudgment g
legal research on the issues in dispute and expressinﬁ afdecnsmtnhzy F:Jr:esuugxgplained Y pract';ce
In Nigeria, a clearly distinct approach from ' : .
Registrar/secregtaries, and court clerks attached to Nigerian judicial offlcer.s are ngt allowztirti(:‘ h::)\:Z.Sl;ch
over-bearing influence. They are rather there at the beck and call. of thEI.r super'ldors ';:—’" gt ;“thfy
non legal services of ‘do this and that’. For clearer understanding, it is considered apposite at this

juncture to sojourn a bit into each of the aforementioned foreign jurisdictions and see better how the
thing works there in reality.

CLERKS TO US JUSTICES

In the summer of 1875, Horace Gray, then a recently appointed Chief Justice of the
Massachusetts Supreme Court, became extra ordinarily occupied with increased workload. As a sort of
assistance, he started hiring law school graduates on the recommendation of his half-brother, John
Chipman Gray, Harward Law Professor. This practice was followed by enough of his successors by the
1930s and today, it has become an adopted practice of virtually all levels of the US federal judiciary.
Today, supreme court justices are each entitled to four law clerks, circuit court judges to three, and
district court judges to two.*!

Aside the broad range of functions to assist his judge®, the law clerk has no statutorily defined
duties. In 1977, the US federal judicial centre attempted a definition of a clerk’s duties by publishing its
law clerk handbook. The following general job description is what the authors could only agree on:

The clerk serves at the direction of the judge and performs a broad
range of functions, Clerks are usually assigned legal research, drafting,
editing, proofreading and verification of citations. Frequently, clerks
also have responsibility for library maintenance, document assembly,
service as courtroom crier and some personal errands for the judge.
Clerks often attend conferences in chambers with the attorneys in a

case and also engage in conferences and discussions with the judge
regarding pending cases.*?

Quite above the purely administrative, law clerks areo

, like several other court clerks, used to
judgments when he was under the latter as a clerk in the early 1950s.
William Rehnquist, although, recognizes that the practice of assigning the task of writing
supreme court opinions to law clerks fresh from law school can raise eyebrows, nevertheless. he sees
the practice to be entirely proper** William Rehnquist sees this as proper per'haps becauselof SHi
safeguard which he had already put in place as a Chief Justi
description of the detailed instructions that he gives to his clerks from time to time. He concludes the
description as follows: :

The justice must retain for himself control not merely of the outcome of
the case, but of the explanation for the outcome.*®
REFERENDAIRES AT THE EUROPEAN COURT OF JUSTICE '
Judges of the European Court of Justice (ECT) have been e i
. mploying, f )
legal assistants known as referendaires in their local language. Byplgygog eaocrhm'o;e Hhih A years sgeoe
referendaires for an average length of service of five years.*® ' jicgssempioyenithn

Unlike clerks to US justices, referendaires are often experienced lawyers and jurists in their own

4 .

_ See J. Daniel Mathoney's Law Clerks: For better or for worse? In 54 Brooklyn L ovi

‘: In the case of Fredonia Broadcasting Corp. vs. RCA Com. 569 F. 24 251, 25); (S‘ﬁ\Zi:{c:x\ir:c\l\i)‘7l;98' L
“"See A, Dileo and R. Rubin, law clerk handbook: a handbook for Federal District and Apn, !
* See William H Rehngquist, The Supreme Court: How

I Appellate law ¢lerks 19
1t Was, How it Is (Williams/ S S,
ol o Hams/Morrow Co, 1957) pp. 299-300).
i R .
Sally J. Kenny, “Beyond principals and agent: Seeing Courts as organizations by comparing Refore
Clerks at the US Supreme Court in (2000) 35 ! PR tece

Ares atthe European Court of Justice and Law
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Mr. Arangio-Ruiz once described t

tten if the member

g of abstracts of pleadin
preparation of draft decisions for the arbitrators*®

JUDICIAL ASSISTANTS AT THE ENGLISH COURT OF APPEAL

Lord Justice Otton in 1997 set u
the US system of

Typically, assistants’ time is split between producing bench memoranda, simplifying parties’
submissions and

carrying out research for their judge. Welcoming the substantive nature of the
assistance offered to the court, the annual review of the Court of

Appeal’s civil division of 2000
concluded that:

Quite apart from the help that members of the scheme give to
members of the court, participation in the scheme is now widely

recognized as a very valuable part of the development as lawyers of
young barristers and solicitors.*

ASSISTANTS TO THE JUDICIAL OFFICERS IN NIGERIA

Nigerian judicial officers too are not left out in the use of assistants whiI'e carryini out.thiir
duties as judges or justices as the case may be. Whatrmay_ perhaEs appe;rlas al.dlffgrencethere Iz;r;
restrictive nature of what the assistants can do. Numerl.cally,d_eir?nff.eow isted are the ge
administrative duties being performed by assistants to Nigerian judicial officers.

the court’s diary _ .
1. Taitske ca;eaci:fead of each court sitting day, the day’s case files and to bring same to the court
arran , )
2. To : %me the commencement of the day’s proceedings. N _ .
bty ourt criers by raising up voice calling “court” for the sitting audience in the court to
3. To act as ¢

t for the judge as he comes into the courtroom
d for all as a mark of respec

stand up once an

through his chambers.

i t room
i "li epared for each day into the cour |
4 To bring the causesv list pr pd on the cause list or out of turn where such arrangement is
5- To call each case in the order ¢
allowed. files for processes on newly instituted cases assigned to the court of which he is a
iles
6. To open . | |
clerk/asslstan;- keep in appropriate files subsequent copies of court processes filed by either of
ceive and ke PPTC
7. To re s in an already instituted ca.se. . el i horse of the coun
the parties h filed process to the notice of the judge/justice g :
i e
bring such Tl
8. To

j ilable days suitable for adjournments.

i d the judge as to the availa |
9 To guide ont thecparz:eeri?ge on gjround in the court on call-over dates so as to attend to parties
: |t May Concern:
To Whom

0 ho may want to take fates for cases whiehmyst have Fallen on the: sorrt
o i sel who
coun
or their
holidays-
e Publications Ltd, 1992) vol. 27, no. 18 at p. 333,
e Cambridge, Grotious T L .

-l 63 L.mc G’ m’”"“!:i:::‘;":;)(d",:c‘ in law society Gazette, 25 January, 2001, p. 40 et seq

: i e rgeeIng )
# [ran-Unite d S1ate® um’s “sceing
4 gee Victornd Macca =
5 1bid

Scanned with CamScanner



Joseph Ayo Babalola University Law Journal, VoI No.1 O

e duty of the assistants to the Nigerian

What may perhaps be added to the above list is th .
us citations and conducting fey, legal

Supreme Court Justices to be engaged, atimes, in ascertaining vario
researches here and there.

ARE SECRETARIES TO ARBITRAL TRIBUNALS FOURTH ARBITRATORS? _ .
It is without doubt that no arbitral law, be it foreign or domestic allows secretaries to arbitra)

tribunal to become another set of arbitrators. Going by their offi.cial stcheduk? of works, arbjtry)
secretaries are merely employed to be of help to arbitrators in administrative SE‘TV'ICES. These services,
as already explained above, include but are not limited to, keeping proper official records, securing
appropriate venues where meetings can be held and running some errands flor the.lr bosses, These,
without mincing words, are some of the administrative jobs of arbitral secretarles'. It is therefore clear,
going by the above, that secretaries to arbitral tribunals are not fourth arbitrators. They shoylg

therefore not arbitrate.
However, one may no
reference if same is answered, like it has been done, without any rec

really used by arbitrators in actual practice. o, _
According to Professor Pierre Lalive®, the concept of junior lawyers serving ‘apprenticeships’ in

real life arbitration is a principal justification for the use of secretaries. The professor’s point here is
ostensibly clear and seemingly simple. His explanation is that secretaries to arbitral tribunals should be
allowed to exist so as to acquire experience which will equip them too with the necessary know-how to
become qualified arbitrators in future. Here is the beginning of the problem, the fear and the concern.
The problem begins to loom here because, as put by Constantine partaside™ in a similar article® to the
topic at hand, apprentices in most trades learn not only by observing but by doing. It is actually this
notion about what an average apprentice does that has led to the very fear and concern that the
concept has been invoked to ease.

In international arbitration, the issue of the role of secretaries has recently become the subject
of animated discussion at more than one international arbitral conference, including the LCIA Young
International Arbitration Group Conference that took place in the Hague on 15" of September, 2000
(attended by many young practitioners who have acted as secretaries to tribunals) and the DIS annual
workshop which took place in January, 2001, (attended by numerous arbitrators).

But back to the question of how are the arbitral secretaries used in real practice, it appears n0
single answer can be posited confidently. This is because the way they are used varies from one
arbitrator to another. There are arbitrators who restrict their secretaries’ jobs purely to the
administrative. There are others who go further —some much further.

For instance, a former Secretary —General of the (ICC) court once reported that the court, at on¢
time, required a tribunal to replace a lawyer- secretary to the tribunal where he drafted the award in
place of his boss on the day a discernment of the boss was affected by the consumption of a non-
negligible quantity of alcohol.™

The above episode depicts an example of an arbitral secretary who went over and above his
boundary and drafted the award in place of his boss. Although the secretary in this example had to draft
the award in order to disallow the alcoholic consumption of the arbitrator from having influence on the
award, the fact remains that such a secretary did exceed his secretarial roles.

Anothesrsexample of an oyerbearing arbitral secretary could be found in the Iran-United States
claim Tribunal.- It was the pa_rtlcular arbitrator’s contention in the tribunal that it was physicallv
impo?ssible for him to have sufficiently studied the documentary record pertaining to his large number of
pending cases énd, és a result, he had to rely on his legal assistant. The name of this arbitrator was Mr
Gaetano Arangio-Ruiz.

In these two cases above, one would require no further evidential proof to establish excessiveé

t seem to have done justice to the question in the sub-heading under
ourse to how the secretaries are

’1 While writing in 1995 and he had to summarize the advantages the secretaries offer
52 Constantine Part side is a senior associate at Fresh-fields Bruckhans Deringer based in Paris and a member of SR ol arbitration group-
Although. he principally appears as counsel in intemational arbitrations, he has served as a Secrcm‘ km.ber (?t l.he hrm‘s ll-ue[?lanon.x J-ld e nrbilﬁ“i”“
5 The article is entitled: The fourth Arbitrator? The role of secretaries to tribunal in interational g"o tribunal in both institutional and a

 Gee Contantine part aside in his article on the fourth arbitrator... in Arbitration Inlcmali:n al arbitrations,

5 Gee the documents relating the challenge of this practice published in the Iran-United Sy
11d. 1992), Vol. 27 pp 291-336.

1l Journal, Vol. 18, No. 2, LCIA 2002, pg. 150.

ates Claims Tribunal Reports (Cambridge, Grotius publication®
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o being played by the arbitral secretaries. It can thus
rq Scsive secretarial role is the practice, administrative
g:éitr;*tors' In the same token, the roles bein
curopean Court of Justice and Judicial assistant
,nd above their confines.

be concluded th
secret
g played by ¢
s at the Englis

. atin arbitral tribunals where this
aries are really performing the function of
lerks to US justices, referendaires at the
h Court of Appeal are to say the least, over
On the otl?er hand, the practice at the Nigerian judicial fora appears, with all h .
within the permissible secretarial job confines. List of what and what secretariels dot y 'one;ty: td? l')e
officers they are attached to is already given. These duties, as far as they can be seen ci)naSSISttt' . J; "
appear to be in excess on the side of the administrative secretaries. As itisin the judicialpfrjrca Iicne’l\l'0 ”_Ot
the same thing is also the practice in the arbitral tribunals within the country. This notwithstandlignena’
note of caution should still be sounded so that secretaries in the arbitral tribun.als in th d .
and are not made to ever exceed theijr limit. e foumtny donet

ANY JUSTIFICATION FOR EXCESSIVE SECRETARIAL ROLES

In places where administrative secretaries attached
in excess of their administrative work schedules, propon
excessive role and raise the issues of the arbitrators’ increasing volume of work and the need for the
arbitral secretaries to act as apprentices in preparation for their qualification as future arbitrators. These
two reasons, with due respect to whom ever may hold to them, are too far from being compelling. They
can be debunked.

to arbitral tribunals are allowed to play roles
ents may want to justify allowance of the

First, the issue of arbitrators work volume is not an excuse at all in this content. This is because
arbitrators, quite unlike the normal court judges, do have control over the number of tribunals upon
which they chose to sit. Who therefore should be blamed if not the arbitrator for accepting an
appointment which he could have refused if has no requisite time and attention to devote to it.

In accepting appointment, an arbitrator necessarily accepts a duty not to delegate that
mandate®®. Although the IBA's rule ‘Rules of Ethics for international Arbitrator’ makes no express
reference to such a duty, it is implicit throughout. Notably, Articles 2-3 require a prospective arbitrator
to accept an appointment only if:

he is able to give to the arbitration the time and attention which the
parties are reasonably entitled to expect.”’

On the issue of arbitral secretaries being allowed to play excessive roles on account of grooming
them to become experienced future arbitrators, the present writer associates himself with Constantine
part aside’s idea already analyzed somewhere above, that arbitral process is unl.ike othef trade.s and
professions where apprentices learn the job by doing. An .administrative segetary in an arbitral t_rlbunal
will be said to have become actively involved in the maklr!g of the award if he should be permitted to
play the traditional roles of an apprentice who I:earns by domg.. ' '

Another reason to support part aside’s idea aboye is the !ssue of part.les agreement a§ the

f :an of all arbitral processes. By this, what is intended is that parties agreements in all
our\datilon a primacy of place in the determination of the validity or otherwise of majority of
arbitrations ?Ccu%\iltrarprocesses. To this extent therefore, allowing an arbitral secretary, who is not
steps taken in IE‘L the parties, to take part in the making of an award is tantamount to appointing an
envisaged at-ta}:ou\t/ the F:mowlfledge of the parties who, under normal circumstances, should be the
arbitrator wi

appointers.

CRETARIES' EXCESSIVE ROLE |
CONSEQUENCES OF StEof the parties, arbitrator’s unauthorized power to delegate duties excessively to
By agreemenbe revoked under the provision of the Arbitration and Conciliation Act, cap. A 18,

their secretaries can rt. Where the revocation is to be effected by the court, this by either of the parties.

LEN, 2004°¢ or by cou

mli“”ul consensus that the arbitrator’s mandate is a personal one and is not to be delegated to another
¢ 0

. - i 1 N - . . . » o
ferred to ‘a broad in : o1 'C interna al court of arbitration Bulletin, special s Jme e status ot the
5 Eric Schw “nl’hf"‘ rd;l;:jun“ of ICC Arbitrators” in 1995 1CC international ¢ on Bulletin, special supplement. The status of the
; -¢ “the rights
erson Sce

: _— -rnational Arbitrators” prepared by committee. D of the 1BA's section on Business Law (and published i
Arbitrator P :‘45 les ~Rules of Ethics for International Ar prey =
57 gee the IBA'S

9?'5;.‘(“ YB3 com. Arb)
50 g, 30(2) N

Scanned with CamScanner



Joseph Ayo Babalols University Law Journal Vo.1 No.1 2014

Where such excessive power is to be revoked by the court, it is on the basis of same being a miscondyct
on the side of the particular arbitrator who willingly allows such secretarial excess. This now brings to
fore the issue of the meaning of misconduct?

Throughout the provisions of ACA, no attempt is made on defining what misconduct is,
However, a useful hint is given at common law. This can be found in the Supreme Court’s decision in the
case of TAYLOR WOODROW (NIG) LTD VS. S.E. GMBH.*

The hint in the case above seems to be similar, in all respect, to one of the ten examples of
misconduct given in the Halsbury’s laws of England®. The particular example is as it relates to where
there is evidence of over reliance on secretary’s use by an arbitrator. Where this can be established, any
of the parties is free under S. 30 (2) of ACA to apply to court for revocation and removal.

Where, however, the secretary’s excessive role is completely played unchecked and eventually,
award, based on that, is made and given, the award may still be bedeviled by another consequence of
setting it aside.*’

still on the consequences of allowing secretarial roles in arbitral tribunals, it is important to

state here that existence of such fact can lead to successful challenge of the delegating arbitrator’s
jurisdiction.

CONCLUSION

In view of all that has so far been said, the writer shall not hesitate to support continuous use of
administrative secretaries in arbitral tribunals. This is because of a number of useful services (earlier
mentioned) they offer from time to time to arbitrators.

Nevertheless, caution should always be exercised in allowing them play roles which,
unconsciously, would make them take part in the making of awards. To this extent, they may be used to

conduct legal research on cases which go either in support or against particular issues. Their secretarial
duty should be understood to be restricted to checking these cases up.

%1993, a, NWCR (P 286) p. 127
“ See it in paragraph 622 of vol. 24" ed.
ol ¢ i :
See $S29 (1) & (2) 48 (a) and 30 (1) of ACA, Cap. A18 LFN 2004. See also the case of KS e ‘ -
Idzc:t 43. ] ¢ also the case of KSUDP vs FAN 2 Construction Comp. Ltd. (1990) NWC R.p!
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