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| . Introduction

Being established through an inspirabon of seaally and ecucatonally crarged perscnalies, we.
Marzthwvada Mitra Mandal established in | 9677 as a chartable trust, serve with a motto "Yathe
Bahutanche Hit' (Wiellare of the Masses), Under te patrorage of Marathwada Mara Mandal.
Shankarrao Chavan Law College was established in 2000 weth the cloyedctive of nurtuning future
legal professionals and researchers with ideaks and vahues required for playing a corstructive
role 1o create a better workd, The Collese = affiliated 1o Savinbe Phule Pune University
approved by the Bar Coundl of Indiz, recopnized by the Government of Maharashtra with an
1500 Certificabon and scoredibed wath "A” Grge by MAAC, and thus stands as ane al the
premizr law colleges in Inda, Our collegs has the metto “Cuality Legal Education for the
Masses.” Since nception, our coliege has Deen encouraging the students to dewelop
themsehes inte legal professionals bavang legal knesvledes, acumen. and expertee satatle for
the dynarmic and globaleed fegal mdustry. With ths view, 2part from academic excellence, we
nurture the stidents with several oo-cumicular and estra-cwmicular activiies We are proud 1o
collaborite with the Uiniversity of Calombo {59 Lanka), Unnersctsd Peruara de Ciencias
Aplcadas (Lima, Peru), Transforrming Mediation LLC (Georpia. USA), Universty of Chieti
Pescara (Raly), Tribhuwan Unnersity (MNepal), Lex Agula {Mauritas), and with Horg Kong,
Paland, Germany. etc. The college also runs the Certer for Acadermic Besearch, Puohcaton &
E-conterd i Law (CARPEL). In this light, we started publisting this joumal from 2022 This
|ouwrnal i an annual, doutde-ting peer-revesed intemational joumal and imates scholary,
gnginal, unpublished artide s onvancus scado-kegal saues,

2 AIMS &STCOPE

o |ncukcase research skils and culturein studesits, facuty, & the rmasses.

& Develop research strengths in Law through fadlistng mtra, crass, malti, inter and trans

cisciphnary ressarch sscelence.

& Createaressarchand mnosaton-frendy soaety arned at lorg-term developmer
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5. Starting Year: 2022
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EDITORIAL

It grves me immerse pleasure 1o introcuce and present the fourth wolume, first issue, of
Marathwada Mitra Mandafs SCLC Law Review: This journal is an atternpt by our instituticn
to unfcld and dicuss ssues pertaining to Law, In the era of technology 8 globalezation,
rmany |laws and legal instiutions stumble to cope with mew challenges. Rapidly charging
governmental polioes and enactment of new laws sometimes encroach upon our Sasic
Fuman rights. India as a mation smoving Sstin all spheres (o pet recognized as a developed
covantry al the global level but such developments also pose threats Bee ervironmeral
B5ues, sconomic mstabilibes, e, W al LT, beinga part af the kegal Tratermdy, would like
1o address these isspes through the MM SCLC Law Ressew, In future, we expect
contributions from acadenecians from all coeners of India to enlighten ws on various kegal
issues with appropriate solutions. This Joumnal is the perfect platform for addressing vanous
issues related 1o Law a1 the national and intermatonal lewels.

Herz, | would like to take the opportunty 1o convey my heartielt thanks 1o Hon'ele B.G.
Jadhay - Executve Presdent of Marathwada Mitra Mandal, Pune, and the management
menbers of MM for their constant guidance and suppart in berging out ths leernal, | also
comyey my gratitude 1o the Edvor, Co-editor, advsory members, Associate Ecitors,
Assistant Edaors. and the entre team of MM SCLL Law Review for their relentless effortsin
publisning the first issue of this journal,

YW have received an overwhelming response (o the fourth volume, The MM SCLE Law
Rawiew Fourlh Viojume focuses an some Migesian and FOOWRAS isues such as Crirninal
Jushea, Feod Security. Human Righls. Corstitutionzlsm, Eranonment. and Mediation, 1
alea foauses on peneral ssues related to Bomedscal Waste, Resttution of Conpugd Rights,
Cizenshin, 1CC, Dsaster Marmapement, Capdtal Punishment. A, Encroachment on
Grazeg Land, Data Protection Laws, Bail, 2,

Dr. Krant Deshmukh,
Principal, Marathwada Mitra Mandal's Shankarao Chavan Law College, Pune
& Chief Eddtor, Marathwada Mitra Mandals 5CLC Law Fevew
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5. Harmonization of Policies Governing Extractives for the Protection
of Human Rights and the Environment: A Means for Effective
Regional Cooperation under ECOWAS

Lir Olkpevatosn Busayo lpbhanloye
{ervor Lecturer, Deoartrment of Jurisprudence and Intermational Law, Facuty of Law,
Uriversity of lorin, Mepera),
Fasheedat Abamook Hassan
(Lemurern Departmest of jurspoadence ol Infematonal Law
Faoulty of Lawe, Universty of llonn, MNepena)

Abstract

ECOWVAS and the African Unkan (ALT} hve Takesyy regiondl miessures 1o 510D and owed me
abuse of rght berpetrated by Afncd's extroctve industries. Difforent countnes hove reshanded
by targ certon actons (o address the farmfut effects of the aclvites of the extroc live seclor
By crecting podcies, reforming refevant iows, and exabiistang refevant bodies bo serve wariaos
functions and ensune the implementation of the palicies. The implication & inconsiktancy and
lack of wntformity in the framewonks acress the countres wnder ECOWAS, Henge,
hanmanization of the reguiations reganding the condrolof the acts of companes i the industnies
5 necessary for effectugl votechon of hurnos nghis and the emronment m ECOWAS, Ths s
croc due to the vast resowrces of the cantinent and the sipnifcant effect of the ckstryon the
popuiiaee and the environs, This paper seeks to descuss the importance ond benefns of
harmoniration of the relsant regdatony frovmesonks ond instiudions within ECCAWAS
regarding the control of extractves 50 a5 b ensive the protection of peaples’ rights and the
ey, e obrer odofils an aniolyDoo aproach, oz il would onolyze regional rormeworks
and faicies of extroctive idustries, o selected Vst Afican countres and find owt the extent
[0 wiich these palicies are aligned 1o regaanol faws. [he paper further idestifies the chatlenges
assecaied with howng diferent poeloes ocross member states, oand arpues that a cenval
coordinanon woukd ensune that ail state members adbere 1o sinwiar envvaronrental and human
fghils cntena, 1o mytigote the ecclogical fDolbrnt of the octwties of extroctves, The paber
supgests effective colloboration orong member stotes to realize the hormonzaton of polioes
0 cdequately safegaard human nghts and the emargnment and the witimote goal of
asiainable develofirment in the extroctive mdusty.

Fleraialn Firo Mardals 50100 Loy Reviea vl 4 beae | fncey 2005, BEM T580A800 =l
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1. Introduction

The extractive mdustry is capable of generating siprficant rescuroes to aid social and
ecanomic development, The term, "extracive industries” has been defined to refer
broadly to the operations by private or State actors, wsuzally on a commercal scale, of
mining ar extraction of ratural resources for economic gain, it states further tat they
relate to the mining, cil, and pas sectors, induding thesr acts, whichmwoble obtainng ron-
rerwewables resourcss like o, metals; coal, and gas from the ground, and explodaton of
resources, Extractive industnies contribute signficantly ta natonal reveriies through taes.
rovalbes, and tees, The patential lor resodrce exdraction wsually attracts foresgn dreat
iméestment, leading to improved technology transfer and expertise in local economies. The
sector provides direct employment opportunities, often in regiors with imaed sconomic
drermatives, It can also create indirect jobs i related sectors, sudh & construction.
trarsporiation, and services, Extracive incusties imest in infrastructure progects, ncluding
reeds, schaols, and hospeals, which can benefit local communities and enharce overzll
development. In generating income and employment, the extradive mdustry has the
patertal to I commumdies oul of paverly, an the condiban thal resenues are managsd
efiactrely, These efforts promate sustainable develaprent and sustainable developrenl
goak,

MNawral resource wealth s, however, associated with nsks, inchading urslable econpmi
erovwih; weak job creation; volkent disputes; comupton; degradaton of the erperonment:
gender-nased violence; and adverse health eflects, that indude the cugbreak of HIWY ard
AIDS." The adverse sooo-economicimpacts onwalnerable communities, conflick between
commenities and companses, as well as the abuse of the mghis of persons are
cansequences of corporate actpaties. Therefore, the avl, poltical, and socdo-economi

! e Erportng Giedn ey o dAracen 8| s 24 ol fae An s L marer o urmpn and Pacndes 1 B Beberp m e Cemesmag o
Eat i v Ihcian

O o B3 Lot L i Regubiiory Frammssss GUmIDs Liv DO Mrcr i bl b (1007 Pt (hrfusimdo tr gk sbe g sl - asd
kb,
T berrr e i ool o | et ovkatmy dreed e Bepren b= A o | reern e Tar Pred s Bbore Dieeriioes, 8 oo e |
[P A
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nghts, though protected, are adversely affected by the actions camed out by the mineral
extraction industries. These acts infringe on international laws, especially human rights
legslations, the Business and Hurman Rights Guiding Princioles by the Linited Natiors, ard
ciher mternatonal. regonal and natona polcies established to redress abuse of righis
commated by the extracion-relaled ndustry. These gusdeines and the Bws ercourage
businesses 10 uphold the rights of humars throughout their operations, The extraction
industries influenced sovernments by creating diverss polioes to regulate the il ard
mining stbdiisions in their terrifories, resuling in diferences in national laws and practices,
Thesalore, the sectors cantinue 10 experiance vanous, challenges inchedmg human rights
chalenges, i resource-rich areas like West Afnca. This would require collaborzthae efforts
of the governments in the remon totackle these oroblems.

Harmnorzation of polices 1s smply 3 systern that geneates a leverage common graund or
level wihena the rules guiding the garne for the stakenolders in the industries are seen and
precited. Harmonizabon mphes consentng to rmportant or necessary prnopless which
merber states must honor, respect, adhere to and enfiorce.’ One of the essence or
impartarnce of harmongzed palicies, especaly economic pobcies is to assess afl the berefis
anached to regional integration for sustainable development.” Regional integration enables
countres to overcome dwvisons caused by poor infrastructure, nefficent policies, ard
gzagraphy which impedes economic grown,” Cooperabon between nabons in seciors
inclucdrg trade, information techrology, investment, domestc regulalion, macroseononme
and financial policy, security. education, and natural resources & necassary for regional
integration.” Integration can potentially promote robust and equitable ecanomic growth,
minimize conflict. and enhance trade liberalization.' Enhancing increasing productive
i Eriperud b L irpirsie & 10 Harmoeee:® i (45 Fap 000 il ) oveew i bic S et by | 5000 86 comporiée oo
SETrOnEE. T Ir.

Ui Makeoie Borsciv i o M b v 2o ] 52 000l Polo e hilos 0o et niacd O g e P har il i
ORGP L — ] = ST R POhE A 5 s B0 i i DO i e o
"L o Pl o= giamay v il Rend S e e Swssipane iy ook epoel

i o e Bl O g o o6 0, 6 A0 s st T e 0 i e AL 100
HIWL

‘M
" A A uamens pmrmyee of Begioned ans o nrenec ] It o S s Dles e A Dlwesstoqmed tood Cinan o Dot
A B b e a bl g a T sl sam i e e A Sl kgt A e AL R kR sk deesloprmenl A
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canaaly and promoting investments in infrastnuchure with the greatest economic potential,
regional integration has alsc been demorstrated to maximize the positve effects of
gobalzation wide mitigating its negabve anes, ard to bolster development in the |east
developed natiorns. For some years now, there has been a oy far integration n Afnca, The
purpose E 1o have 2 collective voice regarding matters related 1o the continent’s stard
dobally:”

The harmomization of sstractve sectar poficies © erucial for promoting human freedomes,
environmental presenation and devedopmeant that is sustanable in the industry = West
Africa. By algning national polices with regonal frameworks, countries can foster
sstpnaie development and enhance coopersbon;. However, due to the focus of
sovernments in the region on the financal value ard importance of the deposit of miresals
kecated in their states, there s less consideration of peoples’ rights as well as sustainable
davelopment i the process of mineral extracton and exploitation. The paper deosses
the importance of the integrabion of extractae poboes across Wiest Alnca, I identifies the
chalenges related to poor hammonzation of these policies across the region, ncluding
those apcounterad o the mining industry, The paper exarmres regoral framesanks ard
polcies related to extractive incustnes, particularly the mining sector, 1o find out how they
pratect nghts and the ecosystem across \West Alnca, Certain sefected countries were
considered 1o also determine the exdent to whech these policies are aligred 1o regonal
kravs. These selected countes wers consdered cus to their exiensnae msmng operabons.
varying gaproaches o regulation, hurman nghts. and sustainalslity, The article recommends
effectne collabaration among member states tor the harmonizabon of palices to secuning
indriduals’ rights adequatedy. erndronmental preservation with sustained developrent 0
the cxtractive industry.

2. An Owverview of International Standards

Mining has an extreme effect on human rghts, with either positive or negative imphcations
for communitses, workers, and the environment. Mining can drive economic prowth,
providing jobs and infrastructure that benefit local communities. This canbead to mmproed

i Trvwrun, T Comenie oria Herenmed wpas roty 4L
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Iving standarcs and access (o seraces, Addibonally, poverements can generate sgnificant
revenue from mining, which can be reimvested in public services like education, healthcane,
and infrastucture. However, the extracton of minerals often leads to land dispossession,
displacernent, condlict and volence. and emeronmental degradation, which can viclate the
rghts of affected populatons, particularly indipenous communities. Apart from
intermational human rghts standards, some other standands emerged 10 curb the abuse
caused by mulinabonzk and businesses highlipghting their responsibility towards human
dtizers' ights and holkding non-state actors accountable for wrongs comnitted against the
nghts.

Internatonial Human Righis standards whech induce vanous treaties, such as the Unnersal
Declamtion on Humnan Rights (UDHR) of 1948, the Intermational Cavenart on Civl and
Poltical Rghts {ICCPR) of 1966, and the International Covenart on Economic, Socal ard
Cubural Rghts (KCESCR) of | 266, among athers, are prindioles and norms geaned towards
profecing persons against abuses, and puarenteeng, liberbes of indnaduals, The UNGPs
emerged, providing a framework to ensure that multnational corporations (MNCs)
respect human rights. These principles outline the responsibiity of businesses, ncluging
mining cormpanses, 1o uphold the rights ofinchviduals, requinng the entites 1o conduct due
diligence to avert abuses of indricual ngnts, Due diligence s emphassed to find aut,
presvent, and mitigate nsks posed to burran rights, The famework compeies three sillas
which are:  States' duty to puard citizens ageenst abuse of rights caused by third parties
imahvng companiess: the comparties’ resporsibility 1o safeguard ights”; and acosss of
Wi 1o court or non-udicial remedies, | The Guiding Principles are impontant because
thiy provide direction on hew 1o moorporate rghts into the proces of exraction and
maragement of rmineral resources. . Another is the Organisation for Economic Co-
operation and Development (OECD) Guidelines for Multinational Enterprises, reviewsd
in 201 1, and updated recenth.'” The updated Guidelines were rebeased an 8 June, 2023

ea Lrded Hricrm Godng Poopleson e ane Bpamin Biges Amp smomeeg B e Bakome “Proieci. et and Serecy!
Frarmeerk; 20 |, AP | D Prescgde 10 e 200 3
Yl Srimida 27,

OO e e o Flighte-Balis! Agrreach o Mewg ol Soid Masrad i Pgenis TEHL 5ot it v LB of S s emante
Ew thegne o Dewtor Cogurs, Dacoby of Lawe, Doniee e Hamas St sy of Freieris
v luomome Scooormeiem ired Dmsdeg e (950230 Gioedd rrm b Pl Diberprees 15080 18§ S0,
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wilhin the comest ol the 2023 OECD Mmeteral Councl Meebng. These sukelines
encourage businesses to camy out their acs responsbly regarding human nghts, labor
nghts. and emaronmental stewardship, prowding a framework for mming companies
oparatng internationally, The updated versson includes improved safepuands forvuinerable
indrecduals and proups, partcularty those who voke concerns about company practices,
Crhers are the Standards of Imternational Labour Onganization (ILO), comprsing the
prncicles of |[LO tipartte dedarstion related to multinational enterprises and social policy
as well as vanous ILO comventors on warkers' rights protecon, and [he nght o safe
wearking condiions and securing reedom from ferced and child Bbor; the United Maticons
Glnbal Compadt, corsisting of ten prindples thar evobe dround environment, Bbos rghts,
and that of canuption, which was lazer adapted in 2004:" the Equator Principles;” and
Free, Prior, and Informed Corsent (FPIC) as recognized by the United MNations Declaration
on the Rights of Indigenous Peoples (UNDRIP), * whose impartance bes in the protection
of the nghis of Indgenous peoples affecied by mirrg projects, Furthermaore, the
Sustainable: Developrment Goals (S04Gs) framework promotes development which is
sustainable across varous sectors, including mining. Speafically, Goal | on Poverty, Decent
Work and Economic Growth-Goal B, Responsible Conswemption and Producton - Goal
|2, Lde an Land - Goal 15, and Peace, Justce, and Strong Imstitutions - Goal 16, The
implication of these S0Gs s that, the mining industry can maks comributions 1o econonmic
prowth and job creation. reduce powerty in rescurce-rich areas, and create economic
opportunites, They indicate thil mrsrg practices need 1o be sustiurable, minimize wasts,
foster managerment and effective usape of ratural resources that & sustainable: ard
exacersate conflict over resources, Addtionally, the non-oinding Violuntary Panogles on
Security and Human Reghts have been developed to ensure that estractives’ operators are
safie while adering to the rights of people. ” According 1o the princples, appropriatedy
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asseming risks m the workphbice is esental for the safety of employees. local communites,
arv? assets. a5 wiell as for the prosperity of the business's operations and the advancerment
arxt defense of human nghts.

These standards and prinoples may rot Be brsdng but they pronade pudance to state
povernments and businesses including those n the mining industry, and ersure their
activiies respect hurman nghts.

3. Regional Laws and Framewaorks Governing the Extractives in Africa

The exraction sector in YWest Africa is govermned by vanous regonal laws and Trameworks
airned at regulating the secors condues whike protecting peoples nghts, The key
frameworks are discussed below.,

3.1 Economic Community of West African States (ECOWAS) Frameworks”
l. ECOWAS Revised Treaty

The agreement acknowvdedges that improwng the states’ so0al and economic gronwth is
necessary to raise pecple's standards of Mfe. and that harmonious eccnomic
development among the states would necessitate effective aconomic Cooderaton ard
integration, Member states are required to setupirstitutions to safeguard and conserve
the emdrcerment, as well as to implement national and regional policies and strategies,”
Members are puided by the Africen Charter on Human and Peoples’ Rights, which calls
for the protecton of buman and peoples’ rghts. Members must. make surs that
pokcies and programs perianing 1o vanouws economic sedors, inchuding natural
resources and enwronmental protecnon, are harmonzed n order 1o foster
imtegratian.” In order to manage namural resources. they must hammnonize thair
pobcies,”
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ii. The ECOWAS Directive on Harmonizatdion of Guiding Principles and Policies in
the Mining Sector (ECOWAS Directive)
Sigring the Lagos Treaty (ECOMWAS Treaty) on 2B May, 1975, fifteen nabiors in Wwest
Africa created ECOWAS, From 2008, ECOMAS members acopted a Directve, wduch
is @ set of puiding principles for a regional mining law, &5 part of their effiors to implerment
unified mining legslabon.
Thee ECOWAS Directive was deseloped with inputs from afficials of povernmernts, avil
societies and mining communidies, and agreed on 27 May, 2009. Irplementing the
harmonizaton of mining palices i member states’ mining sectors s one of the
Directive’s goals. The BCOWAS Directive does not directly establish any nghts or
duties for individuals or business entities; it is only binding on member rabons.™ The
Chirective recognizes in the preamble, “the universality, indnisibility, inerdependence,
and interrelatedness of hurran nghts®, the right to development that grves persors the
ablity to take part in, contribute to, and emay economic, socal, poltical and  cultural,
develcpment where every fundamental freedom, i additon to hurnan nghts. can be
entrely achieved,
Cine of the objectives of the Directive & 10 gve effect to mining regulations among
mernber states’ mining industries.” Recoanitan was preen o the sodo-ecomarmic and
ecologcal effects on communities that were caused by the acts of mining and 1o the fact
that rmargnalized peaple within commurities reqgured “special considerabon” by
mining campanies and governments,
Article & makes a prowvisan regarding obligatians concerning envircnmental protecton,
To guarantes the préservabon of naturl resources, the emaranmnent, and public health,
a mineral rights holder must obtain permits from the relevant authorities before
Sxscuting any meng activity, The activities of mining irvestars are required to be
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nodifiad. Il the Esue remars unresalved, the Presidant of the BCOWAS Commission
will then flle a complant with the ECOWRS Court of justice. ™ Megotiatien, arbitration,
or ather altermative conflict resclution procedures ane used to resobve disagreements
pertaining o the Drectve,” The mitter vl be sent 1o the BECCWAS Court of |Justce if
the parties are wnable to come to a&n agreement.” The Directive encourages
harmosnsation of mining bws o states, Member Sates “shal adopt approprste
lepislation to provide for 2 decentralised instiution of mining activities and to harmonise
mining related l=gslation on land rights. ervironmesnt, forestry and water rghts,”” As
regards the smplementation of the Directive, Slale parbes are regured 10 eslablish by
ke @ cormpetent authority lo regulale minng actiities,™ States must provide a yeark
budget and develop Mational Action Plans for the implementation of the Diirective,”’ A
arnual report on the mplementation of the Directive is to be pven to the President of
the BCOWAS Commission, including the sucoesses and fallures of the mining sectarn ™
Member States are required to rform the Commssion on measures they adopt to
comply with the prosisions of the Directive,” The President appoints an ad=hoc
commitiee to monitor the imiplementation of the Directve by member States. '

The ECOMWAS Directive gnes effect to the harmenisation of mining palioes in the
region; promotes sustzainable development: the realzation of human nghts, what
could be affected negatvely by mining actvibes: ard protecion of the envronment.,
The Directive recopnizes the imponance of colaboration between stales, companies,
ehl sadety argansations and other sakebaolders,”
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i, ECOWAS Court of justice

The Ecanomic t:nr'nmunut:.r of West Afnican Mates' Court of Justice wes commended
becasse it held povernments and companies accountable for polutan. The Nigenan
govermment, in SERAP v, MNigera, was held responsible for abuses perpetrated by ail
cormpanies, Inthe matter, Migena was found to have violated Aracle 2| on the nght to
natural wealth and rescurces, and Articke 24 on the right 1o a genenl satislaciony
enviranment of the Afncan Charter on Human and Peoples' Rights,
since the Niger Delta has suffered harm far 3 number of vears, caused by the actions of
oil firms, owing to the government that faled in s responsibility towards protecting
CAZENS,

3.2 The African Union

i. The African Charter on Human and Peoples' Rights { 1986)™

The Charter particularly addresses extractnes m Articles 21 and 24, It indicates that
every parson is enttled to freely dispose of the richies as well as ratural resources that
beloeg tethern.” The Charters parties are expected (o exercise their ights in arder o
reinforce Adncan unity and 5-:::4+|:|='||'i1;:.-'."JII Inarcer fortheir populace tobe beneficiaries of
the value obtamed from their natural resources, they must agree to get nd of every
exterral form of sconomic exploitation,” Evary people has the night to a general level
of satifaction that s conduche 1o Lheir development, as guaranteed by Ardicle 24.
Through State repoating, the African Cammssion absenves how the rights outlined in
the Mfrican Charter are being implermented o]

The'Woarking Group on Extractive Industries, the Eraranerent, and Hurman Rights was
establshed by the Commission n recogniion of the extent of the detnmental effects of
the extractve mdustry's cperabons on vanous regors of the cortnent. The Working
Croup aims to reinforce resporses by the region to human rights challenges related to
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the extractives within Africa in accordance o the wark structure of the ACHPR
Therafore, in light of this, the Working Group's chjecives are o create a montonng
and emergency respanse system. penerate knowledge and normative frameworks or
tocls; rake the Working Group's profile and collaborate wiath dfferent gakeholders:
and concentrate on maintaining the Working Growp's work and acthities. Through the

Resoluton on Developing Reporting Guidelines on the Bxtractnve Industres, the
African Commission decided to step up s oversght efiorts,” The Working Group is
required by this Resolution to develop State Penods Reporting Guidelines pertaining
to the respective artides of the Charter,
Remonal consullations on esractves, and the ervirors, mcluding human righs
viclations, are among the Workirg Groups accomphshments, Other study missons
include the trip to Marikana, South Afnca, in the wake of the unfortunate events at the
Lonmin Mine, wiech darmed the lves of about forty-four people, and the public
heanng organized by the Markana Commission of Inguiry (May 2013}

ii. State Reporting Guidelines on Articles 2| and 14 of the African Charter on Human
and Peoples’ Rights Relating to the Operations of Extracuve Industries

Artide 24 puidelines state that in a croumstance where damage done 1o the
ervironment s due to the actions of the esdractnee industry, the affected persons are
entiled to some protechon measures, adequale compensation. availability of
reasonably priced medical care, assistance in rehaliltahing thar means of subsistence,
deanup and repair of the impacted ervironment, and access 1o sutadle kegal and
extrajudicial processes.”” For the purpose of mplementing the rights, duties, and
liperties outlined ir the Charter, includirg Articles 2 | and 24, states must acknowledpe
and employ the necessary legslatives or other mears. The rights outlined in these
arteles cught 1o be incorporated by State parties nto their domestic legslation,™ The
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State Reporting Guidelines and Principles ako acknowdedge that corporations have a
duty to right halders and that corporations are responsbls or the duties of individuals
under Arfice 27, The guidelines recognize the importance of corsultation by the
cormgany with the host communily and ratural resources nghts of alfected peopke, as
wiall a5 how businesses must sLpport the host communities development needs.

Buzresses are supposed o abstan from actions that could cause harm or denial of the
rights safeguarded by the Charter and to ersere that their operabons fully adhere to
globally recognized labor, erdronmental, and human rghts standards.™

Adrica Mining Vision (AMY)

Al ther meeting in Adds Ababa in Febinuary 2009, the Heads of State and the
govvermment approved the Afaca Mereng Vison, whachitheyrdescribed as a roadmap tor
strategically utilizing the continents g resources far widespread sustainable
development. The AMY was founded inresporse to the nealzation that, despite having
abingant mneral resourdes. Afrcan natons continue 10 rank among the worlds
poorest because of issues ke wesk instifutions, corruption, and poor governance, as
well a5 the export ol resources 1o developed natiors with little to no local
development. The AMY would need to be included into pertinent national s, nules.
ang regulations inorderto be implermented,

Chther policies and Fstitutions inchude the African Minerals Govemance Framework
(AMGFE), the Afnca Mining Legislation Adas (AMLA)Y and the Afncan ™Minerals
Developrment Centre, The purpose of the AMGE 5 1o evaluate how well nabiors are
implermnenting and trackng the Africa Mining Vision,™ In order to assess i the palicies n
respect of minng, oil, and gas are an track and make the requesed changes or
amendments, governments might utlize it as a monitoring framework. An organization
dedicated to compiling, dissemnating, ard cresting capacty on laws & the Ancn
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Mimng Legslaton Atk (AMLUAL | 20103, the Word Bank's Legal Ve Presdency
launched the project.™ By faoitatng the creation, amendment, and applicaton o
rmining laws and promoting transparency, accessibility, and comparabilty of Afiican
mining laws, the project aims 1o assst Afncan naticrs in optirezing the berefits of
rineral resaurces. In collaboration with important continertal, resioral, end rational
policy actors. the African Minerak Developrment Center's responsibilities indude
provicing techmical assstance anc direction for implementing the AMVY ard the AMGF:
cormmunicabnrg and shanng the Vison's impkementation progress with all slakehoklers.
angd promoting the Framewori and the Vision,

Although there are severd regonal laws and frameworks armesd at goveming the
exiracine industry i Afrca and profectng human nghls, the effecliveness of thess
irstruments birgely dependk on fational mmplementation, enforcement, and the
commitment of both governments and corporations 1o wholding  human rights
sandards,

4, An Examination of Mining in Sedected Countries in West Africa

Mining plays a sanificant part i West African nations' econamic develapment, It
comrioutes to the GDP and creates emplawrent opportunties. However. the industry
encounters challenges, particularly emaronmental concerns and human nghts
challenges. The countries below are rich sn mineral resources znd the mening ndustry is
a key player i the econamy of hese courines,

I Miningin Migeria

Pigenia bas had her share of chalerges assocated with rmeng in the past and evwen
presently. The country ergaged inthe export of mnerak suchas tin, coal and columinite
betweenthe |960s and 1970s. Folowing its dscovery, oude ol became the country's
primary means of foragn exchange, As 4 result, the mining industry was neglected and
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bt slow growetiy, with its stare of the country's GOP (gross domeste product) sull
being less than | %as of 2023,

Miperia's relevant laws regulatrg the sobd mineral mdustry, discussed n this section,
include the Migerian 1999 Corstitution,” the Nigarian Minerals and Mining Act of 2007
(“the Mining Act")"”, and the MNigerian Minerals and Mining Regulztion {the “Minirg
Regulations™),” Accordemg to the provsions of the |999 Constubon, *rmires and
rineras, ncluding il fields, ol merong, geclogcal surveys and nateral gas® are under
the cortrad of the Federal Goverment,” The Minerals ang Mining At of 1999 was
repealed in March 2007 and replaced with the Mining Act, which is the man piece of
l=pielation govemning the minmg ndustry m Migena., By wrtue of Secion 21 of the
MMMA, the Minister of Mines and Steel Developrment enacted the repubitions. All
facets of Migera's solid mireral exploration and explstation are poverned by he
Mining Act, whie the Mineng Repulatons establish guidelines and procedures for the
topics covered by the Act and provide enforcement far its prowisions,"”’ Asde these
|lanwrs are the Metal Policy 2008 whach highlights the mining mdustry's growdh a5 a crucsal
elerment of Nigenas economic dwersification plan, the Emironmental Assessment
Act that directs that mining cormpanies should conduct ElAs to assess and mitigate
erwvironmental impacts before starting operations; and other environmental laws
incdhuding the Land Use Act, Ciher regulabors are the Migeria Extractive Industry
Transparency Inibatee (MEITI) Act™ that promiotes transparency and acoountzhility,
incdhudifg environmental regulations such as the Mational Ervironmental (Masing and
Frocessing of Coal, Ores, and Industrial Minerals) Regulatons, 2003,™ the MNational
Erndronmental {Nose Standards and Control] Repulations, 20097 the National
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Ernironmental {Base Metals, Iron and Stesl Manufacturing/Recycling Industries Sector)
Regulations, 201 1," the Mational Ervirormental (Cuarryng and Blasting Operations)
Regulatiors,” the Water Rescurces Act and the Explosives Act and Exglosives
Regulatiors ” that seek to control, prevent and minemise pallution and noke from
achivities = the mining industry and actowties invahing explosives, A notable
improvement in the Mirg Act is the requirerment of the submission of a community
development agreement (COWA) by 4 mining lease holder,” The propcs scoal ard
economc contributions 10 the community’s sustainabity must be nckided = the

-

DA
Il. Mining in Ghana

Ghana has an history of mining spanning from the. period before ndependence,
Alhough the mation & nch in mineral resources, gold is the most common one
produced there, along with diamands, manganese, bausite, clays, kaolin, and mic,”
Imdustrial minerals include kaolin, brown clays and sand which aee extracted 10 supply
local mdustries, A vl component of Ghands ecoromy is the mining industry. The
rabion produces a subretantsal amount of pold n Alsca, ranking &th globally, The country
produced about four madlion ounces in 2023, | contributed about 79 of the gross
charrestic praduct to the econormy,”™

The 1992 Corstitulion of Ghana stabes that the people own the country's mimeral
resources, and the President is charssd weth managng them,™ Apart from the
Coonstitution, the mining industry is govemed by a nenber of policies, The Mirerals
Commission Act” that created the Mireral Comemission, ascertained its structune, and
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established its funchions in relaton to the governance and use of minerals, was
superseded by the Minerak and Mining Act.™ The Mining Act of 2006 also replaced the
Mineraks and Mining Law, Minerak and Mining {Amendment) Act.” The use of
explosives in the industry is govemned by the Mirerak {Royalties) Regulatons, 2009, the
Miserak and Mg (General) Regulations” and the Maerals and Mining {Exploshes)
Regulations.™ The Minerzk and Minng (Lcensing) Regulations” stipulate the
procagunss for procuring, mantaicerg, and transkerding heences, The Minerals and
Mining {Health, Safety and Technical) Repulations™ povern safety, health and technical
operation parameters in the industry, The Minerals and Mirsrg (Support Services)
Fegulations™' regulate entities that make proviions for ausilary services to the mining
sector. The Minerals and Mineg (Locl Content and Local Participation) Regulations™
provide the minimum requirements far iocal content and local participaiion in the
mining industry value chan, The Erviranmental Protection Agency Act™ consolidates
the law relating to envionmental protecuon. The Ervironmental Assessment
Regulations™ set out the procedure for acquinng and martaining an environrmental
permit and protect the envirgnment by ensuring that rning companies conduct &0
Ervironmental Impact Assessment of their activibies belore they can be pranted an
Ervdironmental Permit with which to condud their business,

The Minerals Development Fund Act” lBunches a Mineras Development Fund to

address the dewelopment chalenges aflecting mewng communibies, by settirg asde
20% ofthe mineral rovalties received by the Govermment for development prosects,

The Minster iz in charge of formuslating polices, allocating mining nphts. and managng
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the nabon's natural resources, The Mirerals Commissicn asasts the Mster by
providing achice on issues pertaning o mining polides and the issuance af mineral
rights. Impartant roles in regulating the: mining industry are played by other minstries,
such as the Environmental Proteclion Apgency (EPA), the Water Resources
Carnmesion, as well 25 the Forestry Cammesion,

Adationally. pudelres related bo corparate socal responsibility (CSR) were created
for mining companies in Ghana by the Minerak Commession. These guidelines are the
resalt of extenshe consuttatan with members of mining communities, acackrmicians,
mining companics, mining sector agendes and civil socicty organizations. In order to
guarantes that miming s carmed ot responsioly and In a manner that does not
ervourage dsputes, disregard for the nghils of ndmduaks, or insecunty, the Ministry of
Larwd @ Natural Resources launchad the Woluntiry Prnciphes on Secunty as wel & the
Minstry of Land and Human Rights {Wiork Plan for Cihana), 2014, as wel as the
Mirerals and Mining Policy of Ghama, 2016,

Il Abriefl overview of mining policies in Benin

Mining has 2 kengthy history i Berin 25 well, going all the way back 1o pre-colonaltimmes
when local populations used the rnerals that were extracted. Mineral resources
indude martde in Dajo, ceraric clay at Sakéte, at Mattingou in the MorthWes, is gold
and chromium ore, lmestone i Oregbolo, and ilmene whadh is a mineral sounce of
Litarsurn chose to the shore, The mineral mesources are under e poveriment's
custody, The Republke of Benin's October |7, 2006, Law Mo, 2006-17 refaled 1o the
Mining Code and Mining Taxes goverrs mining operations, The May |7, 1983, Ne,
B3003 law iz superseded by this new one. The Mining Code and Mining Taxes Act
regulates the prospecting, research, explotabon, processing, trarsformation of mmeral
deposits, The Ne. 98-030 of Febnaary 12, 1999 controk erviranmental protection as
regards exploration and mining sites, The regulatocy framework for the sector inchides
the 2006 mining and taxation code. decree Mo, 2008,/804 relating to the repulations for
the apolication of the mirirg and mining taxabon code 2008,
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There are stll senificant ssues with emdrgnmental protection and human rights
wolations even though these West African nabions have establihed vanous laws and
frameworks controling the extractive sector. The reponal frameworks place a strong
emphasis on acknowledgng the nght to development and hold both member state and
non=state entities accountable for uphokling burran nghts, These serve as a foundation
for sateguarding local communities' human nghts, encouraging community

invcbwement, making sure that the advantages of extractsg natural resowrces supoot
sustainable development, and setting Lp conflict resalution procedures. They ako
support important stakebholders' cooperation for efficent human rights defense,

The region's key polides miust be based on human rights and conform to regional
noms to guarantee that nghts of persons are upheld to sobve issues, This next section
ideriifies a few ol these iswwees,

5. Challenges of the Mineral Sector in'West Africa
This sector faces comparable dfficudties across the nabons, The soaoeconomic and

palitical environment of VWest Afrca presents a number of unique challenges tor the
Mg SECoT.

i. Infrastructure Challenges

some of these countries experience lack af poor road conditions and limited rail
infrastructure, which ncrease transporaton costs and reduce effioency, Unrelable
elecricity supply hampers mining operalions ard INcreases costs, espedally in remate
arcas. Scarcty of dean water can limit mining activities and affect local communities.
leddey 1o conficts owver resources,

li. Poor Participation in Mineral Resources Development and Poor Sectlement of
Mining Disputes
Local communities poorly participate in the process of making decisons concerning the
mineral rescurces deposited beneath their lands. In some cases, certain selected
persons are the ones thal repregert ther communties in the negotiation of mirirg
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agreements, Mining companmes may nat engage in meaningful consutatons, l=ading o
agreements that do not reflect communty needs or concems. Additonally, mining
compames and govermments do nat necessanly satsfy the principles conceming fres,
price and inform consent as required in the provsions of relevant polices, The
implcaton s that bocal populations frequently fesl exduded from the processes
invlved inmaking decisions pertaining to memng operations that mpact their lard and
rreans of subsistance.

i, Emvironmental Challenges and Climate Change
Mining communities are wsually afected by pallution caused by the operatons of
miring comparees, Minirg acvibes fead to contarminabion of sod, ar and water with
significart impacts on the emdrorment and human bealth, Dedorestation and  soil
erosion from mining actvites can kead to lorg-termeernaronmental darmage, VWerste ard
toxic supsiances released from minmng comparnies cause water and emarcrment
pallstion, Foor management of mining waste can lead to hazardous condiiors for bath
the ervironment and commirsties, While mining operations contributes immersely to
dimate change. dimate-related events such as exdreme weather can disrupt mining
operations and supply chains,

. Poor Governance
Many West African coumtnies struggle with limited capacity to regulate the sector
effectrely, leadng 10 gaps m oversight. Cormuption s ancther problem that results i
poor control of the sector. Corruption within government agencies can hinder
transparancy and lead townlair pracices inawarding mireg licenses, The Goverrrent
faces challenges m enforong regulations and ensunng trarsparency in the sector, whath
can deter imestment.

v, Social Problems

Socal tssues such as commusety conficts, displacement of local communtes, and loss
of income are concerms commeced 1o the mereng of valable menerals, A vital
component of some of the economies of the st African nations is the revenue
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produced by the minng secton, In spile of this, the revenue may not necessanly
translate into wealth for the populstiors. fensons between mining companes and
lecal commurities can anse aver land use, compersaton, and emviranmental
concerrs, Mining operations have the potential to displace communites, upsetting
ther way of life and oubtural connections,
Mining activities. can pose health risks 1o kocal populatons, including exposure 1o
hazardous materials, Other problems are Blege! mining and security nigks as miring stes
<am betarpets for theft, vardaliem and terronsm, particularty i remote areds.

vi. Poor Collaboration Between Key Stakeholders
Poor coflaboration between key stakeholders in the miming ndustry can severely
underming effors 1o protect hurnan nghts, Govermment agencies, MGOS, mining
companies, and local communities ohen operate independently, leading to a
fragmerted approach to homan rights issues, |m this mstance, they may be unable to
share successiul strategies or lessons learmed, which could othenssse mprove human
rghts protecuon,
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