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CHAPTER TWENTY-SEVEN

ALTERNATIVE INTERPRETATION TO 'RIGHT TO
CHOOSE' WITHIN CEDAW- A CRITIQUE

Ganiat Mobolaji Olatokun Ph.D.

Summary of the Chapter

Feminism is the bedrock of the cainpaign for the guarantee of women's
right to choose abortion. Consequently, the 'right to choose’ within
CEDAW has been interpreted to mean right lo choose abortion. It is the
argument of this paper that, by virtue of the Vienna Convention of the
Law of Treaties, the 'right to choose'within CEDAW cannot stand for an
abortion right regime for women worldwide. For this the chapter
highlights the disparity between the true notion of 'right to choose’ for
women and women's freedom to abort. In the final analysis, the paper
posit that by virtue of the rules of interpretation of treaties, the 'right lo
choose'within CEDAW cannot represent the right to abor.

Introduction

The Universal Declaration of Human Rights has shown
considerable interests in equal rights of men and women'
specifically under the minority and group rights. Women, being
classified as a minority group therefore, enjoy special
considerations, and rights affecting them are given high priority.
Consequently, the General Assembly of the United Nations, on
the 18" December 1979, adopted the Convention on the

Elimination of all forms of Discrimination against Women.
CEDAW.

" Article 2 of the Umiversal Decluration of Human Keghis sates: Everyone s entiled ol e glis
and freedoms set forth in this delaration, without dis i kurd, soeh it e, qola,
sex,'See Devaki lain, Women, Develogment and UN: A Sixov-Year Quest for Eytaiuty amd Jixiree,
(Bloomington USA: Indions Universily Press, 2008), 11-12 Sce also, Christuplier MeCrudden,
"Human Dignaty and Judicinl laverpretation of Human Rights” Eitropean Jowrnal of interngiromil
Lave 19, n0. 4 (2008): 655, (accessed November 25,2011
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The Convention is a human right document which promotes the

principle of non-discrimination and equality between men and
women. The Convention focuses on three key issues of which
reproductive right is one. The right to choose is one aspect of
reproductive right.”

Within the whole body of CEDAW, reference was being
made to the right which women have to decide freely and
responsibly on the number and spacing of their children. There
was never a reference to right to abort for women. Conversely,
right to choose according to the radical teminists of the 1960s
means, the right women have to determine what happens to their
bodies.” To radical feminists', this right extends to the decision

whether or not to carry a pregnancy to term. This decision should
be lett absolutely with the women.

* Other aspects of reproductive rights includes, fully shared responsibility for child rearing by Both
sexes, right to maternity and family planning. Reproductive rights under CEDAW are contained in
Article 12 dealing with health and Article 16 dealing with marriage and family. The combined
eilect of these articles is that, in order tor the good health of women; women should be able to
decide freely and responsibly as regards the number and spacing of their children. See the WHO,
Birth Spacing Cluster Representatives and Health Volumeers Guide (2008) 2-3
cro.who int/mps/pdf  (aceessed November 26, 2011} Ilere, bicth spacing has been
bed as a procedure which save lives of mothers and babies, reduces abortion and unwanted
pregaancies and improves children's health and mother's health. Furthermore, longer birth
intervals have been identilied as bettering the health of mothers. See, USAID ISSUE BRIEF,
Healthier Mothers and Children through Burth Spucing. wyww.) iy (accessed November 26,
2011}, See also, POPULATION INFORMATION PROGRAMME, Birth Spacing: Three to Five
Seeves Lives, Papulation Report Folume xxx. Number 3 (John liopkins University: Bloomberg.
School of Public Health, 2002}, 4

According to Fisestone. a radical tominist, the connection which women usualty have with men is
an ipvasion of the women's body. and the resuliant etlect of that connection, which is pregnancy,
should be left at the mercy of the women. See. R west, “Jurisprudence and Gender™ in Feminist
Jurisprudence ed. Patricia Smith. (Madison NY: Oxford Universty Press, 1993), 505-506. See
also. Martha C. Nassbaum, “R. west, Jurisprudence and Gender, Delending Radical Femimsim™
Unpversity of Chicago Lene Review?5. no3 {2008): 985, http/Avwiw jstororgitable 20 | 411934

.Uc,,nﬂat_:n:ﬂ Programme, when speaking ol'a 1995 worldwide survey of the status of women, that
‘life is dramatically unfair to women'. Mc Elvaine, Robert S, Eve Seed: Biofagy, the Sexes and the
Course of Human History, (New York NY: MeGraw-Hall Company, 2000), 1.
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This view was boosted in 1973, by the Supreme Court of the
United States of America in the case of Roe v. Wade'. By this
decision, the court recognizes the right of a woman to have an
abortion under the 14" Amendment to the American Constitution.
The court ruled that, only when the state interests are compelling
may the state promulgate regulations limiting the woman's
fundamental right to privacy .

Hence, in the United States of America, the 14" Amendment
guarantees a woman's right to privacy. a right which extends even
to a woman's right to choose abortion.”

th

“410US 113(1973).

* See, D. Sperling, Management of Post-Mortem Pregnancy. Legal
Philosophical Aspect (England: Ashgate Publishing Company, 2006), 2. See
also, R. J. Cook and B. M. Dickens, “Human Right Dynamics of Abortion Law
Reform” Human Rights Quarterly 25, no.t (2003): 22-25,
http:// www stor.ore.eserv.uum.edu my/stable/pdfplus/2003, pub  (accessed
February3,2011).

“ Right to privacy has been held to mean the right an individual, married ot
single, has to be free from unwanted government intrusion in matters so
fundamentally affecting a person as decision whether to bear or beget a child.
This was the statement made by the court in the case of Eisenstandt v. Baird
(1972). The court has also employ the right of privacy clause in Grisswold v.
Connecticut (1965), where law banning the use of contraceptive by married
couples was declared unconstitutional on the grounds of intruding into the
privacy of persons. Lawrence v. Texas, 539 U.S. 558 (2003), where the sodony
law of Texas was held unconstitutional on privacy grounds has overruled the
earlier case of Bowers v. Hardwick (1986), where the ban on same sex activitics
was upheld on the ground that the coust find no constitutional protection on
sexual privacy.
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Since this decision, most nations of the world began to have a
more liberal view towards abortion. In fact, 60% of the EQ.E.m
1.55 billion women of reproductive age (15-44} live in countries
where abortion is broadly legal. The remaining 40% live In
countries where abortion is highly restricted .

It can therefore be said that, the radical feminists' view of
the 60s and 70s, as well as the decision in the case of Roe v. émam
of 1973, has played a prominent role in the mn.a.&.cao: of abortion
right interpretation to the 'right to choose’ within OmU.>¢<. This
study therefore, stands to refute this so called interpretation.

The 'Right To Choose' Within Cedaw .

The ultimate challenge of the 21" Century is that of giving greater
substance to existing norms of human rights. The lack of mﬁn.o;.._o
content of the 'right to choose' and 'family w_mpanm._ EHEE
CEDAW has given rise to some concerns like those ossmmmmm.E
this study. The lack of specific content of the term 'family
planning' in international documents. like CEDAW seems to have
given rise to some skepticism.

7 Gee. Susan Cohen, “Facts and Consequences: Legality, Incidence and Safety
of Abortion Worldwide™ Guttimacher FPolicy Review 12. no.d (2009).
hitp:/Awww.outtmacher.org/pubs/gpr/12/4/gpri 20402 hip! {accessed June 15,
2012). Previously, 25% of the world population lives in noc:z.mmm where
abortion is restricted, and 61% of the world population live in countries where
abortion is allowed. See, Siegrid Tautz, “(un) safe Abortion, A Wméms and
Discussion Paper” Federal Ministry for Econoiic Cooperation and
Development. Health and Population, Supraregional Project: Promotion of
Reproductive Health., 4320 mmoo.nv” 7.
_:E_\,}..:;E..iN.a?.,_,:a_:as&m.....n_or,,::n_:m_.__an-a_mr|wmm£C.c& (accessed
November 20, 2011). See also, Anika Rahman, Laura _Amﬁ_f.,o and Stanley _m“
Henshaw, “A Global Review of Laws on Induced Abortion, 1985-1997

Internaiional Family Planning Perspectives 24, no.2 (1998):57.
r:c;}42%.m::_:.ﬁ_crc_..c_.mau_.:;:ﬁ::.sm_m\waommcM._:_.:: (accessed
November 20,2011}

527

Ganiat Mobolaji Olatokun Ph.®.

There exist considerable difficulties in reaching consensus
worldwide on the exact meaning of the notion".

Article 12(1) of the Convention on the Elimination ot All torms of
Discrimination against Women provides:

States parties shall take all appropriate measures to

eliminate discrimination against women in the field of health care
in order to ensure, on the basis of equality of men and women,
access to health services, including those related to family
planning’ Reading the Convention further, Article 16(1) (e)
provides;
State parties shall take all appropriate measures to eliminate
discrimination against women in all matters relating to marriage
and family relations and in particular shall ensure, on the basis of
equality of men and women; the same rights to decide freely and
responsibly on the number and spacing of their children and to
have access to the information, education and means to enable
them exercise these rights' These being the original contents of'the
Convention, the CEDAW general recommendation No. 24
embodying the key elements of Article 12 provide among others:”

' See, Maja Kirilova Ersckson, Keproductive Freeduni: In the Comest of Biernational Humaon Rights anid
Humomitarin Law (Netherlands: Kluwer La International, 2000), |84 CEDAW not only defines equality, it
discusses o wide range of topics such s sexual right, reproductive Light wd right w bealth care. The Convention
is very careful in addressing these issues and refers only loa won
number and spacing of their children and to have access to
rights. See, Cheshmak Fathouwmand-Sims, “"CEDAW and A
Stueties 11, NoFt.(2009): 138, httpoiwavan bndyrew edusgay
2012}

* General recommendations of CEDAW Commitiees are inter,
umplementing thew obligations, See. Hanna Beate Schopp-5S¢
Elimination of all forms of Discrimination Aganst Women and its Mo
Equality in Political Representation”™ being a paper presented a1 the [nternational fustitule for Democracy and
Electoral Assistance (TDEA)/CEE Network for Gender Issues Conterence. The Tmplementation of Quuotas’
European Experiences, Budapest, Hungary. 22-23 Octlober, {2004,

obligations under the convention. It also gives general recommendations on tssues
more attention by state partics. See, "CEDAW and the Reportng Process to
Discrimination against Women: A Guide for UNICEF flield Stalf =2
AW pdfaceessed Apnl 16,2012y 1
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The obligation to respect rights requires state parties to
refrain from obsiructing action taken by women in pursuit of their
health goals. State parties should report on how public and
private health care providers meet their duties to respect women's
rights to have access 1o health care. For example, state parties
should not restrict women's access to health services or to the
clinics that provide those services on the grounds that women do
not have the authorization of husbands, partners, parents or
health authorities, because they are unmarried or because they
are women. Other barriers to women's access to appropriate
health care include laws that criminalize medical procedures
only needed by women and that punish women who undergo
those procedures™.

Recommendation No. 24 of the CEDAW committee,
contrary to the provisions of the Articles 12 and 16 of CEDAW,
can therefore, be interpreted to include abortion', because by its
wordings. state parties should not criminalize any medical
procedure needed by only women. The only medical procedure
needed by women as far as reproductive right is concerned is
abortion".

“ See, key clement No.ld under recommendation No.24 of the CEDAW commillee,
veateldowice s i {accessed April 3,2012).

* Within the LN, the issue of wonsen's access to legal abortion and counseling as well as to services has been of
major concern of expertmentbers of CEDAW. See Erickson, Repruductive Freedom, 301

“ Abortion continued to be the most commonly privately funded medical procedure. See. Emily Jackson,
Regndating Roproductivie Law, Techmology and Awtonemy |Oxford: Hart, 2001), 85, Abortion is a legal medical
procedwe and women, regardless of whether their hospitals or HMO provides abortion services have u right to
inforwation about their medical options. See. ¢ ongressinal Record 118, po 13, Seprember 20, 2002 1o Uctuber
{, (USA: Government Printing Press, 2002}, 17954, Aboriion has also been referred to as 'life threalening
medical procedure’ in Nancy Shrenreich, Tie Keproductive Rigdus Reader: Law, Meicine and the Cunstruction
afMdotherhoud (New York: New York University Press. 2008), 157 The American Medical Wonen's Associalion
has also referred to abortion as a medical procedure. See, Congresstional Record 1143 pt 18, October 14, 1999 10

{ether23, 1999 26023
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In order therefore. to refute the provisions contained in
Recommendation No. 24 CEDAW Committee, the Vienna
Convention on the Law of Treaties will be used in interpreting the
'right to choose' within CEDAW.

Alternative Interpretation of “Right To Choose’ Within
CEDAW |

Despite the fact that the legal status of the general
recommendations of CEDAW committee is that of a soft law", it
has become imperative for this study to suggest alternative
interpretation that reveals alternative perspective that highlights
the disparity between the true notion of women's' right to choose’
and women's freedom to abort. In order to accomplish this aim,
recourse must be had to the Vienna Convention of the Law of
Treaties 1969". According to Article 31, paragraph 1 of the
Convention,

" This is because, some state parties do nol aceep seneral recommendations as legaliy b
although the UN Lreaty bodies, meluding CEDAW commitice, expectsiate parties §
goed faith. See, Schopp-Schilling, *The Role of CEDAW™ 3. Several writers i the legal domanw
do noi consider them binding on state parties to the convention. Sce, A, Bymes, “The ‘Other’
Human Right Treaty Body: The Work of the Commitiee on the Shimination of AL Forms ol
Discrimination against Women™ Yale Journal of Internationa! Lene 14, (1988}, As al present, the
committee has no format power to interpret the women's convention authortatively, except in the
course of its work implicitly. Recommendations of CEDAW have the status of "sofl luw'. See, "The
Optional Protocol 1w CEDAW!: Mitigating violations off Women's Human Rights™ International
Training Seminar for NGOs and Women's Rights Activists in Berlin, Germany 13-15 March
(2003, 3 Btip /iw ww dnsittut-lugr-
menschenreehie. defuplo dogumentation_the vptomal_protocel to_vedaw.pdl
(accessed April 16.2012).

" Despite the fact that a special principle of treaty interpretation hirs been advocated ininternational
fwman right law based on the debate about the extent to which the Vienna Convention on ihe Law
of Treatigs principles are stll adequate to deal with the multiplication and sophistcation of
international law, critiques of the VCTL have commenly (il to appreciate how noen-codificd
principles have been interpreted and applied, and neglect to actually formulate new principles. 1t s
one thing to say that the VCTL principles of interpretation are unsatisfactory and it is another thing
to construct new and more acceptable principles. See, Isabella Van Damme, Trears laterpretarion
by the WTO Appellate Bodv (Oxford, NY: Oxtord University Press, 2009), 60. The frequent use of
the VCTL, which has come to be acknowledged as customary international law principle. in the
interpretation of international treaties demonstrates that the VCTL is still relevant. See, R K.
Gardiner, Freaty fnterpretation (Oxford: Oxford University Presss, 2008), 142. The VCTL depicts
generally accepted principles of law on the interpretation of reaties. See, Erickson, Repraductive
Freedom, 304,
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A Treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the Treaty in
their context and in the light of its object and purpose’. Thus, as
the principal provision on treaty interpretation, Article 31(1)
VCTL lhist the most frequently utilized interpretative methods;
good faith. ordinary (literal) and contextual interpretation and
interpretation in light of a treaty's objective and purpose-here, isa
combination of several of the theoretical approaches that were
and still are prevalent in international legal theory. In order to
determine the actual meaning of a particular treaty provision,
scholars and courts may refer to and combine several elements of

Article 31 VCLT". The approaches to interpretation of treaties
are hereunder elaborated:

a. Ordinary (Literal) Interpretation

This rule is usually the first point of reference for treaty bodies, as
it takes the actual wordings and text of the treaty as a starting
point”. The general rule of interpretation of treaties requires that
the interpreters must give words, which are clear, plain and
unambiguous, their normal meaning,”

" See Gardiner, Treaty Interpreiation, 142. See also, M. Villiger, Comtneniury on the 1969 VCLT
(Leiden, Boston: Martinus Nijhoff Publishers, 2009), 422. See also, Anthony Aust, Handbook of
fniernational Lanv (Cambridge, UK, New York: Cambridge University Pres, 2010}, 83, See also,
Daniel H. Joyner, Inierpreting the Nuclear Non- Proliferation Treay (Oxtord, New York: Oxford
University Press, 201 1), 157.

“Itis the general principle of interpretation of fegal insteuments that the text is the primary source
of interprelation; other sources are subordimate to it. See the lead speech by Lord Sieyn, while
commenting on sec 3 Human Right Act 1998 in the case of R v A (No 2) (2002) 1 Ac 45, (2001) 3
All ER 1. See, Michael Zander, The Law-Afaking Process (Cambridge: Cambridge University
Press, 2004), 185,

" See. William Schabas, War Crines and Human Righis: Essavs on the Death Penolty, Justice and
accoumability (London: Cameron May, 2008), 437. The court has described the plain meaning as
the normal meaning of the words used. See, Denmark v Comunission (C-233/96) [1998] ECR |-
5759 at [38]; See also, Germany v Commission(C-245/97) [2000) ECR 1-11261 a£[72).
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disregarding the literal meaning only in very exceptional
circumstances'.

In every legal system, whether common law or civil law.
where the meaning of the words in the statute is clearly defined.
the obligation of the judge is to give the words their clearly
defined meaning and apply them strictly. This is the literal rule of
interpretation”. If only one construction is possible. to which the
clear, plain or unambiguous word is unequivocally susceptible.
the word must be so construed.

" If the literal meaning does not accord with the overall scheme of the wreaty
under consideration, the court will disregard the plain wordings in order to
achieve an interpretation that promotes the main objective of the treaty, See,
Gabriel Moens and John Trone, Commercial Law of the European Union
(Dordrecht, New York: Springer, 2010), 342, This was also the contention of
Lord Steyn while commenting on Article 3 of the Human Right Act 1998, that
the court can depart from the language of the statute to avoid absurd
consequences. Articles 3 of the Human Right Act, like Article 31 of the VCLT
were most concern about an interpretation compatible with the trearty or
convention under consideration. See Zander, The Law Making Process. 183.
See also, Hilaire Barnett and Robert Jago, Constitutional and Adminisirative
Law (Oxon, USA, Canada: Routledge, 201 1), 216.1f the ordinary meaning of a
provision is ambiguous, a strong case can be made in favor of the stricter
interpretation using other data of interpretation such as, context. object and
purpose of the treaty and preparatory work. See, Ulf Lindertalk, " Who are "The
Parties'? Article 31, Paragraph 3(c) of the 1969 Vienna Convention and the
Principle of Systematic Integration Revisited” Netherlandy International Law
Review 55, No. 3 (2008);:343-3064.

" See, Gary N. Heibronn, /ntroducing The Law (Sydney: CCH Australia
Limited, 2008}, 150. See also, Gary Slapper and David Kelly, The English
Legal System 2009-2010 {Oxon, USA, Canada: Routledge Carvendish, 2009),
87. See also, Henry Campbell Black, Handbook on the Construciion and
Interpretation of the Laws, with g Chapter on the laterpretation of Judicial
Decisions and the Doctrine of Precedents (Clark, NJ. Lawbook Exchange
Limited, 2011), 392,
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Deing this, will be in line with the linguistic approach to the
interpretation of words. Thus. it can be said that, the use of
'ordinary meaning' in the VCLT, refers to the meaning that can
possibly be ascribed to the terms by applying the principles of
etymology, that is , that part of grammar that shows the origin of
words, for better distinguishing and establishing of their true
signification™. To be able to interpret the ordinary meaning to be
given to the terms of the treaty. the interpieter need to be familiar
with the vocabulary and the rule system of the language used” .

Literal rule can therefore be said to mean that, if a treaty
provision contains an expression whose form corresponds to an
expression of ordinary language, then it should be understood in
accordance with the rules of the language.

Hence, in applying the literal rule of interpretation of
treaties as provided by the VCLT. Article 31{1), recourse will have
to be had to the combine effect of Articles 12(1) and 16(1)
CEDAW in order to ascertain the interpretation of the 'right to
choose'. By so doing. the ordinary meaning of the 'right to choose'
(legally and linguistically), will be revealed to include. the right a
womman has to choose to reproduce by means of the availability of
the right to decide freely and responsibly as to the number and
spacing of her children.through the use of information and
services relating to family planning.

" See, Steve McCatlery, Prior Mewnmg: The Protosemantic and Poeties (Evanston: Northwestern
University Press, 2001 ), 82.

" The rule system of a fanguage can be divided info 3 categories: morphological, syntactical and
pragmatic. Marphological rule deseribe how the words are inflected and word forms are
constructed, syntactical rules describe how phrases and sentences are put together, and pragmatic
rules deseribe how linguistic expressions are used in certain kind of situations. See, Linderfalk UIF,
On the Interpretation of Treaties-The Modern fnteruational Lene as Expressed in tie 1969 Vienna
Coirverttion on the Lavr of Treavies (Dordrecht: Springer. 2007), 61-62. See also, Anja Inagabire,
Unveiled: A Judicial Asssessment of France’s Concealment Act 2010-1192 with the [nternational
Covenant on Civil and Politicai Rights Article 18 and the Convention on Lhe Elimination of All
lorms ol Discrimination Against Women Arlicle 5(a), being a doctoral thesis submitied to the
Faculty of Law, Lund University, Raoul Wallenberg {nstitule of Human Right and Humanitarian
Law (2011} 14
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It can thus be justified to say that, the only construction that could
be given to the 'right to choose’ within CEDAW is as stuted here.
This is the literal rule of interpretation- the ordinary and
conventional meaning of the term as used within the treaty.

The ordinary meaning of the 'right to choose' as envisaged
in Articles 12 and 16 CEDAW, appears clear. plain and
unambiguous, and did not in any respect lead to absurd result.
Hence, on this note, no effort should be made to interpret the term
further”. However, reference must be had to Recommendation 24
of the CEDAW Committee, which provides an interpretation
contrary to the ordinary meaning and content of the 'right to
choose' with respect to the term. tamily pianning.

a. Contextual Interpretation

To clarify the contrary interpretation provided by the
Recommendation 24 of the CEDAW committee, a contextual
interpretation™ of 'right to choose' is hereby proposed. It must be
noted from the onset that, the context is always used in relation to
the ordinary meaning.

“The reference to other methods of interpeetation different from the literal or ordinary one could be
empioyed only in case the interpretation leads absurd results. See. Moens and Trone, Colmercisil
Law, 342, See also, Zander, The Law Making Process, 183

P Contextual interpretation, ot least in commuon Law, is also svmenimes catied the logical method' ur
the 'golden rule’ of statutory construction expressed in Lalin maxim, ‘aema cnun aliquam pariem
recte intefligere potest anteguam folum jlerutt atague erum perlegeric’. Lord Coke stated, more
than four hundred years ago that, ... the office ot a good expositor vl an Act of Parlioment 15 W
make construction on all the pants fogether and not of one part oaly by wsell. Following the
criticism of the mischiefrule, the parliament's attention W detal grew. the judige gradually assumed

words their ordinary meaning. See, Paul Latiner, Justrafinn Busiess Lew 317 edition (AL

CCH Australia Limited, 2012), 74. See also, Madhuku Lovemwre, futroduction to Zunbiabvwean
Lane (Harare: Weaver Press, 2010), 150. Henee, the golden cule has been defended by rejecting
intgrpretations that are lopically narrow. See, Jettery Watters, The Golden Kule (New York Oxlord
University Press, 1996), 126. Sec also, Lincoln College Case (139513 Co. Rep. S8h, 89b. 76 LR
764, 767; See also, Schabas, Wor Cromes and Hienwn Rigliis 438
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In order to interpret the 'right to choose' contextually, reference
will be made to the actual text of CEDAW™, the elements set out in
Articles 31(2)and 31(3) of VCLT.

The phrase, 'context of a treaty' according to Article 31(2)
means, any agreement relating to the treaty which was made
between all the parties in connection with the conclusion of the
treaty. any instrument which was made by one or more parties in
connection with the conclusion of the treaty and accepted by other
parties as an instrument related to the treaty. Particular importance
is also attached to other means of interpretation stated in Article
31 (3). especially with reference to any subsequent agreement
between the parties regarding the interpretation of the treaty or the
application of its provision™.

A detailed understanding of the preamble (text) to
CEDAW reveals that, due regard and recognition is given to the
following; the dignity of human person. equality between men
and women, sovereignty of nations. as well as the natural role of
women in the area of procreation and upbringing of children.
While recognizing these important elements, CEDAW
emphasizes that, under no circumstances should women be
discriminated at, It is on this basis that all state parties agreed to be
partof CEDAW.™

*The context of a treaty can be deduced Trom ils preambie and annexes. Sce M. Fitzmaurice, 0. A.
Clias and Panos Merkouris. Tieady hferpreiation and the Viennu Convention on the Law of
Treaties: 30 Years On (Leiden Baston: Martinus Nijhoft Publishers, 2010). 157. See also, Ibrahim
F 1 Shihata, The World Bank Legal Papers {The Hague: Nijhott, 2000), [, See alse, Dr Michael
Lang, T Treatv Imterpreiation (Wien: Linde, 2001).209,

* See. Michael Lang and Florian Brugger, “The Role of the QECD Commentary in Tax Treaty
Interpretation”™ Awstralian Tax Forwm 23, (2008) 97, hpp:fiwwwd wu-
wien.ac.at/tas law/pubtikationen/l aneBrusser_australianc foren 93 pdl (accessed April 20,
2012y,

* See the Preamble to the CEDAW rules. In its preamble, the Convention explicitly acknowledges
that, 'extensive discrimination agatnst women continued 1o exist and emphasizes that such
diserimimation violates the principles of equality of rights and respect for human dignity. See,
Hasna Cheema, Benchmarking Nationa! Legistation for Gender Equality: Findings from five
Asian Countries {Thailand: UNDP Aswa-Pacilic Rcegional Centre, 2010), 5,
lirp:/rwwewd unescobkk ora/nespap/sigesdde fault/files/bepchimarkingnationallegislationforgends
: ty.pdi (accessed April 16, 2012).
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Ofall the important elements ol the preambic to CLIDAW,
the dignity of human person as well as the natural rele of wonien
in the area of procreation and upbringing of children. has direct
bearing with the ordinary and literal interpretation of the right to
choose'. The dignity and worth of human person is the founding
premise of the Universal Declaration (the universally accepted
authoritative elaboration of the human rights provisions of the
United Nation Charter)”. Constant reference was made to the fuct
that, the premise, basis and foundation of the Declaratibn lics in
the respect for the dignity, sanctity and worth of human person™, It
is also the first principle of natural law. that 1s. the moral
umportance to do good and avoid evil, and emanating from this. is
the precept that aftirms preservation of human life™.

The natural role of women as the means of procreation and
the nurturer of children. is therefore rooted in natural faw. and
consequently, has found expression in human right faws, notably
CEDAW. Hence. a contextual interpretation of CEDAW's right to
choose'. bearing in mind the contents of the preamble in
consonant with the ordinary meaning, will be interpreted to mean.
the right to choose to reproduce with the use of family planning
information and services that promote the preservation of lite. and
not those that destroys life or have the tendencies to destroy life.

? Natale and Freton, Business Education and Training, 208.

™ Most people that took part in the drafting of the Declariuon made relerence to this tact. Sce,

Melntirg and Bums, Speeches mr Wopld Historv, 387-391 Sce also. Johannes. ~Preamble of
UNDHR™. See also, Jaseph, Unborn Chifd, 39. See also, Malik, “International Bill of Human
Rights™.

® Natura!l Jaw principle such as these. found concreie expression in the Deelatution and were
declared (o be universal. See. Fmois, Natweal Lene aind Novieal Righres. 398-402. See also. May.

{ntroduction to Moral Thealogy, 83.
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. With reference to Article 31(2) (a) and (b) VCLT, to
nterpret a treaty contextually, the rule is that, where there exist a
conflict between two possible ordinary meanings of a provision,
then the later meaning as expressed in the instrument created by
twa or more parties, but accepted by other parties as an instrument
related to the treaty must be adopted™.

Although. as far as Nigeria is concerned, no such
agreement or strument was made in respect of CEDAW?,
reference will be made to the negotiating history of CEDAW to
show that the ordinary meaning of 'right to choose’ was intended
by the parties to CEDAW. Nigeria inclusive. According to
account of CEDAW's negotiating history, some countries were
opposed to the mention of 'family planning services'. Since this
(family planning services) did not exist everywhere, it could
result in the refusal to ratify the convention, so the supporters of
CEDAW emphasize that. the Convention calls on State Parties to
take ‘all appropriate measures', thereby. leaving it to State
governments to determine what constitutes access to 'family

132

planning'™.

" See Inagabire A Judicial Assessment of Franee's Conceatnient Aer. 18,
" This is because, Nigeria ratily CEDAW in 1985 without any reservalion. See, Women Aid
Collective (WACOL) lor Nigerin NGO Coalition on CEDAW Repoert (2008): 1,

s Y ohehrore/enylisne

April 7.20124,

eonNigeraNGOCon

41.pdl (accessed

" See, Lars Adam Rehol, Guides tw ifie Tramvanx Preperatories of the United Notion Convention

ot the Eliminetion of All furms of Diserimination against Women {Dordrecht: Nijhoff, 1993), 143,

Ganiat Mobolaji OlatoRun Ph.w.

In support of this, they point out to the negotiating history
of the Convention that indicates that the text (‘all appropriaie
measures') was left intentionally ambiguous to allow State Parties
toratify CEDAW".

To address the concerns of some Convention opponents.
in 1994, the Clinton admunistration proposed an understanding to
CEDAW that said the United States understand that, Article 12
permits state parties to determine which health care services are
appropriate in connection with 'family planning', pregnancy.
confinement and post-natal periods as well as when the provision
of free services is necessary and does not mandate the provision of
particular services on cost free basis. In June 2002, under the
chairmanship of former senator Joseph Biden. the SFRC (Senate
Committee on Foreign Relations) held hearings on CEDAW
ratification in the USA.

¥ Ibid. Furthermore, still on the issue of allowance given 10 state parties (o

device their own method and approach of 'family planning', Maria [sabel Plata.
as far back as 1991, concerned about her country, Columbia where women's
group in the country used the women's convention to promote equality and
reproductive heaith. The Columbian Women Movement lobbied for the
incorporation of the principles of wamen's convention into the 1991
constitution. In particular, the provision of the women'’s convention on the right
to decide freely and responsibly the number of ane's children is now part of the
constitution. The women in Columbia has devised their own meaning of
‘family planning' to include, the availability of a full range of reproductive
health services, including infertility services, safe and effective contraception,
integrated treatment of incomplete abortion and the treatment of menopausal
women. Plata had urged CEDAW, as far back as 1991 to issue a generai
recommendation ciarifying the terms, women's health and "family planning'
programs. Such a recommendation would explain that, in order to comply with
the convention, states need to develop comprehensive reproductive health
services that 'empower women and not use women as a means to limit
population growth, save the environment and speed development. See,
Rebecca J. Cook, Human Rights of Women: National and International
Perspective (Philadelphia: University of Peansylvania Press, 1994), 19,
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On July 30, 2002, the committee reported the Convention
tavorably by a vote of 12 to 7. subject to several RUDs. One of the
understandings was a proposal from ranking member senator
Jesse¢ Helms that stated: 'mothing in this convention shall be
construed to reflect or create any right to abortion and in no case
should abortion be promoted as a method of 'family planning'.
This Helin's understanding was included as a compromise to
alleviate the concerns of pro-life advocators who were concerned
that CEDAW ratification could atfect US abortion laws™

The reference to the negotiating history in context. also
lend weight to the ordinary meaning of the 'right to choose' within
CEDAW. for it shows that, right from the onset, there were
inhibitions expressed by state parties in respect of 'family
planning' mentioned within the 'right to choose' to be taken to
mean abortion. It showed that. these inhibitions was respected and
acknowledged by the leverage given to state parties to adopt the
meaning that best suit their countries as far as 'family planning' is
concerned. showing in the main, the respect for national
sovereignty as expressed in the preamble to CEDAW?”. This
accounted for reservations made by some state parties.

Thus. using the provisions of Article 31(2) VCLT to
interpret the 'right to choose' contextually. bearing in mind the
ordinary meaning of the term, will mean nothing more than the
right to choose to reproduce for women using the best approach of
"family planning' thought best by individual country.

" See. Luisa Blanchfield. United Netion's Convestion on the Eliminaiion gf Al forms of
Discrmtinadon ageinst Women (CEDAW): isspes w the US Ratification Debate (Congressional
Rescarch Service, 2010} 16-18

™ This, perbaps. shows why Nigerian government did pot thooght it necessary 1o show any
reservations o the CEDAW Treaty i 1983,

e e o
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Subscquent practices as well us relevant rule of internationa!
law™, as provided by Article 31(3) VUL, can also be used 10
interpret the ‘right to choose' contextually. The non-domestication
of CEDAW till date as well as the continued criminalization ol
abortion” by Nigeria has shown the necessary subsequent
practice required to interpret the 'right to choose'.

International law™ has recognized the global problem
which appears particularly significant in regions where 'clashes of
culture’ are imminent”. In such countries with marked cultural
diversity™

This approach upholds the treaty-based human right as
such (or at least the core of it), but allows consideration of
particular cultural aspects when interpreting the often vague
formulated-human right, when filling up a margin of
appreciation,”

“ The application of a technique vf interpretation (hat permits reference o other rules aff
international law, as provided for under Articte 31{31 VCLT, afters the eaticing praspectalaverting

conflict of norms, by enabling Lhe harmonization of rules rather thun the application of aie nosm 1o

the exclusion of all others. See, Campbell McLachlan, “The Principle of Systematic Integration

and Articte 31{3)(c) of the Vienna Convention™ hnternational and Comparative Lenw Quarieriv 34,

No.2 (2005 ): 286,

http:/fwww.biicl.org/files/2140_campbell_metachlan the_principle_of systemic negratonpd

f(accessed April8,2012).

" See Sees 232,235 Penal Code (applicable in the Northern Nigeria) and secs 228, 229 and 230

Criminal Code (applicable in the Southern Nigeria). [n the Southern States, physical and mentul

health reasons are also inclusive. ‘

*Sec, L. Oppenheim, fnternational Law 8" Edition {London: Longman, 1955), 26, See also, David
Kennedy, “The Sources of International Law™ dmerican Universiiv Journgl of Iniernatonal Law
Review2 Nu.| (1987): 4, Wtip:/wwwy agil e/pdfi2/2- -1 pdt taccessed April 9, 2012)

* See, Karen B, Brown and David Snyder, General Kepurt of ihe NUIHth Congress of the
International Acadesmy of Comparatve Law/ Rapports Generaus Pu XW Condress e
L'Acexiemie Internationale De Droit Compare {Durdrechit, Lundon: Speinger, 2012), 583 Annle
@) CY VCLT also acknowledges that the complex wl entungled reluum hip between custon
and trestics must be taken into account when interpretig the fatter it relevuat wid applicabe See,
Leena Grover, "A Call to Arms: Fundumental Dilemmnias Conlronting Inerpeetation af
European Journal of lnternational lLaw 2| o Na 3 (2410

it ; snexis.¢ LA, g WY asudenys/ (aceessed April 19,2012)

* Nigeria has o population of 140 miflion (Nationul Population Commission Nigeriv), moking it the
most populous country in Afrien. See, Amjuwen Grace ot al, “Assessmem of Schol
Publications™, 90. It is 4 nation with ethmic, seligrons and ceanoisic diversity. Nigeria is s:
characterized by several socio-cconomic inegualines aimeg their regions, ethimg groups and
religivns. Nigerin is trugmented with 374 ethnic groups. See, Lunger and Ukiwo. "y,
Religion ond the State™, 3-4
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and distinct political decentralization. oczsamﬂaﬂmﬁa &wnﬂmm.:omw
in interpreting human right texts are visible™. Im.:no, in m.ga to
interpret the 'might to choose' within CEDAW 1n Z_amﬂ._mu the
relative (limited or moderate) universalism approach” is opted
o This approach upholds the treaty-based human H._.mE as
such (or at least the core of it), but m:_o.im consideration of
particular cultural aspects when interpreting the often vague
formulated-human right. when filling up a margin of
m@?.mowmno?a or particularly mwmswmomsr when weighting human
rights and public interests. This approach Mrnim that, any
interpretation of normative texts 1n any country 1s _Em&ﬂuw:awﬁ
with local and regional culture™. Nigeria, as a counuy, i
recognizing these facts. have interpreted 'right to choose' 10
mx&mam abortion. Hence, the literal and contextual Eﬁ_ﬁnmﬁmﬁoz
of the 'right to choose’ within CEDAW is taken to mean, the right
to choose to reproduce and not the right to choose to abort.

C. Objective and Purposive Interpretation .
As said earlier, the 'right to choose' as used within ﬁmUP.é is
clear and unambiguous. which has :mommm.:mﬁm.ﬁrm ordinary
meaning interpretation. However. the interpretation posed by
Recommendation 24 of the CEDAW Committee has created a
conflict that needs rectification.

“ Pl process of interpretation is also an integral part of the _nmu_. system in i_:.nr ~._E EL: is
sjluated. Legal texts only make scose within the _,nmu_ conlext c_. the system m:: m_ﬁm hem
authority and meaning. See, McLachian, ,.,_.:.m Principle s_mwmﬁ_ss:n__:.am.q&_w: L 286. e

“ QOther approaches are, {1) absolute E_E:.z:.r 2‘_:9 otally E.h:_nm. ‘_E ,,‘E_;.__EE. Mc_m ic :,m
cultural reasons. the universal or at feasl. guasi-uim [ normative nnmn_s_.__r_., qnm:m M,.c:._ "m
huwman right treaties. and (i) universality through cukiure, s._:n_._. confirms ‘ms _::2_ ink, :c_ «w
contrast hetween both dimensions saying that n,_.__EE_ ...._au_:”._:o: ..:nmnuvnm. .oa,fn: ﬁ_unc es
sociolowical acceptance of the normative prescripLion and therefore, gives real ..:._mnnz momd“h_mww
right These two approaches are seldom it natuse. and cannot be upheid. See, Brown and Snyder,
General Report 583, 53 g

“ e Bukire “Marginaf Appreciation”™, 715 .

i M,r\ﬂ._“w_”rmqrrr__,”.ﬂ”? (e readi _,m,::__r. interproter 1o vhjeetivize _.:m_fn_q r.F__:_E,z.:...:_.._n,r_,“w_._m..._mnh
and o duly respect the inte anal obligations. Thu _._F. need for v :.n_.v.,u_:« __v satis :._. n
cult _5._ licularity is observed w the extent that F.,:_:cﬁ_..u_ dotument exphicitly of tmp
altows 1L See. Brown and Snyder. Genprul Repori. 383
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This is the reason why a contextual interpretation has been
proffered earlier, and the same reason why an object and
purposive interpretation is hereby. presented.

The object and purpose of human rights treaties plays a
crucial role in their interpretation, and in the light of Article 31(1)
VCLT, the object and purpose of a treaty is not construed
independently of the other means of interpretation®. It is rather,
always used in relation te the ordinary meaning. It is meant that,
where the ordinary meaning is unclear, the object and purpose
shall assist in more precisely, to determine the meaning of the
provision.*

Object and purpose of a treaty as provided in Article 31(1)
VCLT has been subjected o many controversies, because the term
'object and purpose' is considered as vague and ill-defined. Vague,
because it is considered wide and can accommodate a lot of
issues. However, the most difficult and controversial is the
reconciliation of the objective and the subjective approach in
treaty interpretation, a task that is almost impossible.

“The object and purpose of a treaty constitules a key concept. See, Daniel Rietiker, “The Principle
of “Effectiveness™ in the recent Jurisprudence of the Eurgpean Court of Human Rights: Ns
Difterent Dimensions and Lts Consistency with Public International Law-No Neced tor the Concept
of Treaty Swi Generis™ Nordie Jowrnal of Interaciranal Law 79.02010) 255 The expression.
‘teleclogical’ refers 1o an inlerpretation of treaty upon the intention and purpose of the provisian
under consideration. 1t goes beyond other methods of interpretation because; it is not restricted by
the wordings, background or conlext of the provision in issuc. Rather, il is dynamic in thay, it is
purposetul in its application, seeking to give effect w the spiritor the ovecall scheme and objectives
of the specitic provision under consideration. See, Moens und Trane, Conmercral Law, 344
court's interpretive method is generally described as purposive or leleological, meaning that, when
inerpreting a rule, account is Laken of the purpose, aim and objective that the rule pursues See.

8 Expansionism at the Service
roned Law 21, Nuo.3 {20000, 385,
v ey : weessed April 19,2012)

* Article 31(1) VCLT states: 'a treaty shall be nuerpreted n good [aith in accordance with e
ordinary mcaning 10 be given 10 the lerms of the treuty in their context and in the Light o1 its
abjective and purpose’. See, Moens and Trone, Connnercial f.av, 342
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However. Koskennicmi has observed that. according to _&w
subjective approach. ireaties bind _umnm:mm_:ﬂ.mw m%_omam no:mmﬁwm
According to the objective :Eu_.omo:, tréaties .@.Em . ue ﬁ,o -
requirements of oouum.:_a_._ﬁ:w:: of teleology, utility, reCiprocity,
sood faith or justice™. ‘ L
) According to some writers. recourse to preparatory Eﬂw«.
(travaux preparatoires) helps to distinguish the Ec@o:o:”um. 0 m. gm
objective approach from the proponents of . the _wzd_ooﬂwfh.m
approach. This is so in the sense that. the ,mo_.m.ﬁﬁ.énc , .m .nﬁ. ;
reluctant, whereas. the latter would be more liberal imn permit _.:r
recourse to preparatory work in order to determine the true
ing of the treaty . A o
Emmﬁswxao_@ 32 %mra refers to ravaux pre ﬁmp.mﬁo:.m.m.;, EEo.: it
characterizes as supplementary means of interpretation. ?.:Q_o
32 makes it clear that, recourse to 'travaux preparatolres Hm
acceptable in order to aid interpretation governed by Fm princip M.
established in Article 31. and they (supplementary means om
interpretation) are neither autonomous nor m:mﬁ.ﬂw:/ﬁ zﬂnwww %
interpretation.” Resort to travaux Enﬁmw.mﬂo_._m.m is s %H. ﬂw
regulated and permitted oﬁu\ on two occasions: (1) in or w L
confirm the meaning resulting trom the m@m:om:o: of Articie 3
or. (ii) when such application produces ambiguous.

1o Litopia: The Siruciwre af ___:m_.:::o:z_‘_._ Legal
ishin : 94, 298-299. He was
{rgument (Helsinkin: Finnish Lawyers’ _u:v.__ ing Company. _cmcv. 261 ,mc“.,xﬁwm:ﬁ e
E.ﬂo of the view that, the pringipal gonl of interpretation {10 give an nzuﬂm_wﬂ..__ i
L: interpretation) cannol be achieved since it impussible to .n.mnmq__:__w_.q._.pﬁ.m: ﬁ.__su:nznm.au.
_.,_“_nw, See also. Sir I Smcluir, The Tenna Cenvention eanid _‘,__..m Lenw of Treuties i
Z_E.__..__Eiﬁ University Press. 1984), 116, Sce also. Fumaunce,
Intarpretation, 156,
w
See Article 32 VCLT. ,

" Gue. Koskemniemi, Frant Apology fo Utapia,291-294, mcm..mmo. , -
¥ Travaux preparatoires consisl ol wrilten records. :nmc:..m:o:m. ?nmn _Ew i
treaty. 1t inciudes all documents and memoranda. minutes of contersnces an
_Eac.:u:c:. 1t atso includes all maierials =..:n= documentthe negot
zﬁﬂ culminated inthe former conclusion M_ atrcaty.

g ational Law PINESSION
% Gee. “Report ol the tnternationat Law Con e WO
International Lave Comnussion Vol 11 (19661: 223. UN Doc A/C N/41191.

% gee Marti Koskenniemi, From Apology

Elias and Merkouris, Trealy

conclusion of a
ti of trealy under
iations and other circumstances

on the work ol its 18* Session™ Yearbook of
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obscure or manifestly absurd results™.

It must be pointed out that, travaux preparatoires of a treaty
can be very ambiguous and confusing™. Because travaux
preparatoires may include obsolete negotiation position, they
may mislead the interpreter as to the intentions of the signatories
at the time of signing the treaty. Primarily for such reasons.
commentators have been reluctant to endorse the frequent
recourse to ravaux preparatoires.™

Despite these controversies, it must be emphasized that the
VCLT does not rule out the application of either the subjective ar
teleological methods of interpretation of treaties. The objective
and the subjective approach in the discovery of the object and
purpose of atreaty are reflected in the text of the treaty.”

* See, L. Oppenheiin, R. Y. Jennings and A, Watis, Oppeahein's lnternational Law Vol 1 (Harlow

Longman, 1992), 1277-1282.

* This is because, during lreaty negotiations, many views may be advanced by dralters. Some of
these views might be abandoned before adoption of the final version of the treaty. Also, certain
provisions are absent in the travaux preparatoires. Crucial debates, for example ofien vecur n
private, and thus, never appeur in the negotiation record,

* See, Martin Ris, “Treaty Interpretation and the IC) Recourse t Travaux Preparatoires: lowards i
proposed Amendent ol Articles 31 and 32 of the Vienna Convenuon on the Law of Treaty” Hasion
College Internativial and Comparative Law Review 14, No | Article 6 (1991): 112-113
commentators that are reluclant (0 make recourse to travaux prepuraloires are those that bel
that the objective approach is best Lo view the object and purpose of a treaty. See, Art 31({ 1) VCLT
Seealso, Moens and Trone, Comtimercial Law, 342

* The consent of the partics is fixed in the text of the agreement The object and purpose vr the
teleology of a treaty is equally expressed in its lext. See, Isubelle Van Damme, Trean: Interpretation
by the WTG (Oxford: Oxford University Press, 2009), 36. See also, Isabelle Van Damme, “Treaty
Intcrpretation by the WTO Appellate Body" Ewropean Journal of International Law 21, No.3
(2010): 605-6438, hip:/ejil. oxlurdjoyrnaly, orgfeontent/2 [/3/603, (ull {accessed April 13, 2012)

The VCLT, in favoring the texiual approuch 1o treaty interpretation realize thal the text ol treaty i
very important in its interpretation. The presumptions observed through the recourse to the ubject
and purpose ol a treaty is confirmed by a general terminvlogicul analysis of the text concerned

Hence, the provisions contained in Article 31 VCLT can be achieved by giving eifect 1 the
intention of the parties as expressed in the words by them in the ext of the treaty. Sce, Sinclaw, The
Viennu Conventton on the Law of Treanes, |13, Whal canstitute the object and purpose ol
interpretation process today is the elucidation of the intengions of the parties us reflected
terms of the treaty, See¢, F. A, Engelen, liverpetanion of Tax Treaties under Internatonal Lav: 4
Study of Articles 31, 32 and 33 of the Fienna Comvention of the Law of Treaties and thew

application io Tax Treaties (Amsterdom Internasional Bureau of Fiscal Documentation, 2004),
109.
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The subjective and objective interpretation of a treaty
cannot be done in isolation of the text of the treaty. The object and
purpose of a treaty can therefore be said to refer to the intention of
the treaty-the reason for which the treaty exists, as well as the
intention of the parties”.

The issue revolving around the object and purpose can
arise both with regard to the object of interpretation (the
individual provision or the treaty as a whole) and to its object, 1.e.
their respective contents. Reparding the object of interpretation. it
is now common practice both in international law and human
rights law to refer either to the object and purpose of the treaty as a

whole, or to the object and purpose of the individual provision in
question. even though the VCLT itself speaks only of the treaty’s

a7

objectand purpose .

Consensus may legitimate certain human rights
interpretations in connection with the object and purpose of the
luman right treaty eitherasa whole or with regards to individual
treaty provision™. For the whole of the treaty, the object and
purpose is possibly expressed in the preamble,” which informs us
about the general scope of the state CONSeNsus. As every human
right is limited to a particular set of rights. any interpretation
which goes beyond that scope is questionable, and likely to be

illegitimate.

% A lbin reference to the text or body of the treaty. 1bid.

“ Qe Article 31{1) VCLT: See Also.Gardiner, Trean inerpretation. 200.

* See, F. Vanneste, General International Law before Human Riglt Courts: Assessing the

Speciatity Claims of internativnal Humait Right Lenvs (Atwerp, Portand: Intersentia, 2010), 263-

204, The court in East Alvican Law Socicty v AG of'the Republic of Kenya [2008] § East Alr LR

5. was of the view that, accounl will have to be taken of the object of the reaty as 2 whele, without

tosing sight of the object and purpose ol a particular provision, See, Richard Frimpong Oppong,

Legal Aspects of Economic huegranan in dfrico {Cambridge. New York: Cambridge University

Press. 201 1), 196, s

“ T3¢ European court of uman rights claborated on the ohject and purpose of the Convention by
turning o the preamble 1o the Convention as provided in Article 31(2) VCLT. See, George Letsas.
~Sirasbourg's Interpretative Ethic: Lessons for the International Lawyer”™ Euwrdpean Journal of
Taternationad Law 21, No.3 (2010): 509-541 Jupfiejilox tordjouriy |s.0re/eonicn /21737500 L)

(aceessed April 9,2012).
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HMMM.Q::WWH_:a?a:u_ treaty provisions. il is the consensus und
practice of the state members to the treaty. which may legitimate ;
subsequent interpretation”. o
@M.M MMMWMEOH;V\ .om state parties to the treaty consents to, and
a certain interpretation of a . Ti
i particular human righ
provision, also at the national lev 1 ton
101 el, there is a st mndicati
that this interpretation i 1t1 b
nis legitimate. [tmust b d
although the consent of et o =ty
state 1s stressed, it is agreed
may also be other actors or aff: : e | oo
. ected parties whose c
count in the determination of . i e oF o
count the interprete i
individual provision®. PEREERR Siipe S
et M%%m, in Eﬂmﬁﬂm::m ::.w right to choose' according to its
e _uE%o% in Nigeria, the main reason behind the
e z:mmw 10n 0 Gm_u}é as a whole will have to be looked into
s _%m mH_ the fact that. discrimination against women will Ua,
ed. Elements that will lead to iZati
ohib ! the realization of thi
M.Wm.o:e,n are. mo:ba. in the preamble to CEDAW® ﬁuw
wm.a%_,ﬁnmm:mﬂmmuﬂﬁ m_mE to choose' given by Wmoo:.:sms.am:o:
e omimittee goes be )
" . yond the scope of t
preamble to CEDAW and is therefore, questionable. P e

1
F Vanneste has illustr
strated that the ECHR has vef i
o g | ¢ ECHR has veterred to various ac
mx_m:_“w_ws“,,.ﬂwanmdc._a& and purpose of individual human ECHR naimmo_ﬁmﬁ..mp_”m
@ erging consensus of the contract i ;
P ( ting parties. or of {
& . gp .orofare
group of contracting parties. Nonethetess, the ECHR has also referred to w“_c%_w

_u_ S I —u L )
C_.- artic __u
opinton Ol ﬁ\un m_ acce m.m:—ﬂﬂ ] —v ular C—u::C—_ mnﬂ <h~__._ esle Oqum...n..\

" Ibid.

n3

" See the Pre: >

Py mmﬂﬂw,ﬂ_w #_o the ﬁ.m?.»é _.:_.nm. In its preamble, the Convention

. edges that, exiensive discrimination against women
ist and emphasizes that such discrimination violates the

1
mmmqﬁ_\u%qﬂ: \_a.:_quﬁ..-:O:nm\h.h N?v,\_n:-.ﬁsu_\a._. ﬁ...ﬁ:.‘.__.r: Nxﬁ.:__n;__.,:u m f ﬁ )
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With regards to the object and purpose of the 'right to choose'
within CEDAW. the subsequent practice in Nigeria, consensus of
group™, public opinion as well as social acceptance of right to life
for the unborn® can legitimize the subsequent interpretation of the
'right to choose' within CEDAW. The ECHR has also relied on
these principles to determine the object and purpose of individual
ECHR provisions™.

The object and purpose of CEDAW, therefore lies in the
text of CEDAW itself reflecting both the subjective and objective
views of interpretation of the object and purpose. thereby going in
line with the VCLT. The object and purpose of CEDAW 1s
reflected in its preamble. which also represents the intention of the

parties to CEDAW.

d. Good Faith Interpretation
The ordinary meaning of the 'right to choose' as envisaged in
Articles 12 and 16 CEDAW. appears clear, plain and
unambiguous, and did not in any respect lead to absurd result.
However, reference must be had to Recommendation 24 of the
CEDAW Committee, which provides an interpretation contrary to
the ordinary meaning and content of the 'right to choose' with
respect 1o the term, family planning. It is in an attempt 10 give the
correct and proper interpretation to the right to choose within
CEDAW. that the good faith interpretation s hereby proposed.
The notion of good faith fulfilment of treaty obligations has
existed from the earliest formulations of international law. Good
faith in this most basic sense is merely a reflection of the
proposition that sovereign states must adhere to their international

obligations.

“ Qee Secs 232,235 Peaal Code (applicable in the Nosthern Nigerin) and secs 228, 229 and 230
Crimuied Code (applicable in the Southern Nigeria). .

“The empirical analysis carried out in this study reveals that, groups {religion and non-religious)
acknowledges that the 'right tw choose’ is nOL SyROAYMOUS with abortion. Detail of this has been
presented in the preceding chapter.

“This was also evidenced in the empincal analysis Sec the preceding chapter.

“ Gep. Vanneste, General imernational Lo, 263-294.

547

-

Ganiat Mobolaji Olatokun Ph.®.

It is nonetheless also a well established principle of international
law that Eo very interpretation of treaty obligations is subject 1o
the premise of good faith. Stated generally. this interpretive norm
Em:am.ﬁm that soverign actors construe their treaty obligations on
apremise of om:m.:q and amutual intent of faithful performance
The principle of good faith requires parties to a :mmmmo:o.:
to n_.om: honestly and fairly with each other, to represent their
motives and purposes truthfully. The reference to context and
purpose mmBosm.:mﬁ that the substance of the principle of good
faith is the negation of the unintended and literal ESERS:W: of
words that might result in one party gaining and unfair or an unjust
m%mﬂmmh. over another party. The reference to good M:,:
_En:uqﬁm:ou.:68?8. calls on parties Lo treaties to fulfil their
part of the obligation by adhering to the object and purpose of Hw_a

- treaty 1itself. By adhering to the object and purpose of CEDAW.

the parties to CEDAW wil . i ¥
and contents of CEDAW m:_mWMMﬂmnwﬁW PR DTt Y
— ﬂ E,EmeoR“ it can also be said that, the principle of good
is rooted ina natural law concept of customary international
#mé. Hrm earliest systematic writers on international law
.EoEaGm Grotius, Pufendorf. and Suarez, conceived _
Eﬂm_.s.m:o:m_ _m,E as founded in natural law, by <..<En: the _dmmoH
the a_n.ﬁmam of right reason. Natural law thus oo:om?umm oﬁ.s‘._
constraint upon nations to act in a manner that takes into mooo::ﬁﬁ
ﬁ. wammgmgm expectations and needs of other nations in th
International community. Under this view, a treaty should _um
_SEnEana. In a way that fulfils the purposes of the .o:m
undertaking, :.HoEn_Em .Em exchange of reciprocal oc:mmaosm
- >:0@5m abortion z..m_: interpretation of CEADW's H...HmE
choose, will mean allowing some powerful countries of the
éoﬁ_a to take advantage of other nations, by imposing their own
HM_M,\MW%M@V\N on 9_6._. less Bén&i nations. I this is allowed.
» being an international treaty will not be interpreted

in good faith as most. it not all its pur
the drain. s purposes would have gone down
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The above have given an interpretation of CEDAW'sright
to choose according 10 the VCLT. ltisthe contention of this work
that, even when given an interpretation of CEDAW's right to
choose based on rules of interpretation of statutes, the same
conclusion will be arrived at. This is basically so because, the
principles of textualism is the first point of reference when it
comes 1o statuie interpretation (the same applies to treaty
interpretation) and judges are reminded that, treaty interpretation
should be no different from the construction of other legal
writings, and the schools or techniques of treaty interpretation
largely replicate those of statutes. contracts. wills and
constitution.

Conclusion

Since it the general believe of majority of people that ‘right to
choose' within CEDAW is synonymous to abortion right for
women. an in depth conceptual analysis was undertaken in search
of an alternative interpretation to 'right to choose’ within CEDAW.
In the course of doing this, the rules of interpretation was studied
carefully and the combined effect of the rules point out 10 an
mterpretation supgestive of 'right 10 choose to reproduce’ and not
'right to choose to abort'.

Recommendation
« There should be a legal as well as interpretative clarity on
the principle of Right to choose with regard to abortion.
This is necessary because the combined eflect of the rules
on right to choose actually and literarily point to 'right 1o
choose to reproduce’ and not 'right to choose to abort'.
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