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FRAMEWORK FOR THE PROTECTION O
F CONS £
RIGHTS AND QUALITY OF SERVICE: NIGERIANUMERS
TELECOMMUNICATIONS IN FOCUS
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Abstract
Nigeria is one of the fastest growing telecommunications economies in the

corld. This has necessitated legal and regulatory frameworks for consumer
protection 11 the telecommunications industry, to meet up with minimum
mh'n.mh'mml standards in terms of quality of telecommunications services
Despite the regqulatory measures put in ph;cc to ensure consumer ~pr~otection'
and quality .uf services, many consuniers are still uninformed of their rights
:—md lwalloruu.rg in ignorance and want of education on legal measures to
ue-ntd.nw their gricvances. This piece of work Is, therefore, an attempt to
examine the legal and regulatory frameworks for consumer protection in the

Nigerian telecommunications industry. It considers various rights open to
be taken to ventilate

CONSUMers of telecommunications services and the steps to
their grievances. It further examines the obligations of consumers as a check to
unnecessary complaints. This tallies with the notion that where there is a duty,
there must be a corresponding obligation. There is a duty on the part of the

h?h'cunnmmications operators and service providers to ensure that consumers’
rights are not trampled upon illegally. On the other hand, there are obligations
on the part of consumers not to tamper with due process in the production of

teleconmmunications services.

Introduction
The legal and regulatory frameworks
protection in Nigeria consist of the extant common law rules on

contractual and tortuous liability, case law and a plethora of Nigerian
legislations that regulate specific sectors of the economy.! In Nigerian
telecommunications industry also, consumer protection and quality of
service are regulated by the common law rules of contract and tortuous
liability, case law and legislations. Specifically, the Nigerian legislations
that regulate consumer protection and quality of service in

for the general consumer .
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include Nigerian Communications Ac?
a Act,? Consumer Protection Counci]
ndards and Regulations Enforcement
d a lot of guidelines, regulations and

telecommunications se!
Standards Organisation of Nigeri
Act,# National Environmental Sta
Agency (Establishment) Act® an
other statutory instruments made thereunder.

Each- of the above-mentioned legislations established its

ve body or authority saddled with the responsibility of
umers and ensures quality of service.

Thus, the Nigerian Communications Act established the
Nigerian Communications Commission,®  National  Frequency
Management Council” and Universal Service Provision Board;® the
Standards Organisation of Nigeria Act established the Standards
the Consumer Protection Council Act

ctor

respecti
protecting cons

Organisation of Nigeria;®
established the consumer Protection Council!® while the National

Environmental Standards and Regulations Enforcement Agency
(Establishment) Act established the National Environmental Standards
and Regulation Enforcement Agency.!! It appears, therefore, that there
are many regulatory bodies for consumer protection, and this has
resulted in regulatory overlaps as one of the challenges confronting the
implementation of consumer protection in the production of quality
telecommunications services. The sector specific regulatory body as far
as Nigerian telecommunications industry is concerned is the Nigerian
Communications Commission.

To ensure quality of service, all telecommunications serv
providers are mandated, in respect of their specific services, to meet
such minimum standards of quality of service, deal reasonably with
consumers and adequately address consumer complaints.!*

ice

Cap. N97, LFN 2004.

Cap. S9, LFN 2004.

Cap. C25, LFN 2004.

Act No.25 of 2007.

See Section 3 of the Nigerian Communications Act.

Section 26 of the Nigerian Communications Act.

Section 115 of the Nigerian Communications Act.

Section Fof the Standards Organisation of Nigeria Act.

Section 1 (1) of the Consumer Protection Council Act

Section 1(1) of the National Environmental Standards and Regulation Enforcem
Agency (Establishment) Act.

See Section _I(M of the Nigerian Communications Act, in pursuant of whi
made Quality of Service Regulations 2009 to identify minimum quality
e :landard, and associated measurement, reporting and record keeping task.
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Consumer Protection is also recogn; d
international organizations make pmg‘z;?e

consumer protection from fraudulentmzs’
practice.’? "

intemationally as many
directly or indirectly, for
d  deceptive commercial

Consumer Rights _'m‘! th_e Nigerian Telecommunications Indus
Consumer Protection is linked closely with consumer rights fry
of telecommunications service and consumer pl’otect?ogn t-hFor.q:amy
telecommunications consumers must be adequately ;;mt:ctre]g t%f:
Nigerian constitution recognises certain rights  of cirizen-s as
inalienable.!! It protects right to life,’> right to dignity of human
person, !¢ right to personal liberty", rights to freedom of expression and
the press,'® right to freedom of movement,' right to fair hearing, right
to private and family life?! and right to freedom of thought conscience
and religion,2 among others. All these rights are also enjoyed by
consumers of telecommunications services.

It suffices to say therefore that consumer rights in the Nigerian
telecommunications industry is partly sourced from the Nigerian

constitution itself.2?
Another source of consumer rights is the United Nations (UN)

Guidelines on Consumer Protection wherein the UN adopted in its
General Assembly Resolution 39/248 en April 9, 1985, eight rights of

13 See Organisation for Economic Cooperation and Development (OECD) Gu‘idelincs for
Protecting Consumers from Fraudulent and Deceptive Commercial Practices Across
Boarders under which OECD countries recommend that Fansumgr I’m@m
Enforcement Agencies in member countries, having a common interest u\tpx::ﬁﬁ
fraudulent and deceptive commercial P;::hﬁce af;inst consumers, co-operate
another in enforcing their laws against practices. )

4 See Chapter IV of (inslitutien ufg?hc Federal Republic of rsg:_:a (CFRN) 1999.

15 Secti ituti of the Federal chubh’cofNi i
tion 33 of the Constitution Fodurel Republic of Nigeria.

16 Section 34 of the Constitution of the i S

17 Section 35 of the Constitution of the Federal ::E: D:ﬁ:s:nn:
18 Section 39 of the Constitution of the Federal REPIM‘ sz;gen'a,
19 Section 41 of the Constitution of the g::ej :";;ubug of Nigeria.
20 Section 36 of the Constitution O:x Fed:lal Republic of Nigeri2-

21 Section 37 of the Constitution © i e
blic of Nigeria- i

22 Secti nstitution of the Federal Repul IBen Constitution isbeing
on 38 of the Co wever, suggest that N]gcr]:laxll.\ws "nd Acts and all

23 Using the word “partly’ does rot, ho rm since 2!
robbegd of its h\d}i,spulahle status as the g:oa:x;da:; il
authorities derive their validity there from rect of Section 103) of the
the provision of the Constitution & by 'i;; of o effect whatsoever.

the extent of its inconsistency: null, void

inconsistent with any of
Constitution, o
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cunsumerslas Right to Satisfactions ofrBasic Xceds: Rigl"ll to Safet ’
Right to Information, Right to o e m[ Re‘é’rﬁ’§ﬂl1tatl(‘“a Right to
Redress, Right to Education and nght. to Healthy nvironment.2
In addition, the Nigerian Commumc}atmns Act pr(\.\'ldf__\s for certain
rights and obligations of consumers In mlecomm}mlcahonf industry’
and pursuant to the powers m.nferred L:Pon it, the NCC made
Consumer Code of Practice Regulations 2007.%

The various rights of consumer in the telecommunications

industry shall be discussed anon.

Right to Minimum Standards of Quality of Service

Every consumer of telecommunications services is entitled to such
minimum standards of quality of service.? Quality of Service in this
sense is a measure of the telephone service provided to a subscriber.2”
Call must be clear and easy to hear. It must be loud enough and the
longest time a consumer should wait after picking up the phone before
receiving dial tone must be adequately determined.

The consumers should be able to enjoy required applications
services such as emergency services, directory assistance services,
operator assistance service and services for disabled customers.? As
part of the functions of NCC, the NCC shall protect and promote the
interests of customers against unfair practices including matters relating
to availability and quality of communications services, equipment and
facilities.*

Operating companies must provide and list in their directory a
24 hour repair service number. Consumers should have the right to

24 See Adewale, SA and Bamise ].B, ‘The Legal Protection of Consumers of
Telecommunications Services’ (Paper presented to 2005/2006 LL.M Class of Aviation
?\‘_’f‘i Communications Law, Faculty of Law, Obafemi Awolowo University, He-lfe,
Nigeria.

25 ;:‘“[*Pmm Gbit'ﬂ‘l‘nns of the Regulations are to confirm and clarity the procedures to

ollowed by licensees in preparing approved Customer Codes of Practice. S¢¢

Regulations 2.
Section 104 (a) of the Nigerian Communications Act. In Niwwocha& 2 Ors ©- M'nj
LTLR, 1, 4 and Njikonye Esq. v MTNNig Communications Lt

Nigeria Ltd & 4 Ors (2004)
f
2008) Al FWLR (Pt 413) 1343, the plaintiffs approached the Couirt as a result of P

" quality of service.

. ;l;n;éf\lcw!on, Newton’s Telecom Dictionary (Miller Freeman Inc, USA) 641
s o lfn:n 107 (2) of the Nigerian Communications Act. '

ke Section 4 (1) (b) of the Nigerian Communications Ac‘L

2

o
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vendor's annual quality of service reports.® Licenses must also
afcessl and cause their agents to comply with the relevant fault repair
yds set out in the NCC's quality of service Regulations. Licensees
¢ also endeavour to give advance warning of anticipated service
1-,1.us il planned outages, including details of the disruption or
disrup’ the services and service area affected and any applicable
(CJ:ItTTg:l"\sation or other remedies?!

Right to [nformation ar}d Consumer Education
Consumers have the right to receive .clear and cor'nplete terms and
conditions for service agrgements and disclosure of prices for goods and
services, and to affirmatively accept all terms and conditions before
peing charged for services. They héve 11:1e right to be protected against
fraudulent, misleading and deceitful information, advertisement or
labeling:3? The protection of the right to be informed and educated
about terms and conditions of service enables the consumers to make
informed choice according to individual customer’s needs and wishes.
Their right to education provides them with necessary education on the
environmental, social and economic implications of their choices
Consumers of telecommunications services should be properly
educated even before paying for the services. The right to be informed
extends to upgrade or migration options. Thus, where services are
subject to upgrade or migration options, consumers must be provided
with clear and complete information regarding the upgrade or
migration terms, including any changes in service performance and any
d‘{l)’ approved fees or charges resulting from the upgrade or
Migration. The General Consumer Code of Practice made under the
Consumer Code of Practice Regulations 2007 provides that "Licenses
:hall provide consumers with information on their services that is
omplete, accurate, and up-to-date and in simple, clear language”™

—
% (5;: Engr Eamest Ndukwe, ‘Consumer Rights in the Telecommunications Industry’
Faclfj' Presented at the Annual Distinguished Lecture of the Justice Chambers,
dukty of Law, Obafemi Awolowo University, Ile-Ife, Nigeria, 2093}. Engr Eﬂmcﬁf
c“m;‘"e was the Executive Vice-Chairman/Chief Exccutive Officer of Nigerian
31 Code l!;mcamns Commission.

R Engr. Ea(z)&(\!)of the General Consumer Code of Practice. o p—
B Code 8 ;“es‘ C.A. Ndukwe, ‘Consumer Rights in the Telecommunications Industry’.
M i cﬁs)ofthe General Consumer Code of Practice. R
(CAg "3 & (). Note also that the NCC established the Consumer Afairs He
s September 2001 to inform, educate and protect the uonsumer;s;r
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Licenses shall also endeavour to respond in a timely manner to
consumers requests for information on their services and such
information shall be provided free of charge and shall include at least
the following:

i Lelecommniernicatic

(a) Current service arrangements, including rates and terms and
conditions for all services offered to the public, shall be reality
available in print and electronic format (lncluding on each License's
Web site) such information shall also be available at all retail outlets
where the Licensee’s services are sold;

(b) Services that are subject to price or tariff regulation by the
Commission shall be described in services tariff pages published in
an accessible form including being made available at designated
company offices and on the Licensee’s Web site;

(¢) For those Licensee’s that publish subscriber directories, the terms of

service shall be printed in the front of such directories; and

Where a Licensee’s seeks any change in the tariff rates for services

affected consumers shall be notified of the proposed price change in

an effective manner that, in particular, lets them comment to the
commission on the proposed changes. After approval by the
imission, consumers should also be notified of the resulting

f changes in an effective manner” 3

Before entry into any contract for any services, consumers have

 right to be provided with a complete description of the services in

and plain language, avoiding unnecessary technical terms. Where
other services are required in order to effectively utilize the service, the
consumer must be sufficiently informed of such requirements or service
dependencies.®

The consumer is also entitled to be provided with information
on the service quality levels offered, the waiting time for initial
connection and any service area and coverage maps if applicable. He is
also entitled to specific information regarding any compensation,
refund or other arrangements which may apply if contracted quality

d

:communications services in Nigeria. The Consumer Protection & Advocacy (CPA)

15 one of the units of CAB that is charged with the responsibility of responding to
Consumer complaints and enquiries. See Consumer Inquiries and Complaints
<http rw.nec.gov.ng/ > accessed on 30 August 2010,

15 Ibid, Code 6(2)

36 Ibid, Code 8 (1)
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levels are not met 3

As regards Pricin,
entered into the consum,
rates or charges; what
applicable charge,

g informa

whether the charges to elements thereof
to time, the circumstances of su
be informed of such changes 3

Licensees are also re
specific information regardin,
before entering into a

quired to. Provide the consumer with
8 any maintenance services offered and

Right to Safety, Healthy and Suitable Environment
The consumer has right to be Pprotected against the marketing of goods
that are hazardous to public health.#
In specific regard to emergency services, the NCC has the
responsibility to promote and enhance public safety through the use of
a particular number which shall be designated as the universal safety
and emergency assistance number for telephony services generally 4
The need for consumer right to safety is to provide goods and
render services, the consumption of which will not be inimical or
hazardous to consumer’s health and the social well-being at large.2 The
crucial question is how an average consumer of telecommunications
service known how much unhealthy radiation is being emitted from the
hand-phone while making or receiving calls or charging the batteries?
Can one assume that a consumer of telecommunications service can
know whether tasteless and odourless poisonous and harmful gases or
other objects is seeping into his mouth, ear and environment from the

e

37 Ibid, Code 8 (2) & (3).

35 Ibid, Code 9.

% Tbid, Code 11(1) & (2). o diry':

40 Engr. Farnest N\iuk(we, ‘Consumer Rights in the Tzl-ic:m“f“ﬂ‘m"s Industry

41 Section 107 (3) (a of the Nigerian Communications Act. Consumers  of

42 Adewale, (51‘\( )and Bamise J.B, The Legal Protection of Co
Telecommunications Services'. 259
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hand-phone or base stations?# The licensee is also dL”_V'bUU]'ld fifidap
ection 135 (3) (b) of the Nigerian Communications Act to take all
7 i & 2 : .

reasonable care in connection with installation of network facilities to
protect the safety of property.

Right to Choice )

Consumers are not expected to be compelled into accepting
telecommunications services. They are entitled to choose whichever
services they need freely and willingly. This right entails the right to be
assured access, wherever possible, to a variety of goods and services at
competitive prices with satisfactory quality.* It helps to ensure protect
consumers against monopolistic tendency and practice in the market
place. It helps to ensure ability and right to choose from varieties rather
than a situation of no alternative. This Anti-Trust and Competition
legislations are finding a foothold in many economies to protect
consumer against price collusion and monopolistic practices.

The regulatory body is to ensure that right to choose is not
denied the consumer, by promoting fair competition in the
communications industry. The consumer should be able to choose
which network is favourable to him and no consumer should be
deprived of this right unless in accordance with the Law:.

Right to Complaint and be Heard )
Consumers of telecommunications services have right to a ff'ﬂr
complaint process. They have right to get fair, inexpensive and quick
redress of grievances. They must have accessible knowledge of the
complaint process and steps needed to lodge a complaint. They have
the right to a consumer-oriented response for complaints and as
prescribed by the Consumer Codes of Practice and Regulations.* ?art
VLI of the Schedule to the NCC Consumer Code of Practice Regulations
2007 provides for complaints handling. Thus, licensees must prDVlC.le
easily understood information about their complaint processes In
various media and formats, and ensure that customers can easily
identify how a complaint may be lodged. All customers’ complaints are
B

44 Engr. Eamest Ndukwe, ‘Consumer Rights in the Telecommunications Industry”.

2 p sume: d
45 Adewale, SA and Bamise JB, “The Legal Protection of Consumers O
Tul\-mmmumulmmSorvlcu\.',

46 Engr Eamest Ndukwe ‘Consume
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required to be recorded by
identified practices ang pro

Licensees are also
ensure that people with physi,
able to access thejr complai
customer can be easil
make a complaint. Wher,
lodging complaints,

g s whae e TSP s provied
gation of the complaint requires the retrieval
of recor‘ds more than 12 (twelve) months old, and where the retrieval
:'lesults N any incremental €xpense or significant inconvenience to the
licensee, and in which case a reasonable charge agreed to by the
consumers may be imposed+. .

The complaint process in the Nigerian Telecommunications
industry as it affects consumer protection is clearly stated in the NCC
General Consumer Code of Practice. Thus, the consumer will forward a
written complaint which shall be acknowledged by the licensee and
acted upon within the prescribed time frame as stated in the NCC
Quality of Service Regulations.® The licensee can acknowledge and
respond to a complaint either verbally or in writing, but should make
reasonable efforts to make the initial response in the manner requested
by the complainant.

Non-written complaints can also be accepted and taken as
acknowledged by the licensee at the time the complaint is made by the
consumer. 31

Consumers are entitled to be advised on the expected actions

licensees, ang

Processed in .
cedurest” accordance with

- and timing for investigating and resolving the complaint. However, in

the event the licensee regards the complaint as frivolous or vexatious,
the Consumer shall be informed accordingly and if dissatisfied the
Consumer shall have the further recourse. In any event, no Consumer
complaint shall remain unresolved for more th.an three (3) monlk}:.
Licensees must implement processes to provide Consumers with

47 Code 39 of the General Consumer Code of Practice.

48 Ibid, Code 40.

49 Ibid, Code 42. . SRT——

50 The current of which is Nigerian Communications Act 2003 Quality of Serv
Regulations 2009. !

51 Code 41 of the General Consumer Code of Practice

261
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cos Nigerian Teleconmmmications in Focus B
sufficient information and ,the means to inquire on the Progress of
complaints. Such processes may include complaint reference Numberg
or other identifiers in order to facilitate timely and accurate responses to
subsequent enquiries by Consumers.?

Consumers must also be advised of the outcome of the
investigation of their complaint, and any resulting decision by the
Licensee. Where a Consumer is not satisfied with a decision reached
pursuant to a complaint, the Licensee shall give the Consumer the
option of pursuing an identified escalation process by which the
decision may be examined by a suitably qualified person in the
Licensee's organization. Where the Consumer has already been
provided with the benefit of the Licensee's escalation process and where
there are no further escalation processes, the Licensee shall inform the
Consumer accordingly.  In the event that a complaint has not been
resolved to the Consumer’s satisfaction within sixty (60) days of being
communicated to the Licensee, the Licensee must inform the Consumer
that he or she may refer the complaint to the NCC. Failure to deal with
Consumer complaints, and any related service, are also subject to the
requirements of the Quality of Service Regulations, including payment
of any specific service credits or rebates established pursuant to those
regulations.™?

ality

Right to Timely Installation, Restoration and Repair of Services

Consumers have the right to timely installation of new services, and
restoration and repair of existing service. It is the duty of the service
provider to implement the facilities and processes needed to permit
consumers to report faults 24 hours a day and comply with the relevant
fault repair standards set out in the NCC’s Quality of Service
Regulations. In the event of force majeure such as floods and storms
damaging or destroying telecommunications facilities, consumers are
entitled to have any fault thereby caused to be rectified within a
reasonable time.* Where, consumer services are not timely restored, the
consumer has a right of action. In Barrister Mike Nkwocha & 2 Ors 0.
MTN Nigeria Ltd & 4 ors’and Jeph C. Njikonye Esq. v. MTN Nig.

e
52 Ind

Ibid.

Ibid, Code 13

(2004) 1 TLR, 1.

i
<

o
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Communications Ltdj3 the Plaintiffs who
Services  of  the Defendants
dropped /uncompleted calls resultin
L g from netw, i 57

ObsAerVa(lDl’l noted_]wre is that if the Defendants h:T:l( tifri:hlﬂes' Pl
their network services, perhaps there might be no need for t;y re§lufed
to approach the Court. SRS

defendants for

Right of Privacy

j['hc. I_\:gerlarj Constitut.ion guarantees right to private life.s Thus
individual right to privacy cannot be ordinarily trampled y, on’
Consumers of telecommunications services have right to perssrlai
privacy. They have right to protection from unauthorized use of their
records and personal information, and fto reject
communications and technology.®

In developed countries, anti-spam policies have been developed
and Task Force on Spam established.® Many countries, particularly in
the European Union, have chosen to introduce Anti-Spam legislation
within the framework of modification of privacy and data protection
laws.o! Nigeria has absolutely no specific privacy and personal
information Laws.®2 The need to have specific privacy and personal
information laws and regulations cannot therefore be over-emphasized.

Although a licensee may collect and maintain information on
individual consumers reasonably required for its business purpose, the
collection and maintenance of such information must be protected

intrusive

56 (2008) ALl FWLR (Pt 413) 1343. ‘
57 Although in the 2 cases, the issue which court (State High»Cuurl or chuFal High Cour!)
has jurisdiction to entertain the suits arose respectively in Ihc 2 cases, in t}u': former it
was held that the Federal High Court has exclusive jurisdiction to r.'nt;na]u: the suit
i igeri ications hile in the latter case,
relying on Section 138 of the Nigerian Communications Act, wl 7
lh(‘yC:url of Appeal held that the dispute was founded on contract and @;@fgm u:c-
State High Court (and not the Federal High Court) pocesses the juri u:tm‘n! Dz
entertain the case. This is despite the fact that the facts of the 2 cases are no
dissimilar. ) e
58 Section 37 of the Constitution of the i:'cderal Repubh:::ﬂl::gzz.mm"
59 Earnest Ndukwe, ‘Consumer R.‘lghtsmlhn. Telacumn'{_'h e s i
60 See OECD Anti-Spam Regulation published 3\3 5t embe
responsibility of the Secretary-General of the OECD. l
i vork for
61 Ibid. i to move Forward. Legal Framewor
62 See Paul Usoro, 'E—cummercr.‘Em N,Sen:el'lﬂ‘ih" . / fwww paulusoro n/E-
the Introduction of E-comme
ce.com> accessed on 24 July 2010. 263
commert




Protection of € ur:e«mu..'r'.-‘ Rights and Qualipy
i \ 1o I otecomnrmicalions in b ocns E
it ‘meml};er 6r accidental disclosure. Simil.arl_\',.such information
.15.1‘_1 "ot be transferred to any person except as permitted by any termg
:\: conditions agreed -wit]; the customer or as permitted by any
appllcnb‘lfl;;\\;‘:f:ﬁ:l:;::mﬁnications licensee that collects nformation
on indi\:iduavl consumers must adopt _and impien.ient a pglicy regarding
the proper collection, use and protection .nf that information and ensyre
that any other licensee or person with whom the.y exchange or
otherwise disclose such infurmation‘have adf)pted :{nd implemented an
appropriate protection of consumer information policy.&

Right to Accurate, clearly worded and Orgar\isefl Bills )
Consumers have the right to be accurately billed for services they
subscribed to. Thus, before a contract for service is entered into, the
telecommunications operator is duty- bound to inform the consumer of
the applicable rates and charges, what the charges include, elements of
the charge and the method of calculation of the charge. The consumer is
also entitled to be informed of the frequency of the charge or other
circumstances that give rise to the charge and whether the charge or
elements of the charge are subject to change from time to time, the
circumstances of such change and how the consumer will be informed
of such changes.®
Code 21 of the Nigerian Communication Act, General
Consumer Code of Practice provides for the general principles of
consumer billing and charges thus:
A Licensee shall at all times endeavour to-
(a) ensure that billing is accurate and timely;
(b) ensure that billing accuracy is verifiable;
(¢) ensure that sufficient information shall be on the bill
or otherwise readily available to the consumer for
verification of the bill without any charge;
(d) ensure that upon a bonafide request from a
consumer, the license shall inform or provide the
consumer with  timely, accurate and current

#3 Code 35 (g) and (h) General Consumer Code of Practice.
64 Ibid, Code 36.

65 Eamest Ndukwe, ‘Consumer Rights in the Telecommuni
66 Code Y, General Consumer Code of Practice.
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information about its billing terms and conditions

and options relevant to that consumer;

retain records of a consumer bill and related charges

for a minimum period of twelve (12) months; and

(f) in interpreting the obligations described in this
section, references to “billing” or “bill” include the
Licenses systems for recording and processing any
prepaid transactions, including the debiting of call
charges against prepaid card balances.

The consumer is also entitled to have access to itemized details
of all charges and licenses must ensure that itemized-details contained

in the previous bills are available for 12 months or any longer period
required by law.

(e

-

A licensee must not charge consumers for bills or billing related
information, except where the customer requests information not
required to be provided under the General Consumer Code of Practicet”
and licensee must inform-consumers of any applicable charge resulting
from their billing requests and obtain the consent of the consumer
before any charge is imposed.®

A licensee must also process and issue bills within 30 days of
the closure of each billing period, and a bill must include all charges
incurred during the billing period. Code 24 of the General Consumer
Code of Practice, however, provides for exceptions to the processing
and issuance of bills within 30 days of the closure of billing period. The
circumstances are where:

(a) there exists a separate agreement with the customer to the contrary;
or

(b) there is a delay as a result of the inclusion by the Licensee of
information from other suppliers or service providers in the bill;
or

(c) there is a delay as a result of a change initiated by_ the consumer
such as where the consumer has requested a different billing
frequency or billing period; or ) _

{d) there is a delay as a result of the suspension of charges that are in
dispute; or ) . .

() there has occurred a billing system or processing problem in which

67 Such as requests for billing details more than 1 (one) year old.
68 Code 23, General Consumer Code of Practice. -



case th‘t‘ problem shall be I'\‘.nlwl'im! .u_nl bills I‘N'\llul.! without undye
delay and m accordance with any time periods identified g
(Olﬂl“]ﬁSl(!l\f or
(f) billing is delayed by vn‘ruu\st.n}}w bey mlul the reasonable control of
the licensee, such as an event of force majeure.
From the content of cade 24 above, it would appear that Code
24 is not applicable to prepaid telecommunications services

Right to Redress and Action on Disputed Charges
There is a need to be proper and cftective redress mechanism for
violation of consumer rights. The consumer has the right to be charged
appropriately for services enjoyed by him and where charges are
disputed by consumers, there should be timely redress.

Censumers should have the right to expre

s their grievances
and seek redress where products or services are not satisfactory. This in
essence would guarantee and increase consumers’ confidence in
telecommunications system and its social and economic benefits.

Where complaint is being investigated on billing or charges
dispute, service providers should not impose any disconnection or
credit management action regarding the service to which the compliant
relates and consumers must have their complaints addressed in a timely
manner without harassment.™

In an effort to protect the consumer right of action in
telecommurucations industry, the NCC is possessed with the power to
set up necessary machinery to address consumer disputes. Section 103
of the Nigerian Communications Act provides:

105 (1) The commission may use any of its powers under this Act in
the Resolution of Complaints received from consumers in
relation to matters of customer services and consumer
protection inc!uding but not limited to quality of service or the
failure by licensee to comply with consumer code prepared
under this chapter.

105 (2) The commission shall establish procedures or guidelines for

—_—

69 In the United States, Telephone Consumer Protection Act 1441 dues not apply m
commercal SMS text Messages'sent to cellular phones. This -« wemplified in :"i{“f
field v. Simons & Schuster, No. C 06-2893 CW, 2007 US et [ xS 40325 (N D. L“l
June 26, 2007 <hitp:/ /brownraysman typepad com tech ecemmid 24 Augus
2010, e

70 Code 44, General Consumer €
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the making, receipt and handling of complaints of consumers
regarding the conduct or operation of licensees and may, at its
discretion, .mstltute alternative dispute resolution processes for
the resolution of the complaints or disputes provided that the
licensee’s dispute resolution procedures shall first have been
exhausted by the consumer without resolution of the complaint
before presentation of the complaint to the commission,”

In the exercise of the power conferred upon it by Section 70 of
the Nigerian Communications Act and all other enabling powers in that
pehalf, the NCC made Enforcement Regulations” to carry out its
monitoring and enforcement duties and all other functions ancillary
thereto. The NCC also made Dispute Resolution Guidelines,” pursuant
to the previsions of Sections 4 (1) and 75 (2) of the Nigerian
Communications Act. The Dispute Resolution Guidelines provide for
Consumer Resolution by Arbitration with Arbitration Rules, Mediation
Procedure Rules and Rules for the Arbitration of Interconnection issues
and disputes.

Apart from dispute resolution by the consumer and licensees on
one hand and intervention of the commission on the other hand
through negotiation and arbitration, a consumer can also approach a
court of law for redress.

Section 138 of the Nigerian Communications Act provides:

The Federal High Court shall have exclusive jurisdiction

over all matters, suits and cases howsoever arising out

of or pursuant to or consequent upon this Act or its

subsidiary legislation and all references to “Court” or

“Judge” in this Act shall be understood and deemed ‘to

refer to the Federal High Court or a judge of the said

court.
Without a modicum of doubt, the foregoing has shown ‘thal consumer
redress and action on disputed charges may be_venhlatgd r..hroug’l;
negotiation between the consumer and service provider; arbitration an
" lution by a court of
mediation on the intervention of the NCC and reso y

law. .
However, it appears that all the enforcement prc:ce:‘\:e“ka::st

modes cannot be proceeded with simultaneously; the consu

e

consumer code of Practice.

tions 2004
Endoremert Reg“].‘; Resolution Guidelines 2004.

71 See also code 53, of the Gen:r;l
72 Nigerian Communications Act, cem e
3 SEE Nigerian Communications Commission Disp
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first exploit the possibility of seitling the dispute with the seryice
his fails, he proceeds to the NCC and ultimately to

provider and if t -

court, but not otherwise.

It is humbly submitte -
are highly commendable, at least to avoid protracted litigation with its
attendant pmlungation and publu‘it_\', where it is reasonable perceived
that arbitration and mediation many not save the situation, the
¢ should be legally allowed to approach the court, even

d that while the above procedural ste

consume
without negotiation, mediation or arbitration.

The crucial issue of court’s jurisdiction to entertain consumer
action for redress and disputed charges in telecommunications matters
has always been a subject of controversy. The position of our courts
appear not be settled; while it is considered legally that in view of
Section 138 of the Nigerian Communications Act, the Federal High
Court has “exclusive jurisdiction over all matters, suits and cases
howsoever arising out of or pursuant to or consequent upon” the
Nigerian Communications Act or its subsidiary legislation, it is equally
arguable that since issues relating to consumer complaints such as drop
calls, poor service delivery, network failure, inability to recharge et
cetera™ cannot be divorced of the contract between the consumer and
the licensee, the issue is more of contract rather than mere matters
consequent upon the Nigerian Communications Act.

The unsettled position of the law in this regard has been
exhibited in a number of conflicting decisions of our courts of law.
Thus, in Barrister Mike Nkwocha & 2 Ors v. MTN Nigeria Limited & 4
Ors,™ the plaintiffs were consumers of telecommunications services
providers by the Defendants. The plaintiffs claim a refund from the
defendants for dropped/uncompleted calls resulting from network
failures. They approached the Federal High Court for redress and the
issue arose whether the Federal High Court has jurisdiction to entertain

74 or types . st
Other types of complaints usually filed by consumers relate to network congestion,

service interruption, billing and rate, airtime, bonus related issue, connection
complaint, misleading advert, defective equipment disappearance of credit, mast
related issue, sending and charging for multiple SMS in place of one, false billing:
arbitrary disconnection of service, nonchalant attitude towards genuine complaints,
supply and installation of sub-standard equipment and devices, deceptive
advertisement, credit depletion, inability to check credit balance, to mention but 2 few-
See Consumer Inquiries and Cmnplml;t <http:/ /www.nec.gov.ng/> accessed on 30
August 2010, = :
75 (2004) 1 TLR, 1.
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the case which dealt with contractual relations between th
Relying on Section 138 of the Nigerian Communications Ac: gg(;t;es.
was held that the Federal High Court has exclusive jurisdicﬂon‘ "

However, in Jeph O. Njikonye Esq. v. MTN Nig Cumm;mications
Ltd? where a similar issue arose, it was held that since the dispute is
founded on contract it is the State High Court that has jurisdiction.

It is submitted that since issue of dropped or uncompleted calls
is not unconnected with telecommunications service which apparently
is a matter arising and provided for in the Nigerian Communications
Act and its subsidiary legislations, the Federal High Court has exclusive
jurisdiction to entertain the claims, notwithstanding the fact that it also
relates to issue of contract.””

Consumers’ Obligations

Although the telecommunications operators and service providers have
enormous duties and responsibilities in complying with the rules and
regulations guiding their operations, the consumer also has some roles
to play in ensuring that provisions of necessary services and equipment
are not hindered as a result of their acts. To ensure fair play between the
duties and responsibilities of the operators and service providers and
their relationship with the consumer, the consumer also has some
obligations. Thus, consumers are bound by a Licensee’s terms of service
on return of a signed service agreement, or on clearly accepting the
service terms by any form of telecommunications. Consumers are also
be deemed to accept a Licensee’s service terms on any commencement
of use of the service that follows adequate communication by the
Licensee of its service terms. Consumers is obliged to grant the Licensee
or its authorized representatives, without charge, access to Prep‘tises,
equipment or facilities as reasonably requlred_ _fC_!l‘ any provisioning or
maintenance of the services, equipment or facilities. They must not use
ent or related facilities provided by a Licensee for reasons
lated to normal service, and must not do a.n):t_hfﬂg
oning of such equip mentor facilities,

any equipm
other than those re r
that interferes with the functi

ith the position of the Supreme Court
i E5l;) 1356 which posits that the
rs relating to simple contract,

76 (2008) All FWLR (pt 413) 1343, s
77 This argument seems to be in contradistincti

: s (2005) All FWLR (Pt Z
in Onuoral v Kaduna Refinerics (ictiun:' 1o entertain matte

i ourt lacks jurisd G e rvice is not a matter
‘lEede'réi- }l;hi:)lc; cubmitted that the issue of telecommunications Serv
but it is humbly cl\.’cﬂfl\l\“‘“im"cns service. 269
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jor written authorization from the Licensee. Similarly, th,
le for any loss of or damage to equipment or faéilitiey
contrary to their service terms or this Genere:l

Logal Bramei ork for the Pre
without pr
must be responsib
that results from actions

Code.™

As part of their obligations, consumers are to refrain fro
m

moving equipment owned by the Licensee and connected to
telecommunications network to a location or address other than th;i
location or address where service was installed, without prior writtee
authorization from the Licensee. This restriction however does nc::
?Pply {o any equipment that is accompanied by operating instructions
indicating that it maybe disconnected and reconnected as part of its
normal use. The consumer must not modify or attach any unauthorized
device to the Licensee’s equipment or facilities without prior writtel
guthurizah‘or\ from the Licensee and no equipment or device thar:
in]terferes i.n any  way with the normal operation of a
: :;z:::gucahons service may be installed by or on behalf of any

Cnnsumlers must not re-sell any service provided by a License
except as permitted by the service agreement of the Licensee (and
subject to any applicable licensing or authorization by the NCC.
Consum?rs must not misuse public telecommunications services. They
are req.urred to settle all valid payment arrears with a Licensee before
switching to another service provider.®?

Conclusion
In this work, the various rights enjoyed by teleco
;r::;ur:lers have been discussed. So also is are their obli
i o p;otect consumers of telecommunications cannot be Over
thaI: asized. 'I'he.regulatory authorities need to do more in ensuring
mam:::sun:er r;lghts are duly protected and put in place moré
ry to check the exc icati i
providers. esses of telecommunications Servicé
el Refgulatory overlap has been a disturbing phenomenoﬂ in legal
l_ﬂdmtryl:v_n_lcon.sumer protection in Nigerian telecommunications
- NE:S RJ:: is regula?ory overlap in the functions of both the NC
in relation to environmental implications in the

mmunications
gations. The

;g ESE 28-30(1) of the General Consumer Code of Practice.
- Codz g?g:}’-?");‘f;g;&neral Consumer Code of Pra:ticc-,
s neral Consumer Code of Practice.

installation of the telecommunications masts and towers.*! NESREA
had shutdown base stations of some telecoms operators f;)r f.ailure to
abide by environmental regulations of the country, positing that the
pase stations were too close to residential buildings and posed great
dangers to residents and buildings in the vicinity, thus claiming that it
ers over the installation of telecoms masts and
towers.=20n its own side, the NCC has maintained that there cannot be
telecommunications without having telecom masts because there is no
infrastructure in place in Nigeria like other countries that have fibres,*

ere have been no proven cases of side

yet it has been observed that th
offect emanating from exposure to base station or building base stations
to residential buildings.®1t has been observed that the absence of

eans that subscribers cannot be connected,
st of the installations for mobile

has regulatory pow

close
base stations in a vicinity m

and that underscores the need for neare:

connectivity

It is humbly submitted that whatever the arguments and
regulatory overlap, the codes, rules and regulations guiding the
operations within the environment and set-up should be sustainable
| friendly. Both NCC and NESREA should work out
asure that all interests are accommodated for a

communications services, without

85

and environmenta
harmonized laws to er
peaceful roll-on  of quality

81 See Dayo Oketola, 'NCC, SREA to sel Regulatory Boundarics” The Punch
Newspaper (Nigeria 03 July 2010) 36
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t no Environmental Impact W
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83 See Aminah Mohammed, ‘Nigerian Communications Cumnuw;:\l,mﬂsmss o
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accessed on 20 July 2010. Telocom Base guations®, IT &
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necessarily adversely affecting the health of the populace. Thig can a|
be done by reaching a compromise and entering into a memorandyum Z‘;
understanding just as the Consumer Protection Counsel ang NCC
did #7All concerned regulatory bodies should recognize the neeg for
collaboration in the discharge of their functions as they affect consumer
protection in the telecommunications sector.

Many consumers of telecommunications services are ignorant
of their rights while some others who even know their rights find it
difficult to lodge their complaints or enforce their rights. These
complaints and rights have remained either unattended to or
unresolved as a result of inadequacy of consumer information and
education and absence of appropriate avenue to seek redress. It is
therefore recommended that the NCC should endeavor to intensify
efforts at giving the consumers necessary information and education 0{1
their rights as consumers. Also, offices of telecoms operators should be
well equipped with trained personnel and regulatory authorities should
be cited in all towns and cities throughout the country.

87 On 19th day of December 2005 both Consumer Protection Council "’.nd Nlic:,-;n
Communications Commission signed a Memorandum of Understanding tOhol.:lcr‘:»
regulatory overlaps and create regulatory certainty for the benefit of all stak‘ie‘__,n the
in the telecommunications sector. See Memorandum of Understanding .be.t“nhﬂP:/ /
Consumer Protection Council and Nigerian Communications Commlsslfo ocessed
www.ncc.gov.ng/RegulatorFramework/ MOUBE"['\!‘JEENNCC}‘J"\n:)cpc'pd 2

on 18 August 2010.
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