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The goal of thas publication is to provide

answers to challenpes beong encountered
i o madern world through lep

al research. In this edition, topical issues were
drvcossed An example is the discussions on the practice of surrogacy and baby
factones i Nagena, refugee burden shanng: A panacea for sustainable peace and
development.

 beheve that scholaes and readers of this journal will find 1t w be of value.
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JFALLS AND ITS CON,S l:l ”JTIONAL PRUDENCE pERClEVED
T THE NIGER[AN EXPER]ENCE IN THE LIGHT

Abdulfatyj 0. Sambg*

of dabbling into

contents which are not fit for judicia]

.nge stakeholders like judges and political
kgalanalysis. The paper found that despite th
ifhigh constitutional prudence or usefulne
wih appropriate could continue to revie

¢ perceived pitfalls, judicial review is
ss. It therefore concluded tha courts

w political questions although with
ation. It suggested that this approach should be sustained in order to sustain

Nigeria's fledgling democracy.

lntroduction

"ecent times, the actions of the Judiciary on matters that are political m-namr?
¢ come under intense public scrutiny. This is not unco.nnected \jwt? ﬁ:l
""h(’lesome roles that the courts have been assigned to play in a CTZZtrlrtl::ar:ic
Y. Courts are perceived as custodians of certain ﬁmdémel;taluralism and
Such ag constitutionalism, rule of law, transparency, politica SﬁmCs dabble
“pecch Protectin g these democratic values require C_O“rls t'o sor:ﬂen critically
.lmo the yq Called political questions. Yet, the Polit.lcal Chist of the courts n
Flamines the disinterestedneSS, political neutrality, and impartiall y

- litical
; lity and po
Ving e o itical issues. It this neutrallty & et the
by, @i high contents politica adversely affecting
e C

y s “the courts
ol restednt’.ss that allow make the decisions of
e

s tolerable to the politicians.

Vilyeg
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e udicial review of political questions. This is oy I gy,
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courts ha

1s are expected 1o resolve disonfoc
| disputes.’ Predictably. courts arc expected te putes “IN'\'"P.
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and shun fiddling into muddy political questiony. !
ers and ¢
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politic s
“ven
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;eparation of p AP L
sepd il recently, share this wholesome legalistic opinion of Miture of
judges, until recently,
judges.

judicial powcrs.5
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. equires cautious judicial decisiong
world.’ The chore of workable democracy requires ca s 'ans on

questions which are highly political.” The courts should avoid falling ingo
1Ssues or

i . LK. o .y
the certain pitfalls in attempting to resolve political questions." The courts and other

reans of government must abide by the principles of the rule of law." A these
0 T '

*LL.M (Unilorin), BL. (Abuja), LL.M (Unilorin), Ph.D. (ITUM, Mnluysi.\:), Senior Lecturer, Depanment of p
Faculty of Law, University of [lorin, lorin, Nigeria. Email: l}nili.s:nnbo(g yiahoo.com

1. See ﬁ;r instance Section 6 (6) (b) of the Constitution of the Federal Republic of Nigenia, 1999 which provides that the
Judicial powers shall extend to all matters between persons, or between gn.vx:mmcnl or
Nigena, and to all actions and proceedings for the determination of any question as to the ¢
person. See also Okere, B.O. “Judicial Activism or Passivity in Inte
—-807 at 788.

Abel Richard L., Politics by other means: Law in the Struggle against Apartheid, 1980 - 1994, NY:Routledge, 1095 n?
Jones Bill (ed), Politics in UK, NY: PhilipAlan, 199,473, ‘
See the sharing of Power systemunder Sections 4, 5and 6 of (he Constitution of the Federal Republic of Nigeria, 1999 fior
the sharing of pawers between the three arms of kovemment namely the executive
alsoAnticles 39, 44 and 12 of the Malaysian Federal Constitution for the operation

See the dictum of Justice Adenekan Ademola of (he Court of Appeal in Ba)
229at247,

ublic Law,

authonity and 1o any person i

il nights and obligation of he
mpreting Nigeria Constitution™ FOST)361C 1O 790

4 to

the legislature and the judiciary. Sce

of the doctrine of separation of power
arabe Musa v Hamza & Ors (1 SHOPBNCLR

» From Chaos to a Stage based on Rule of L
mocracy & C onstitution, Law &
eers for Dcumcracy". The

- “the
aw., Essay on Politca!l und | cgal Aspect ol the
State, (1994) vy 49-50. at202 )

Political Quanterly. (Dec 1996,) val. 67 No.4 334 See abso The

1 - , ; o fisdied
=07 treedom Stagnation Amid Pushback Against Democracy pubhishie

/cn.wiklpcdm.urg'wiki"dcm- o g
g SCCE‘n“mII)'B O Nwah 1 o vaemocracy accessed on 13122010 )
gene . abueze, M'“larVRulcandC ; in Nigeria hades Coos Ll 1992
9. See Justice ML Uwais, An address otitutionalism in Nigeria, Ibadun Spectrum Book Lud,

! . SR 3o e (nomny
on. Justice M 1. Uwais, Chyef Justice of Nigeria at the O £

{ hadi a) Conleren
and Khadis, held 12 May, 1997 ar the International Confer
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.iinof Political Questions
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rigin of the theory of political questjong canb
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Clraced to the
. . Marshall in Marbury v Madison" Where he

Pronouncement of
said:

% Questions 1n their nature political,
- Constitution and laws, submitted to the exe
9y 12
inthis Court.

or which are, by the
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vithout thinking scricush)
ired iusti he Supreme Court wi N
d racy in the words of retired justice of the Sup faledictory Speech (1991 115
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instituti ‘hich to anchor its concep cccatly publi A
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subject to final definition."" This statcment implies that when these politica|

questions are presented before the courts for determination, it 1s scen gs being

within the territory and duty of legislaturc or the executive, not the courts, say
what the law is. This declaration formed the substance ol the so-called politicy|

. . 15
questions doctrine.'

The above certainly represents Justice Marshall's bigger vision of the constitutiong|
structure in which takes into account the institutional strengths and weaknesses of
each branch in resolving particular issues." Nevertheless, the phrase “politicy]
question” has created more confusion than creating room for constitutiong|

structure."”

The Marbury's case actually emanated out of a political controversy. "It originated
due to the last minute efforts by the defeated Federalists to retain control of the
federal judiciary after their defeat in the election of 1800. The behaviour of
Federalist judges, especially their enforcement of the controversial Alien and
Sedition Acts, had been controversial in the election. Not quite long before the
clection, the Federalist Congress established six circuit courts with sixteen
additional judges to be appointed by the outgoing administration. In addition,
President Adams appointed forty two new justices of the peace for Alexandria and
the District of Columbia, one of whom was Marbury.

The commissions were to be delivered by the Sccretary of State (John Marshall)
who was serving in this position while also Chief Justice of the United States.
Marshall failed to deliver the commission for Marbury and, when the incoming
Jefferson administration refused to provide him with the commission, Marbury
instituted an action."

14. This was not also defined in the Marbury's case (Ibid.)

15. Rachel E Parkow. “More Supreme Than Court? The Fall of Political Question Doctrine and the Rise of Judicial
Suprcmacy (2002), 102, C‘ul{m_r. L. Review:237. See also Ibrahim Imam, Sambo A O Wahab Egbewole and
Abdul?(:_adlr._B.A.. Judicial Activism and Intervention in the Doctrine of Political Questions in Nigenia: An Analytical
Exposition,” (2011) vol. I(2)..4/ri¢'anJuurnalul'LawumlCriminulugr, 50-69 } )

16. Ibid. '

17. Hcplfin submitted that failure to maintain the distinction between the or
dcm?lqns of the political branches, and extra ordinary deference 10 tho
confugmn and controversy as to whether, and Why and when such extra ¢
Henkin, “Is there a Political Question Doctrine™ (1976) vo 85(5) )idr[ Rev. 597 a1 599

I8, For detailed accounts of these occurrence sce James M. O “allon, - oy P

. e P . F' e ¥ " [N 3 e 210G i A
Van Alstyne. A Critical Guide 1o Marbury v Mudis(lm." ‘ lngg).nb';ztz‘rl_la;u? A1992) 43 Stan L Rev. 21y William W

political quesuon. Louis Michael Seidman, “The : of iti
Marshall L Rev 441- 480 ¢ Secret Life of the Political

19. Ibid.

dinary respect for the cours for substantive
s¢ branches determination.. has aggravated
ndinary deference 1s called for ™ see Louis

< . o |
1-3. This decision 18 sceq te have created

Question Doctrine,” (204) 37, The Sk

254
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ation and Scope of Political Questions

S jmpli€
s dcﬁncd itas asubstantive ruling by the justices thil o constitnhons) sse regading

have oflered numerous definitions of polieal questions A suthio

i ;ltht“ scope ol a particular provision (or some aspects ol o) should be authoritatively
msol"’c‘l not by the Supreme Court but rather by one (or both) of goveriments B
gre exeeutive and legislature.™ Political questions have also been defined s, Wi
Jots to decide what the right answer to u substantive constitutional question <7 and
wpocs the Constitution give a political branch the final power o interprel the
Cnnstitutiun'.’"“ Itis similarly defined as questions which the court foregoer thei
unique and paramount function of judicial review of constitutionality,” 1t has alto
been seen as the culmination of any progression of devices for withholding the
altimate constitutional judgement of the Supreme Court and in asense their sum,”

Political question is also defined as questions which the courts will refuse to tike
cognizance, or to decide, on account of their purely political character or hecause
their determination would involve an encroachment upon the executive or
legislative powers.” It is simply referred to as a non justiciable matter.” Also, it is
déscribed as issues of constitutional law that arc more cffectively resolved by the
political branches of government and not appropriate for judicial resolution.” It
likewise defined as when the court believes it to be a matter more appropriate for
resolution by either of the other branches of government or where the court
- considers itsclf as incompetent as the matier is not amenable to resolution by

judicial processes.”

20. Jesse H. Choper, “The Political Question Doctrine: Suggested Criteria™ (2005) 54, Duke .. J. 1457 at 1461

Mark Tushnet. “Law and Prudence in the Law of Justiciability: The Transformation and Disappearance of the Political
Question Doctrine™ 80, N.C. L. Rev. 1203, 1233 (2002).

22, Louis Henkin, “Is there a Political Question Doctrine?™ (1976) 85 Yale 1.1, 508000, at 597,

23. Bickel, The Least Dangerous Branch, 1962, 1-14, 46-65.

24, Black's Law Dictionary, HC Black, USA: West Publishing Co,, 1979,

25, Ikenna Nwosw, Judicial Avoidance of Political Questions in Nigeria, Author, 2005, 142-158 However, this has also been

-l

2

erticised as it needs a further redetinition of what is non-justiciable. See B. Nwabueze, Introduction 1o Nwosu's Judicial
Awaidance of Political Questions in Nigeria, at 36, For further relationship between justiciability and political questions,
see Ebgewole W.O.. Determination of Election Petitions by the Court of Appeal: A Jurisprudential Perspective, (PhD
Thesis. Faculty of Law, University of Horin, HNorin, Nigeria, 2009, at 135, Ebgewole WO., & Olatunj O A,
.. “lusticiability Theory Vs Political Questions Doctrine, Challenges of the Nigerian Judiciary in the Deternunation of
> - Flectoral and Other Related Cases™ (2012) 14,2 Juris, 118121,
PERS. Manlnll Redish, “Judicial Review and the 'Political Question’,” 79, Aw: U L, Bev 1031 03T
;'Rf“}f_l_k' and Spaeth, Supreme Court Decision Making, ( San Francisen: Freeman, 1976) 156 cited in thenng Naosu,
fictl dvaidance of Political Questions in Nigerw, Author, 2008,132-158

-2
L 2
wn
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Therefore, 1t seems that there is no universally "CC_C'?“,'MC dc,“'m“m of the doctripe
The clear deductions from several attempted ‘Icl“““()_m “,' lh,c 'lhcmy’;n'c that the
court will not go into the merit of the case and will refuse judicial r.cwcut' where 4
matter has tnhdn with political question. It 1s zlcluully. a way Uf‘ avoiding (he
determination of certain controversial political issues w is applicd ”.] F“llrl, itis g
way ofavoidance because the court defers without reviewing the position taken by

the political departments and refuses to comment on the lawfulness of the position,”

Nevertheless, there is dissimilarity between avoidance in political question ang
avordance on jurisdictional or procedural ground. The law usually confers ¢y,
court with jurisdiction on certain matters exclusively. Other courts will therefore
not assume jurisdictions in the matter. This is known as avoidance based
junsdictional or procedural ground. But where it is based on procedural ground,
such as nipeness, or standing,” it only affects that particular party, not the
constitutional issue. Political question attaches itsell to the issue.” The court
assumes jurisdiction but will not determine the issuc in controversy.” The two,
however, have the same effect because the court will not cventually decide the
matter on the merit.

The paper thus focuses on situations where a competent court refuses to decide g
casc on the merit, not because it does not have jurisdiction on procedural ground but
because the controversy presenied is non-justiciable being political in natere or

. “ o 32 .
encroaching on the powers of the political class.” Courts have nonetheless given
diverse attitudes at different cra. This will be the focus of this paper in the next
segment ot this paper.

The Judicial Attitude to Political Questions

By way of historical background, Nigeria was a colony of Britain and inherited the
English common law just as other dependencies of (e Queen. So, predictably,

28. Fritz W. Scharpf, “Judicial Review and the P
535,

29. These examples are chosen because whetheram
mutter of procedural law.

30 Ibid.

31 Ibid.

32. For details on this, see A Q. Sambo, “Shiclding the Courts from Political p
of Political Questions™ (20135) Umrcrsily

olitical Question: A Functional Analysis” (1966) vol. 75 (4), Yale L. J. 517 at

atteris ripe for hearing or whether a person has a locus standing tosucisa

| ressure: A Critical Exposition of the Doctring
of llorin Law Journal, (UILJ). Vol. 10, 103-129.

256
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case ll’lere was indeed even a pending matter before the Supreme Court. In thy
case, there was a matter for hearing at the apex court and somebody in contempt of
the likely outcome of the case takes a step prejudicial to the decision, the coyrt
should be failing in their duties if they do no vacate such excrcise. So, because the
Constitution is supreme, every other authority must be under the Constitution. That
- was why the Court took an extra bcld decision in Amechi's case that
notwithstanding that Amechi was not the person who contested the election to
install him as the Governor.” That was how the courts have been able to expand the
frontiers. The Court broke down what used to be the unbreakable frontiers of
pelitical questions.

Also, the whole chapter II of the Constitution, as it were, was supposed to be a
political question since section 6(6) (c) has rendered it non justiciable. However,
there is now authority for the view that chapter II of the Constitution is not
sacrosanct.” If one amalgamates or marries the provisions with other provisions of

59. Supra.
60. See for instance section 4(8) and section 2
61 Supn.

62 See the Peter Ohj'e Case, Supra. See al
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Power of Internal Regulations

Another argument why the court may be prevented from exercising the poye, of
judicial review in respect of legislative actions is that the Constitution has Ziven the
legislature the power to determine its rule by regulating its own procedure. This
provision is also capable of two interpretations. The first is that since the legislatyge
is given the power to determine its own rule or regulate its procedure, disputeg
relating to the rule should also be determined by the legislature without any externa|
intervention either from the court or from the executive. The better argument
perhaps is that determining its own rule or regulating its own procedure is one thing,

power of interpretation or'the rule is another.

Itis, therefore, submitted that the purpose of the section is to protect the legislature

from the control of the executive by allowing the legislature to determine its own
rule by creating the rule of procedure to regulate the affairs in the House and not the

court. This is because the court even has the power to interprete the statutes which

77.

78

79. Vander Virver . “The

Jesse H. Choper, “Judicial Review and The National Political Process.’
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:nbch:,?;;:l:;l::: egﬂ argg dShOUId bc s gl '0 2 governing body that is insulated from political responsibility and
Judicial Review™ (’aoos;)x 2] /:n iy majofm"“"‘s"‘"‘ Richard H. Fallon, Jr_ “The Core of an Uneasy Case for
Coustitation] Accc:umahu-m-" :1:%001(; f;u 1693, 1706-08: see also Caithn E. Borgmann, “Legislative Arrogance and
Mich. L. Rev. 1169, 1174 (res ews \‘1’ > Cal L Rev. 753,801 Douglas Laycock, ~A Syllabus of Errors” (2005) 103
Ginbury, -J"‘dimlg '"dfpmd;ﬂcl:'g]:h sy A flamllton‘ God v The Gavel- Religion And The Rule Of Law). Ruth Bader
Faigman, Constitutional Fictions: A E’z;:_“ﬂ:(ﬁof(he US- Federal Judiciary™ (2006) 85 Neb. I Rev 1, 13: David L
“P bt - 4 : led Theory Of < < o "
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judiciary 1s, therefore, g . e cla
' T . he court deals with suc s; the court 'Sllkely(
politics. This is because W here the "

find itself in politics which judges are not l'rained to I:z.mdlc. It is, .hOWCVer,
submitted that the duty of the court is (0 examine the legality or olherw:sc.ofthe
matters brought before it. The court is not an.d §hf)ulf1 nol.bc concerned wnt-h the
political aspect of a view brought before it. This is in line with the long establisheq
legal maxim that let justice be done even if the hea?ren fal!s. The t'ruth however i
that no heaven will fall because justice has been delivered in a particular case, The
mere presence of political undertones in a matter should not deter the court frop,

. . S|
excrcising its powers of judicial review ma case.

In so far as the constitution has ordained outlined functions, the judiciary i
resolving disputes, as carlier stated, does not pretend to usurp or hijack or arrogate
to itself the supremacy over other arms of government. It merely calls attention to
that organic document i.c. the constitution that first and foremost outlined the
functicns of each branch and the means of realizing those functions. The main idea
being to retain the integrity and sanctity of the document called the constitution. It
does not pretend to be a technician or a technocrat to make argument about budget
etc. There is a substantive provision on matters of budget. Thus, if it is the duty of
the executive to propose appropriation, it is the duty of the legislature to make
appropriation ie. through law. Where the legislature purports to make
appropriation, the court will intervene.

It is possible for the court to decide a political question without finding itself in the
arena of conflict because it does not pretend to be in the arena. It must always be
independent. It works a delicate balancing. The court can never ever purport to
usurp the constitutional duties of other arms of government. That would mean itis
supplanting the basis of its owp authority. This is because the constitution says the

81, Al  —— ;
Judges interviewed agree to this fact. (Transcript is on file with the researcher).
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