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In N[izg'lgst})'f construction industry remains one of the “,}P'F' and
cconomic growth determinants in the Nigerian ecpl:iomy. his impresgi,,
rospect notwithstanding the Nigerian coqﬁmchor_n industry faces robust -
prospe: ited the industry in many respect

i blems which have hugely lim : .
daunting pro Jude a). Poor planning, b) Finance, ¢) corruption, i

These challenges inc 2
management, ¢) trained pcrsonnel', f) equipment, g) bllfeau_cracy, h) fOreign
exchange fluctuations, i) insecurity, etc. Although there is no conclusjye
scientific assessment or findings on how much each of these Problem

tracted disputes as to degree , nd

negatively impact on or result to pro ]
prevalence. But one obvious fact acknowledged by scholars is that the ip dusty

needs faster and more acceptable dispute resolution mechanism.

Given this stack reality, Alternative Dispute Resolution (ADR)
techniques in construction is viewed as the panacea to the problems facing the
industry and have gained great momentum in recent years in Nigeria, The
federal, state and local governments have initiated the inclusion of ADR
methods as an integral part of the dispute resolution procedures in the
prescribed or applicable standard forms of contracts for use in their projects
In practice several reasons encourage the use of AR in the Nigerian

construction industry.

CONSTRUCTION

!
Id.
4
S2i-On Cheuny, Critical factors affecting th :
Problems,, i ag the use of alternative dispute resolution in construste
ems, ln:umuomljomloﬂ’mjmh‘lnmgcmmmpp.180-194“11. l7.N%?m:wmn =
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geria (LEN), 2004,
.oll: 19 of the Nigerian Constituti:;
Chcompliment

Arbit!t?lof :l:)cmanagc the tim;.table and cost of Arbitration more cffectively. At
inception the process was abused, but over time exper; '
construction disputes are no longertakento co s o

urtin huge numbers.
3.ADR TECHNIQUES IN USE IN THE
INDUSTRY NIGERIAN CONSTRUCTION

N Tpday, sev_eral ADR processes are inuse in Nigeria with arbitration and
conciliation stanflmg out as the dominant methods of choice, This curious fact
has by no means influenced the direction of literature on the subject.

The above cxplgins the intricacy in today's complex nature of construction
projects anfl the impetus required to addressing these challenges. This includes
a wide variety of activities ranging from the selection of a dispute resolution
process to the participation in the actual negotiation.’ Thus it is inevitable that
stakeholders in the Nigerian construction industry understand the various

forms of dispute resolution processes, particularly the ADR process and
techniques.

fere is consensus amongst scholars that formalised dispute
rezotution techniques like arbitration and litigation have been well
deyeloped for the resolution of construction disputes. However, the
lengthy process and the high cost involved have called for
alternatives, These alternatives are characterised by the flexibility
allowed. Collectively, these processes are called Alternative Dispute
Resolution (ADR). The use of ADR in the construction industry is
still embryonic. In the public sector, it was in the carly 90's that
Government incorporated mediation as an integral part of the dispute

Supranote 4,
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without prejudice.

[11. Neutrial Third Party Engagement

This mean constructive engagement from a neutral third party 4

resolving any dispute. Usually, there are several methods of g] 1Y aime y

the t.wo'outstandin_g or dominant formats a) the standing ngagementbu

nonbinding resolution. The standing neutral and nonbindi eutral ang
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oject,
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ding meetings with the parties and in the process identifies the problems
ho f hrough the active participation of the partics climinate all barricrs of
an unication, including gross misunderstandings' and solve the problems at
C‘"“s urce. Althopgh Nigerian construction observers view this method as
the ¥ pensive, it must however be observed that for this method to be
""‘;.:cﬁvc the problems howsoever described must be addressed relatively early
fvhﬂc facts are fresh and the forum must be strictly informal. Dispute review

and dispute resolution advisors have been used for this purpose.

In Nigeria Industry documented cases or precedents of ADR are fairly
4carce: However, Altematn‘rc .Dis'putc Resolution techniques such as
mediation, mini-trials and adjudication are typical examples of non-binding
rcsolulio_ﬂ- These are employed after a problem has become fully developed
into a dispute. A fact scholars believe is the thresh hold of ADR success.

Commenting on the critical and delicate nature of the ADR process, Sai-On
Cheung argues that

these processes require more development of historical facts and
greater preparation. Beyond this stage, positions become more
polariscd and cost to both parties begin to mount. If the dispute is not
rcsolycd amicably through ADR procedures, the next step is to refer
the dispute to a third party for a binding decision. This, typically, isa
giant step, involving formal identification of opposing positions and
issucs. These require considerable preparation by the partics,
typically with the assistance of lawyers, consultants and expert
witnesses, This will be a case for arbitration, a proceeding before a
private judge, or the cven more public and expensive step of
litigation. Arbitration is by far the most commonly used method to
resolve construction disputes. Most construction contracts contain

arbitration clauses requiring the parties to refer any dispute to
arbitration.”

IV. Litigation

In Nigeria, for several decades parties involved in construction disputes

resorted to litigation. This was expensive, time wasting and above all was not

capable of resolving disputes for several reasons because after litigation there
is usually "bad blood" and the parties hardly find common ground to resolve
the issues that divide them. Following industry preferences the full gat_nut_of
ADR starts with prevention; negotiation; standing neutral; non-binding
resolution; binding resolution; and end with litigation. "At the top end (_)f‘the
stair-step chart as seen in Figure 1 bellow is litigation. Litigation is a rigidly

bl )
n ‘d
[ ]

Id
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These challenges have led to cqj)s for reform in ADR in the Nigerian
onstruction industry. Scholars haye called for the remodeling of the cjyi]
¢ cedure rules to provide for front. i

o::ions for alloying ADR mechanism before th,

er.* Agood example is the Lagos State My
&T;%ushcd to attend to cases which n
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ITUM, 2011).
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Claire King explained that the amount of progress payme
person is entitled under a contract will either be the amouny
accordance with the terms of the contract or if the contract docs
the amount, it will be calculated on the basis of the value of

O
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Chua Shu Ciog *A Stady on the lswe of Conatruction Disputes in Maly

ysa & Sinpapore” (Bachetor
Uras enaty of Tunku Abdul Rahaan, 2012), Urgree,
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Id
" Kennedy, P, Milligan, 1., Cattanach, L., & McCluskey, E, *The development a1 Statutory Adjudication inthe e
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¥ Sccnoa22(1)ofthe Act.
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carried out or the goods or services supplied.” Thi .

i . pplied.” This work also gIVeS
e,(pla.natlo_n on the date provided for the PrOg;t’vcss payment to be made as
Prov‘ded in the Act. Where the contract provides for the date on which 3

rogress payment becomes due and payable on the date as specified or
Fetermined in accordance with the terms of the contract or the date
immediately upon expiry of thirty-five (35) days after.

The adjudicator is empowered to determine his or her own jurisdiction

n a provisional basis and that the determination will be binding unless it is
challenged in the High Court. Adjudication determination is treated as 2
decisio

n o'f the High Courf..‘.‘ Recently in UK, there was an amendment in the
Construction Act, the abolition of the requirement for construction contracts to

pe in writing has been ammqed, Part 8 of the Local Democracy, Economic
ment and Construction Act in England, Wales and Scotland was

pevelop ;
Jomesticated to increase clarity in construction contracts; to introduce 2

npetter" payment regime and improve rights of contractors, to suspend work in
non-payment circumstances and encourage the use of adjudication for
resolving disputes. The construction act is now applicable to all construction
contracts- whether wholly, partly in writing or.wholly oral. The stipulation

riod for final determn.\‘ation of construction dispute is to be conducted within
28 to 30 w_orkmg days.” Adjudication is a quick and cost efficient process in
which an independent third party makes a binding decision on construction
contract disputes. The adjudicator's powers are defined by the parties in
relation to the contract under which he has been appointed. His decision is
mandatory on the parties.

The current concern with adjudication is that there has been an

increasing trend for larger and complex disputes being referred to adjudication

such as delays, disruptions and accelerated claims. Jon P. asserted that some

disputes, particularly on the completion of projects, are too complex toachieve
a fair adjudication process within the time limits of the scheme.” The ability to
refer complicated disputes to adjudication has led some members of judiciary
o suggest that it is not suitable for all disputes and parties should consider
using arbitration and litigation where appropriate.

Section 22(1) of the Act.
Chaire King. "RICS Legal Issues in Construction Dispute
rcso!uﬁonupdncuw.fcnwicktliou.co‘ul

Albert. Munichino, "Reform of the Domestic Atbitration”, Quarterly Newsletter of Building Dispute Tribunal
(NZ)Lidvol, 16 No, 2.(2009):

resolution update” 29 November, 2011 Dispute

James, L. "The Construction and s Amendment Adjudication "Legal News and Guidance from Pinsent
{September 2,2013): Mason

Jon.E. “Adjudication- s lmpacior
netan 27th, Dec., 2013).

Bowsher inRG Canee VE&m

714 4w Litigation”, e-mail: Jonathan, Prudhoe @trett.com (Retrieved from
102 as cated in the work of Jon, Prudhee.
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