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ABSTRACT

Economic and.ﬁnancial crimes, which refer

abuse, are being perpetrated almost everyw,?em""ey O Property refatey
the world today. The danger posed by the e ;i among th

the economic stability of all nations ang threatens 37 of these crimes affects
all and sundry. As a result, a number of anfi.eoone o IMHOUS Suvival of
/egis/at/on§, among othgr pombating measures, are ZWQ and financia| crime
day out v:riua/ly in all jurisdictions to curh the per 6;Ing_dev<~3/0ped day in
Nigeria, just like any of the countries of the world aieof f:tlon of the crimes,
these measures but same is yet to contajn the ,growin as her fair share of
crimes in the country up till now. The resolye t5 reCOm,—% nggs of the said
Nigeria out of the problem of economic and ﬁnasg' Itht will take
necessitated the need to look into the measures n lsla,lqj. 3Hmes r_vas
these crimes and COn_vpare same to the anti-economic crimelsc: nfw against.
the Nigerian legal regime. The fact of crime free environments of ;,aslures in
Jaw jurisdictions, both at the early classical peri e Islamic

. ods of the P
Muhammad (SAW). down to his caliphs and, to some extenrtop?/fet
contemporary Islamic law ruled states — such as Saudi-Arabia and Irar; has

compelled the choice of Islamic law as a possible antidote on the menace
of economic and financial crimes.

1. INTRODUCTION

This paper seeks to study the various available measures in the Nigerian legal regime
and Shari‘ah against economic and financial crimes. The objective behind the study of
these measures is to establish that Islamic law measures against these crimes are
deeper and more effective than what is obtainable under the Nigerian law.

The particular area of importance in the Islamic law measures in this respect revolves
around the numerous pre—cautionaky policies of the divine legal regime aimed at cgrbmg
economic and financial crimes. The major effective area of thgse precautionary
measures is the usual practice of equal distribution of wealth ‘i.e. soqg-econor;nc.ngiht;
of all and sundry in Islamic law environments. Other preventive policies of ls% ar_?tlc ad
against the same crimes, such as asset declaration, offer and acceptance ? g ?natrkle
few others, shall also be analyzed in comparison to the workings of similar poliCies
N'QTet:'{an Legal regime.

IS paper inte e the very many R
€qual dii,tr‘i)bution 2?12 tr?o:[r\r/atche effectir\?leness of this institution has kep
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Islamic periods and the Contem,

‘o be examined in this respec?rafy
drg

financial crimes at bay both at the early Classﬁlarilec
Islamic law ruled states. The case study cou S

Saudi-Arabia and Iran among others. o _ |

It shall be stressed in the paper at hand that.the Nigerian (ljegal regumi, especiaj), .
Constitution of the Federal Republic of ngerla,. .also par? es a nttiJCm etrﬂ-Of laug .
provisions on the socio-economic rights of the citizens, but non justice ability of Sam

has made rubbish of this good gesture. , ' .
The paper shall also dwell on the other aspect of the anti-economic and f'”aﬂcia|

crime measures which cuts across the two legal regimes being COnSIQered. This
concerns the penal provisions (consequential measures) c_)f the two Iega'l regimes whgy
are inflicted as punishments upon commission of these crimes. The posmons_ of the ty
laws on the policies of asset declaration as well as offer and acceptance of gift by pubjj
officers shall also be discussed for the fact of the bearing they have on the ap.

economic crimes’ war in Nigeria.

2. CONCEPTS OF ECONOMIC AND FINANCIAL CRIMES IN THE EFCC ACT AND

SHARIAH ,

Economic and financial crimes are considered as one of the major 1challenges
currently facing almost all countries of the world. Though a traditional crime,” economic
and financial abuse has, in the contemporary times, manifested itself in a manifold of
forms and typologies, a big chunk of which was never known at the initial period.
Uncurtailed obsession for wealth accumulation and modernity influence are some of the
reasons responsible for upsurge of the scourge. In some developing countries like
Nigeria, absence of the political will to implement many laudable constitutional provisions
on the overall welfarism of the citizenry, among others, have left some jobless people
with no other option than to espouse economic and financial crimes.

The frequency and enormity of economic and financial abuse has continued to affect
the economic viability and progression of many nations throughout the globe. This is due
to the instant inter-territorial connectivity impact amongst the nations.? In Nigeria, in
particular,  the preponderance of economic and financial crimeslike corruption, money
laundry, fraud, kidnapping, advance fee fraud and tax evasion, to mention few, has had
severe negative consequences on the country.’ Nigeria has always had enormous
legislations to tackle this menace.

The Economic and Financial Crimes Act®, which this seminar paper centres on, is one
of the country’s current legislative devices in this respect. It was enacted to address a
wide range of crimes of which corruption is just a fraction. To this extent, the Act is

1 Arowosaiye Y.I., Economic and Financial Crimes and ICT Infrastructure: The Islamic Criminal Law
P'erspectlve: paper presented at the 3rd International Conference on Postgraduate Education at (ICPE -
3 Q8, Penang — Malaysia, 2008) p. 2

2 Wiener J., Money Laundering: Transnational Criminals, Globalisation and the Forces of Redomestication
(Journal of Money Laundering Control, Emerald Backfiles 2007). P. 51

3 Yusuf T.O. and Babalola A.R., A Control of Insurance Fraud in Nigeria: An Exploratory Study (Journal of

Financial Crimes, Vol. 16, No. 4, Emerald Group Publishi imi
4 Can b1 LPove p u Ishing Limited, 2009) pp. 418 — 421.
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gifferent from an earlier one, thg ICP_C Act’ which is primarily aimed and directed al the
fight ag?nnst co_rruptu_on in public offices. The EFCC Act offers a working definition for
economic and financial crimes as:

The non-violent criminal and illicit activity committed with the objeclive of earning
wealth illegally either individually or in a group or organized manner thereby violaling
existing legislation governing the economic activities of government and its
administration and includes any form of fraud, narcotic drug trafficking, money
laundering, embezzlement, bribery, looting and any form of corrupt practices, illegal
arms deal, smug.gﬁng, human trafficking and child labour, illegal oil bunkering and illegal
mining, tax evasion, foreign exchange malpractices including counterfeiting of currency,
theft of intellectual property and piracy, open market abuse, dumping of toxic waste and
prohibited goods, etc.®

The definitic_)n above seems to treat both economic and financial crimes as one
indiss_olub1e cnme.iten_w. This approach has been supported by the English Dictionary
meamng7 of the adjective ‘economic/, being portrayed as what relates to ‘economics’ or
finance”. To an extent, similarity of meanings which the Black’s Law Dictionary® also
ascribes to the words ‘economy™ and ‘finance™™ is an additional point in which lies the
justification for sameness of meanings of the two terms.

Further, it is observed that the same definition of economic and financial crimes in the
EFCQ Act has described the crimes as being non- violent. The impression this
descrlptlon gives is that unbecoming acts which should be in the category of economic
and financial crimes will not be so classified if their perpetration involves an element of
violence. Although this approach is not without its reason, the restrictive notion of the
scope of economic and financial crimes it portends makes the approach to be one which
leaves much to be desired.

Although, one may locate the reason for the non-violent branding of economic and
financial crimes in the EFCC Act in the possibility of non-physical effort exertion by
culprit in the commission of some aspects of these crimes. For instance, to carry out the
economic crime of Advance Fee Fraud may not require more than a fraudster's
deceptive mail being sent to a targeted victim, urging the victim to make some advance
payment (usually small sum of money) in anticipation of an unsolicited but huge financial
benefit in return. Nevertheless, the fact that other fractional aspects of economic crimes
such as Narcotic Drug Trafficking, lllegal Oil Bunkering etc. require some form of
violence to be perpetrated raises some reservation on the EFCC Act's non-violent
branding of all economic and financial crimes.

On the other hand, economic and financial crimes under Shariah are found to

9 Cap. C31, LFN, 2004 :
6 S.46, EFCC Act. :

7 Robert A., The New Penguin English Dictionary (Omnia Books Ltd., Scotland, 2001) p.442.

8 Bryan A.G., Black’s Law Dictionary (9th ed., Thompson Reuters Business, U.S.A., 2004) pp. 590 and 706.

9 The Black’s Law Dictionary defines economy as “the management or administration of the wealth and
resources of a community (such as a city, state or country)”. See p. 590 thereof.

10 Finance is defined in the Black's Law Dictionary as “that aspect of business concermed with the
management of money, credit, banking and investments.” See p. 706 thereof
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conslitute @ number of unlawful acts ;md commercial de/?/llﬂgz ,/Wh"Chl are altogq
conscripted under the quranic expression “Ak1 A(ﬁwa—///7— as bll- .Ba[// e eafy, the,
hers unjustly. The relevant provision of the glorious Qurap Wh'up
lQh

elves unjustly except jt 1
8

propelties of ot
reSSion goes thus:
nor Ki one an

( ill ther)a

contains this exp
lieve! Eat not up your prope

0 you who be
trade amongst you-by mutual consent. And d
most Merciful to you'".
rse quoted above is clear in the g
a

rty among yours
o not kill yourselves

Surely. Allah is
The juristic interpretation of the quranic vé
Al-Imam Fakhr ar-Razi on the verse itself. Razi submits:
terpretation of ‘what is unjust'in
8

own with two opinions in their in
ho believe! Don’t eat up one another’s prope
y

Allah says (O you W

t of the two opinions, lying on oath, receiving money on the bag;

| of truth are, among others, the connotations of unjust eatin'S
d opinion, which is on the strengtﬁ

ther hand, the secon
iransmitted from Ibn Abbas and Hassan (may Allah be

exegesis of
The jurists are kn
quranic verse where
unjustly...). By the firs
of perjury and willful denia
up of people’s property. On the o
of a saying of the prophet (SAW)
pleased with them) interprets ‘what is unjust’ as whatever is taken from someone with ng

value in return ... This has been explained to include eating up the property of anothe
unjustly as well as e unjustly ... As for eating up one’s Ownr

. ating up one’s own property
pfr;foperjty unjustly, what the expression means is spending one’s own money in a
offensive manner before All he property of another, what thg

ah. But for eating up t
ph%seqlogy'dgnotes has already been enumerated. o
e juristic interpre d, as deducible from the above

quotation. s that g tation of the quranic verse at han
tion, s that 1aking something for no value or for ' :
the criterion for indentifying when a crime is s no genuine value in exchange is

. - _ aid to be economic or financial i
This understanding has been stated in Chapter IV of the main work to represlgln;nthnea\t/l:;i

points of other jurists of Islamic law on the concept of economic and financial crimes i
| in

Islamic legal regime.

3. COMPARING THE EFFECTIVE '
NESS OF THE
EC%?;OCA(;I[I]C AND i—'lr;JANCIAL CRIMES IN THE TWO LEG:\-II_E (Ii'ES(I?-_ﬁ\;IrIIEgNS AGAINST
_ sequential measures against ec nomi i ]
thin ] ; onomic and financial cri
thesge:irsmr;::ar;();seca]ytlonalry measures against the same set of Cr?;;nses, are the same
v e erCe er to some _punltl've or disciplinary actions to be v" _tndone phrase,
Stops under 00 onomic and financial crime. From this explanati SIEEE QI pOnE
" onsequential measures are those to be on, it s clear tit ffi
g (e)n tac]:onomnc orime. ‘ resorted to after commission of a
n the comparison proper, it is i ' |
adequate provisi , it is instructive to state that the t
fine and fgrfei;i'fensccf(rjlgtgpuetzetﬁonsequential measures. Cour\;v (c))rlggfsl f(;? meWQrks o
across the two e major ‘aspects of the discipli " imprisonment,
legal systems upon commission of econ%lrici!:pl;nnadryﬁr?gggnsl W'thh C;J t
' ial crimes. In

:; thzag Chap.4, Verse 29
. rdin Ar-Razi M.U -
‘Arabi, Beirut, Lebanon 2 Mafaatih al-Ghayb: At i
] . Lebanon, 2009) pp. 173 - 1 . At-Tafsir al-Kabir (3rd
173-174. - rd ed., Vol. 9) Dar |h
yah at-Turath al
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4. CONSEQUENTIAL MEASURES IN T

i _ HE NIG
By the Nllgerllan legislations in the context at iSLAdNVIJfGl.SL'ATIONS
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These instruments are numerous. Among them are the Cri i and1];lnanCial GHimes.
Money Laundering (Prohibition) Act” and Advance Fee anmal Code™, Penal Code™
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13 This occurs where thé discretion of @ judge tilts towards sending on exile in his ap
a platform of disciplinary action in economic and financial crime charges.

14 This is possible in theft cases on the strength of Quran, Chap. 5, Verse 38 .
15 This is also possible in Tacazir punishment where a Judge may decide on flogging as @ form of

disciplinary action. .
16 This is the punishment fixed in Quran,

highway robber snatches his victim's prop
17 Cap. C28, LFN, 2004
18 Cap. P3, LFN, 2004
19 Vol. Il, 2011
20 Cap. P A6, LFN, 2006
21 No. 10 of 2011
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' , - which prescribes 7 yea . escribe r
24 Such as s.98 of Criminal Code P o 98A, gB and 99 hich prpublic Sficials respectively.

where a public officer invites x to'aﬂd s nment for a public

imprisonment where bribe is giv bes be
For 5.99 of the Criminal Code, it prescribe

Chap. 5, Verse 33 to be applied in cases of Hirabah where the

erties and kills the victim as well.
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and/or a fine of MN1,000 are

.. r 3'

pecaiing, SO°T propg aﬁd corrupt offering of
years and 2 years

tatus of @ company g

y with a view 1o forcing

Officer of a compar;y“ and o er ;
7 or 14 years, ( yeals, e
?efs;,)ectiveryyprescribed. Where fa_wlse statqmentfs at;ﬁl;t égmpan
made by a Director, promoter, auditor or officer of Su D Al
rticular persons or general public become members Qr 0 / 0 of
pa term of 7 years imprisonment awaits any of such persons.™ Fo
able by fine and/or destroying the infringing

ht or otherwise degjt

the company, a - o
iqht related offences, these are pu :
e wner of the copyrig

copies or ordering them to be delivered to the O
with as the court deems fit.” ' '
In fact, S.402 (1) and S.402 (2) of the same Code prescribe as high as a t.erm of 21
years' imprisonment and even death penalty respectively where one engages In stealing
arms, weapon or obnoxious

by threat of violence® and where robber is armed with fire
h a robber wounds any person respectively.

chemical materials or where suc

As for the Penal Code law, provisions in ss. 115-122 thereof contain prescription of 7
years' imprisonment for each of the offences mentioned therein, all of which bother on
official corruption such as public officers taking gratification.
(1),fn its own case, the Money Laundering (Prohibition) Act makes it an offence in s.11

or a person or financial institution or designated corporate body to ope .

. n
accounts and punishes the act with an imprisonment term of not lg thp e e
for a financial instituti ' ' ss than 5 years, and
jor @ financ 1315 itu é%n or”corporate body, with a fine of not less than 10 million naira
re than million nai imi . : :
naira. Similarly, the Act under discussion prescribes

/ln!i-[mnomi( ond Financia

p—

given a list of other instances

Criminal Code’s provisl

officer extortionist. S. 390 (5) (6)
; .. . and (7) of the sa i

et s o ! me Code also prov " imori

orofﬁcgrofI officer steals State’s property, clerk or servant steals empl ld’es o oars’ Imprlsonmert
Gk 3‘, ﬁzmptiny steals a company’s property Ployer's property and where Director

. re there is conviction for off in 7

26 Which _ convi rofiences in ss. 170
27 wmch"ffﬁ{s'ﬁii BCg(ra? = \mprisonment for extortion by pu’b:i?c;ffgg oneompnd 182

imprisonrriant upt witnesses giving false information in Coru?tn fconvuctlor?
28 Which prescribes 7 years’ impri or material gain with 7 years’
29‘ Itis 3 years’ imprisonment pr:lsonment for a public officer who st

Imprisonment whe « Nt where the value of what is obta; eals state's property...

ame is #1,000 or above ained by force is below N1 000 and 7
: 5 an years’

30 This is now ‘

31Offences ! (;:;Eliled Advance Fee Fraud)

= $.427 of Fhe Criminal Code |
S.423, Ihig

33 S.435, Ibid

34 S.494 |hig

35 S.436, Ibid

36 S.491, Ibid

37 S.401, Ibid

under the A
dvance Fee Frayg and Other Fraud Related
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of not less than 2 years or Negotiable |
I both fo lable instry,
wvice pursuant to s.12 of ' 1or false de Slruments or impri
gfovisions) Act. e Foreign EXChan9gla(rl\alltclJor.1 to, the Nigrzggiogrgn[ of
For Advance Fee Fraud and Other Fraud R nitoring and MiSceuane%rS:
e

“property or benefit by false pretence s lated Offences Ac

t, the act of obtaining

money

imum term of impris criminali

maxi prisonment of 20 years anq Minalized therein with i

fin . N0t less than 7 years wine.; rC" O
witnout option of

e.
Further, the lerrorism (Prevention) Act in its s 2(3)
) (1)

maximum term of 20 years for belongi
harboring another, known to have ¢ : Proscribed organizati
o orism and the erien o oo golmr:med_ or to have be%n fg:]'ﬁ’i”i The offence of
member of terrorist group both carry 1Oyyegree.'”9 to provide training oCr ?: to f an act of
in the ICPC Act, 5.37(1) empowers t;zlrré%nsonmgnt each.® struction to a
immoveable property suspected in the cause of i mmission to seize any moveable
offence being investigated or evidence relati investigation to be subject matter of tr?r
05.8.9.12 and 16 of the same IC ating to the offence. In th °
; same ICPC Act prescribes an impri e same token,
cach for accepting gratification, giving or accept mprisonment term of 7 years
fraudulent acquisition of property and making false F;tmtg gratiication through agents,
ublic officers, the Act prescribes 5 years imprisonm ? ement§ iESpECivelys For tiibing
As for the EFCC Act, just like other similar le cato purisfment
contains a manifold of provisio legisiations) already giscussed, the Aet
p ns on consequential measures. S.13
EFCC Act is one of these provisions. It prescribes 5 years’ ienéth (o1f)(i21) and (b) of the
. . r'
fa||ure. or neglect by an officer of a bank or other financial institut%:]sotr;msgétfz
cc_ymp.han'ce \A(lth the EFCC Act. Also, s.14(1) of the Act makes it an offence punishable
with life imprisonment for someone to provide or collect any money known fully to be
used for an act of terrorism. Finally, ss.19-25 of the same Act recommend seizure and

forfeiture of looted monies and properties upon conviction.
So far, it has been shown from the above that the Nigerian anti-economic and

financial crimes’ legislations have nUMErous provisi d there for consequential
measures against the crimes. What remains NOW | re the said
measures recognized under the Islamic law.

5. THE CONSEQUENTIAL MEASURES OF ISLAMIC LAW AGAI

AND FINANCIAL CRIMES tegral part of the
It must be stressed that €€ a; :Jnndgr thFi)s law are
entire crimes in Islamic law. in aspects of

generally punished €
Hudud punishment (I

- :
prescribes an imprisonment of

ons here an
s to see to what extent a

NST ECONOMIC

d financial crimes a(e
[t must also be stated that crime
A1 However, cera

H C
er Hudud, Qisas or Taazir
e of murder) May be forgone on mere con

onomic an

ither und
ike in the offenc

Act, 2011.

38 S.1(3), AFFA, 2006 .
(Preventlon)

39 ss.5 and 6 respectivel
40 See s.18 of the ICPC Act . .
41 El-Awa M.S., punishment in |glamic Law:
Indianapolis, 1993)p.96
657
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rime E

T 98

Anti-£ conomic and F inancial

{ like Diyah™. Also, the fact of Hudyg oF 7.
heft etc. does not foreclose coyrg Ordzraz"
f

alive selllemen

i
sration of an altern . '
: ated crimes like {

’ consid | e "
shment in- mone > !

P also a form of Ta‘azir. .
e in most cases harsher than b

restitution which 1S

s instructi state that Hudud offences ar _ :
o,;:;ta;iqr;’;S(;:;‘c(;'z\cs ot?fences. In crimes generally, Hudud and_TacaZ/r punishments appoth
to be the most applicable consequences.rBu_t in e%)nomlc and'flnanCIal Crimeg t@ar
major applicable punishments follow the Ta‘azir path.” This often mcludgs reSUtutiO’ he
which the compulsory return of the money or property fraudulently obtaineq jg - n
the rightful owner.

Generally speaking, Ta‘azir implies discretionary punishment of a court of law (bes
the representative of an Imam in an Islamic State). This punishment is imposeq €ing
criminal in order to get him or her deterred from a similar or different act in futyr on
most cases, restitution order and any other applicable form of Ta‘azir pUnishm €
complement each other and are never seen as alternative punishments at the e ©nt dq
o

o Iy of the above, the point being established is that
recognition of severe consequ_entia! order against economic and ﬁnatr:?;;?r;”t;ere .is
sparingly and do not appear as Stroﬁ; ;n
S

Or

de é |

unbendable. Whereas, in [slami

. ) mic law, very few c ike:

aspects of high ) , ases like theft (S
the i majo? F\)Ar/;%/arobbery (Hirabah) only have their consequential %:;qah) ?4” d_ SOme
volumes of eCOnomircy ;o;rlges of the law i.e. Quran ang Sunnah. Th Sares fixed in
nd financial crimes are in Isjamic law left to tt%hrer;a,mng high

€ discretiong

ry

Ta;iz/r puni?hment under an upright judge
rms of Taazir ' ' .
Punishment include - Admonition (Alwa’az)®  Rapri
' N€primand (At

Tawbikh),® Threat (At-Tahd.q) 47
(At-Tahdid),"” Boycott (Al-hajr)* ang Public disclog (
ure (At-tash’hir)

Others are fines )
. d seizy
Imprisonment (Af—haban51 > <€ of - property (Al-gh

s? , Flogging (Al-jald)*? ang Deagt’h?)rsrrygig (:tntd . Al-musadarah)so

| “laazir bil-Qatl)®® ag

Pub”SherS
and Distributor
S, New-Delhj |ng:
‘ » India, 2010) p.
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it is known, V\_'hqt the judge considers in arrivi
yndet Ta‘(.?zu-~|s not necessarily the Sé‘lllv_mg at any of th
onsideration i most cases is any soft d verity or e
To cite apposite examples on the abst('eCe \?/ith
» efere

ghariah consequences of a set of unla
: W
of ungedamty (Gharar), Fraud (GiSSh;lﬂgcts such as: Usury (Rip
Hoarqlng (Ih_tnkar), Bribery (Rishwah) as ,weliamble (MUqamarah)I ah), sale with feature
(Az-TUarah fi al-mawad al-muharramah wad Das trading in pronibit Surpation (Ghasb)
gbove are a fraction of economic and fina s arab)_54 The disapproed and harmful items: (
of the Ho!y Qur'an proscribing eating u ncial crimes as earlier digEd acts enumerated
Shariah stipulated punishment for all th b of o_the,- peoples’ pr cerned from a verse
Cert . fl ‘ e above is Tata7; properties unjust| 55
ertain other unlawful commercial endea a‘azir based % y-~ The
a deceptive manner which presents it big er\iﬁurs.s_uch as Tasriyah i.e sal .
the marketers coming from villages dg an itis, Talaqqi ar-Rukb e ETimEL i ‘
der Ta‘azir for being fi - and Tanajush i.e ban i.e Interceptin
under zir for being financial and ic e unlawful aucti i .
. ecomonic crimes. O on are punishable
the same category with the above listed include Bar® o ther commercial endeavours i
P purchase of a bought item, Muzabanah i.e ex ﬁl ala ba®i man sabaq i.e negotiatinln
with megsured dry ones, Munabadha i.e sale b (;hang.e of unmeasured fresh ripe dateﬂ
buyer without c_)ption of selection. Mu/amasahyi erowmﬁ; anyof wrapped clothes to the
option of selection and Baf® al-Hasat i.e sale of p.iec%ur(; |ase by mere touching without
the land oln which a thrown stone drops. of land determined by the point of
As well, the same fate awaits a good n
: , : umber
mic and financial crimes such as smuggling (;(f)rtr;e m?djm Gelj iorEmches: o]
financing and money laundering, etc. All these and ot%erri Zlikeocuments' b
economic and financial crimes under Islamic law b ; e considered, as
. , ' 1oldl ecause in each of them, there is a
notion of benefit taken with no value given in exchange. ’ (
The point being driven home from the above is susceptibility of a large portion of
economic and financial crimes to Ta“azir punishments. The Hadd offence of theft and
some'a‘spects. of H/rébgh only stgnd out as unique for falling under Hadd offences. For
.theft, it is pumshable with *r_estltutlon and amputation where the value of the stolen object
is up to one quarter of a Dinar in gold or three Dirhams in silver”. In the case of Hirabah, «

the relevant aspects thereof requiring harsh punishments of crucifixion and amputation
where the victim is both dispossesssed of belongings

of hand and leg at cross lines are

and killed, and where he is only snatched of his belongings respectively™.
Evasion of Zakat is also punishable under Ta‘azir. Execution will only set in as
punishment here it the defaulting person is denying the obligation of Zakat as being
he person would be seen as an apostate

among the pillars of Islam. Consequently, t

abOVe(y

harShneSS. R Pes of punishment

, ather. the hi
ca . the »
Pacity to deter the crin?ilr?;} g 2

nce must
be Necessarily made to the

econo

e of any specific penalty for them in
rescribed that the convict shall enter

shment while alive.

54 Such as porks, idols, cocaine and heroin etc.

55 Quran, chap.4, verse 29
tacti ’ . ontis informed by absenc
56 Subjecting these acts to Tacazlf punishm b alone, itis P

the two prime sources of Islamic law. In the case of Rib . ;
hell-fire gn the Last ddition 0 his Tacaz purt

Day. This should be in @

57 Ismail M.B., vol.ll, p.240
58 Quran, Chap.5, Verse 33
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mic and Financial crime Meas

in the Islamic state upon being given a period of thy.
m the above scenarios, virtually al| othee
hable under Ta‘azir which in moi{

Anti-Econo
) —
an he w .

inting an

mic an :
d less tormenting.
here it can b

b of the stolen object

(Murtadd)

days for recot
instances of econo

cases is less cruel an :
ses, situations W

Even in theft ca
not met such as: not reaching Nisa
secretly taken away or even where i
suspects in these circumstances aré to be pu
Ta‘azir punishment is also applicable to all un

), looting (Intihab), breac

are: embezzlement (Ikhtilas
borrowing an household material (

and false denial of
similar case to theft for which the overwhelming majority opinion favours amputation g
to steal a white garment used for shrouding or j

exhumation of grave in order
component part of a dead body®". Even here, a minority opinion exists in f
g g . A , avour
Ta‘azir punishment®. Abu-Hanifah and of
opinion® few other scholars are the proponents of this
it is understandable that the punitive/consequential measures in

From the foregoing,
d financial crimes are harsher and severer

the Nigerian Je_gislations against economic an
than the Islamic law provisions in the same respect. This notwithstanding, the latter have

Xg;v:?récrnn bti :sc:?n Sgc:;:tin tha:cn the former in curbing the menace of economic crimes
_ _ entary factor of the precaution 7 ' '
Ar . ary measures of Islam,
,S,afna}f f;wmif:r}gitﬂ;? \tly%her rate of effectiveness of the corsequential rﬁev;r;ﬁggar}
| : ider scope of economic crime i ' ' .
e _ e in the Islam
portant factor on the rate of effectiveness of these consequential I;éivsvulrse ar']Othr?r
S In the

e established that certain conditions
or where the said object is noe
ts secret taking is not from a lawful custody (Hirz)t
nished under Tatazir, not Hadd. The same

lawful acts with semblance of theft. Thegg
h of economic trust (Khiyanah)s

Jahd al-°ariyah)®®. The only othe

same law.
The fact t
hat the acts and conducts to be labeled as economic and financial cri
crimes

under Islamic law are more n
. , umerous than their ¢
regimes expl ; ounterparts un g
ool l?ai'/f}z r\i,;rclj{cg:; :2%::1 (;1; the hsald consequential mea'surizrvf/rilleb,:l%r?nanflﬁgal
discussing anofher as sewhere. This therefore tak - O 1S
_ pect of the comparati : es us to the imperati
to explain the varyi parative analysis at hand. Thi mperafive of
varying degrees of depth in the horizon of eC;:(erif;lSanr}gems L8 need
and financial crimes

in the two legal regimes.

6. COMPARING TH
E SCOPE OF
N ECO
It iISGssylgn%LdiﬁL?Lt:Ttl?NS anD sharian D FINANCIAL CRIMES IN THE
- bt at Islamic law has gz
wider scope for
economic and financial

59 Ismail

60 Ibid, p,Z”;S" vel.l, p.243
61 Ibid

62 Ibig

63 Ibid
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, Nigerian legislations ;_md Shariah -
in “;ln the above, a convenient way of starting is (o ref
EFLGC Act earlier quoted on 1hel definihon of economié and finane
Jescribes economic and fmancueﬂ crimes as Non-violent ang I(ISI(’I
¢ "~ﬂes such as fraud, narcotic drug trafficking, tax evasion X
:|:e 1atin word 'gtcetera'. We hgve ppinted outin chapter || of
siolent desg,—.ptlolw of the;e Crimes is a clear restriction of th
havoc in this is the Creau'on of €scape route for Criminals
crimes against them are violent in nature.

On the other hand, the approach of Islamic law s better on the ISsu
Islamic law conception of economic and financial i T

Clal crimes as (i
quoted verse™ of the Holy Qur'an prohibiting ' eries of e

‘ealing Up of properties of oth ' )
is so large and elaborate in horizon that one finds it limitless in accommodalinrg gglyuigv

brand of economic and financial crimes to be known either now of in future. This is
because of the limitlessness of the determining factor of what economic and ‘financiai
crimes are. For the purpose of lucidity, the determining factor is that any benefit derived
without willful consent of the owner and without any ¢

_ ‘ orresponding value given in
exchange makes the benefit derived to be an act of economic crime. !

er to the Provision of S 46 of the

al crimes The section

SOme heads of these
., before ending the list with

the main work that the non-

€ scope of the crimes. The

Where the alleged economic

arlier

7. COMPARING THE DEPTH AND EFFECTIVE
MEASURES AGAINST ECONOMIC AND FINANC
LEGAL FRAMEWORKS

Ordinarily, Islamic law and the EFCC Act stand for the two legal frameworks in this
study. These two have been the reference paints all along: However, for the purpose of
doing justice to the particular sub—hgadmg at hand, especially on the SIdQ'Of thg Act, it
will be of need to expand the frpntlers of the EFCC Act to some provisions in other
legislations such as the Constitution of the Federal Republic of N|ger|§|, ete. This is not

without a reason. In terms of the volume of its content, EFCC Act is too concise 1o

compare favourably well with Islamic law which is detailed and all encom_pasinlng.

Looking beyond this Act to ascertainhthe de{)tht a:rr:d eff;eigtui\ée::cs;scs); ﬁge conventional law

i ' ic law in this context there . _
belgi t&i%%%ggfaztﬂlsmaarzgllf/gs proper, a good starting point is to state that Islamic Ia_w
appears to place more emphasis on the precautionary. measur?ts aiingrséﬁg?:rxg

e Consequenti§| (Punit;\;e)tr?;eac?ili;?s \Mlll(r:(?lii?er:aatci)or(1e nof anti-corruption

i commission T . !
f:eor}\s/lilr:itc;%régg i;a\li\lliggrr)ignas discussed in Chapter Ill of main Doctﬂrallgsv«/or_}F hlz aC gr?ér;tﬁ‘r :[c:
th?s hyper punitive or consequential stand'of ‘the 'ConVTer?'tloigabecal'Jse e gt

Islamic law on the other hand is against this situation. This S D cime than 1o

conviction in Islam that it is better to prevent indulgence in

NESS OF PRECAUTIONARY
IAL CRIMES UNDER THE TWO

_— FN
, . oial Institutions Act, (Cap.B3) LEN,
64 Qur'an, Chap. 4, Verse 29 ks and Other Financial Ins £ aud and Other
: imi Penal Code, Ban Advance Fee Frau
6, Suchiasaihe/Gaminal Code, than Tribunal Act, (Cap.C15)LEN. 28?:ﬁibiti0”) Act, Vol.ll, 2011, among
e Cauenl CondUCt(gurea;Aﬁ) 2006 and Money Laundering (
Related Offences Act, (Cap.

others, 661

Scanned with CamScanner



erian Legal Regime and Islamic law: A Co mpar
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| Crime Measures of the Nig

/Imi-[mnomi( and Financia
allowing it to surface. Itis instructiye .

has golten no prescrjbed p“”ishme Notg
nary penalties (Ta’az,'r) O?ts n
thal Islamic law placeg the

scramble for ways to checkmate same af{el‘es

- being Su :

the Shanah other than atitude

ity 66 Thi roborate the plall . :

authority.™ This stands to cor  sonTiEand e Crimgreat
S

sures of combating
ble for a number of reMmary
I

. i mea
emphasis on the precautionary me - i
oint is perhaps resp .

An offshoot of the above P P on the subject of combaling ecopq
1

, | frameworks
differences betw nient phrase to accommodate i
e

: : ' A conve

es following the precautio es. ! _  ECCon

ISEIT of these %ifferences is the imperative of wealth circulation/distribution. With0ut
hasized in Is

doubt, this imperative is more emp ' lamic law the,m in the convgntnonal law,
Though there exist laudable provisions In the cogntrys grundrjorm touching the
overall welfare of the entire citizenry such as prom_otlon Of S_E’f're“_afﬁ economy whjg,
guarantees suitable and adequate shelter, food, national minimum hvmg' wage, old aq
care, employment and sick benefits as well as welfare of th.e. disabled,® j s
disheartening to note that these are not more than empty provisions as they g
enshrined in the non-justiceable Chapter Il of the 1999 Constitution of the Feders|
Republic of Nigeria. Rather than using the national wealth to serve the interest of the
common good as the Constitution dictates, only few individuals or groups who are at the
country toil with these resources in most

helm of affairs as the leading cabal in the
. On this, it is important to read through

inequitable manner. This is corruption as usua
a and Julius Ihonvbere have had to say while capturing the

what the duo of Toyin Falol
d republic. The writers’ comment, which

level of corruption witnessed during the secon
can still be taken for a graphic expression of what prevails up till now on the issue, runs

thus: .

Corruption was not, however, limited to contract inflation. The second republic was
notorious for fraud, payment of huge sums of money to ghost workers, importation of
fake products (e.g. mud and sand) in order to obtain foreign exchange, outright stealing
pf government property, illegal transfer of money to private accounts, etc. Those
involved tried as much as possible to be clever but when they thought they could be
caught, they resorted to large scale destruction of official files and papers and arson.
The NET building, Africa’s tallest building, the Ministry of External Affairs and the
Account Section of the Federal Capital Development Authority, Abuja, were all burnt
following the wide spread allegations of fraud in these places. The ,then President
Shagari, first denied corruption, but later admitted it and set up a whole Ministry late n

1983 to combat it.®°
In a related development as referred to by Falana,” the Okigbo panel which General

66 Ghaouti ‘azir Cri i E o e
uti B., Ta'azir Crimes in the Islamic Criminal Justice System, M. Cherif Bassiouni (ed.) (Ocean

Pubication Incorproration, Lond
) on, 1982) p.219
67 Such as ss. 14(2)(b), 15 (3) and 15(5).) P

68 1 -
. Esalo?a(1%.(aagc)jal?1?)rls\}t1)6(2) (a-d), 1999 Constitution (as amended)
ere J., The Rise and Fall of the Second Republic: 1979-1984 (Zed Books Itd-

ngn?on, 1985) p.108
alana F., Corruption, Acc it
~ oy ) tabilit d Ti ;
ISSues in the 1999 Consti OUn Yy and Ilransparency in G Y ;
g tituion: . - overnance unde : rnin
Constitution of the Federal gn NBA Ikejg Branch Special Publication on th iy Qonst/tut/on. BL.J hg
! Republic of Nigeria, 1999 1st ed.,. 2000) tC;\F}  pha b in €
' ’ oy p ) . p-g4
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S?l’lﬂi AbGChB On(?e set up to probe the Ce|
revelation. In particular, the Pane had foyn
account opened to house the Proceeds

Wral bank _

Of Nigeri
40Ut thay i1 r281a came yp o |
e : Of the Sa'et g Dedication andp ol slartling
yrojects and receive the wind fa)| of ojl revenye of crude oil deg; er Specia|
g12.4 billion. Butin less than sjx years thereaf S fr Cated tq special

€ Gulf
- : . er ar h
again’ and |t,was thus the candid vigy of the par%eulwfh;as SUM coulg oy ssaréacc;:ded us
ad t;eze resources of Us $12 4 billion or e iy
thereof, een paid into the €xternal feserves, th N only 4 Significany porti
exchange rate today, on the attitude of our ext, € Impact oy, the nairayy ion
of Nigeria or the environment fo n el Creditors g

r foreign | ,on tf .
incalculable.” 719N investimen, efc, wou/d777acxidg) 4
een

with God respectively.” Secondly, by the ownership theory of |g|
that the ultimate ownership of all monies and Properties belongs t
man,” provides for him™ and nourishes him®. The idea here is to make man submissive
to God and follow the divine injunctions on the need to spend out from all acquired
monies and properties as enjoined by Allah, the Ultimate Owner. It is in corollary to this
that a manifold of money generating policies and institutions are prescribed in Islam to
combat economic and financial crimes. Zakah, Ushr, Kharaj, Jizyah, Sadaqat al-fitr,
Inheritance, Ushur, Diyah, Hibah, Wasiyyah and Ghanimah are some of the instances of
these policies. ' o ‘

On the practical examples of wealth circulation in the pristine periods of Islam, one

am, what is meant is
o Allah™ Who creates

71 lbid _

72 Report of the Pius Okigbo Panel on the Central Bank of Nigeria.

73 Quran, Chap.2, verses; 177,195,219,254 and 261

74 bid., chap.59, verse 7.

75 Ibid., Chap.67. verse 15 ; i-India, 1999) p.7
76 Ahmad M.,pBusi:/uess Ethics in Islam (Kitab Bahvan Publishers, New Delhi-India )

77 Quran, Chap.57, Verse 7

78 lbid., chap.96, Verse 2

79 Ibid., chap.67, verse 20

80 Ibid., chap.67, verse 15
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episode involving Caliph Umar. The Caliph, ¢,
gep <um of four hundred Dinar to Ay (U‘:)nn !
nt for the entire Muslim Comaydah,

—

‘ tin
may need o recast an lnlere_s
tenﬁre as the leader of the faithful, offered a
rion of huge sum of money meant s '
Caliph Umar gave out the Shaurmy

being the latter's po Ol
y lation scheme. In a similar manner, r
remnant among other worthy memp, € of

rs

der wealth circu
e of Jabal and dished out the g
Abu Ubaydah exhibited a high Spiri of
of

Muadh the son L , ,
. After receiving his portion, _ :
ers around him from it. Muadh too did the samg i

the community. e aring off
magnanimity by voluntarity s arin arc . ¢
Cal?ph Uma); m)f/as informed of this and his instant reaction went thus: “They are |

hers. May Allah be pleased with them all” #2 "y

cooperative among themselves as brot leas .
T%e narration above is an indication of ‘get and share’ attitude which was comrmg
he trait could be ftraced to PrOphe?

with Muslims of the early period. The origin of t
Muhammad (S.AW) distribute state revenue (war booty, tax et

whose style was to
among Muslims upon accrual®. Caliph Abubakr who was the first to succeed the
Prophet (S.A.W) also emulated his his commendable policy of get anq

predecessor in t
share with others®.
Before delving into another issue, it is worthy to note that the initial time when ap
individual started receiving his annual allowance during the tenure of Umar was upon
8 |t is also noteworthy that an incident towards

reaching the two years period of weaning.
the tail end of Umar's tenure influenced a change in the commencement time of this

benefit. It was an episode involving a group of itinerant merchants who got to Madinah
one day at a very late time and had to pass night there at before procession on their

business trip the following day. '
Umar got wind of the presence of the merchants and in his impressive characteristic
during his caliphate, he solicited the company of

responsiveness to emerging issues
Abdur-Rahman bin ‘Awf and the two of them kept vigil that night watching over the safety
ich the passers-by had put

of the merchants and their properties inside a mosque at wh
up. The persistent cry of a balﬁjy' held by a woman among the merchants displeased
r in harsh words and thereafter sought to know the cause

Umar who rebuked the mothe
s discomforted to discover that the woman deliberately starved the

of the cry. Umar wa
weaning and have a basis to commence receiving allowance on

baby to hasten his
% Consequently, he felt that his stand on the two years

behalf of the baby.
commencement period of paying the allowance caused the unnecessary eagerness. He

thus bent the rule immediately after being remorseful and the new order from that time

on was that such allowance became payable upon child birth.%
It is also on record ® that Umar never toiled with the treasury under his care for the

81 Zaky A.S., Rajab A., Na'nau A. and Sanbat
S S et e - y A.M., Al-mutala‘ah Al- ; el ’ i
thanawi (Qita'u Al-ma‘ahid Al-azhariyyah, Cairo, 2007) pp.12-13 azhariyyah Lis-saff Al awwal Alh

82 Ibid
83 Al-Qurashi G.A, Awwaliyyat al- iyasi
e e yyat al-Faruq as-Siyasiyyah (1st ed., Maktabah al-Haramayn, Riyad, Suadi
84 Ibid
85 Al-Qurashi G.A
: A, p.362
86 Ibid., pp362-363

87 Ibid., p.363
88 Ibn al-Jawzi -
awziy A.A., Tarikh Umar Ibn al-Khattab( Dar Ihyah Ulum Ad-Din, DAmashq) p.126
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y benefit of his wards, Hjg Stand wag that -
~ al : . €ac ;
“””‘)’(('fi)iggge in pro_ﬂtable Job to take care of himse|f and hisOfo\lAr/]neimatur‘.3d Ch"d'?”
; ho-“Ih Ulhgﬂ‘ made this known to h|s.son, Abdt{//alw, on i w?::'tahle lfamlly_
Callpl ter manifested noticeable b_od!ly depreciatiop and Abdyjja, alleged h-e ?tlers
daug :_) of being the cau$e due to his t|ght-flsted hand on the treas y > lather

Cuall?;] Umar replied saying:

N hearing this,
Does my decline to allow yoy acce
0

SS to the treasyry |

_ Yy In my Care prevent you from
Y Your daughter's Needs as others do to actualize

demands of their daughters. | swe

the

: : an, you are only entitled to
annual share from the treasury Just like other
your

tre , | S. Itis not My concern whether that
satisfies you or not. This is Allah’s ruling between me and yoy &
share

t was the Caliph’s firm position on the need to safeguard the treasury of the
T Ummah during his tenure. The bloog cord between him ang his child could not
Muslim mderail. He followed the dictates of Islam on Prudence to the letter and‘lived
make him d as an honorable man who allowed welfare of the People under him to
above bOar.t, n of primacy in his mind. This POssibly explains why his praises, after
occupy POSIlo het (S.A.W) and Caliph Abubakr, continue to be sung til today.
those of the Frop huge successes on the welfare of people were'achleved in the (_aarly
On how these hug ference can be made to the introduction of institutional
. i eriods of Islam, re ; ing his tenure as one of the factors. Umar saw
pr|stl”\f,o$ks which Umar championed du(rbquv ! r;sa/ Atah o Bayt akMal) where incoring
frame i tional treasury (Di e f each
stablish nat before being circulated at the turn o
the need to & deposited for safe keep efo 90 established
e to be dep . ate.™ The treasury was
revenues We;very Muslim individual under the Caglpz companion under Umar when the
year amotpg ; Of HIJrah91 fO”OWIng the adVlce ya parthUlar revenue of five hundred
in the 20 yeatemplating on what 1o be do?f (/')nnthrough Abu Hurairah® who was then
latter was con s which had come from Bahra ing the
thousand Dirharm e on behalf of the Caliph. h an outlet was uncalled for during ¥
overseeing the plac that establishment of such an Whosehpraclice: Was 10 share. b
: observed tha % and Abubakr O e, nothing shor
It will be Prophet (S.AW) ime of coming in. Of course, negligible
tenures of both the lized almost at the time OS the incomes then were veg} b
whatever revenue fg:‘ expected at the peﬂﬁfé aThe tenure of Caliph Unml\'jlitrj,snmS SitEiiE
: tion w ilable Muslims. , f Islam to non- t of
that line of ac : f the availa ) frontiers 0 to wage a hos
opulation © in extending the ient for Umar 1o W ithin the
due to IQW i pd a watershed in e fore most convenie dy been solidified Wi b carly
hand, witnesse _ 12%. It was there Islam had already nd Abubakr in th
the Arabian Peninsu having seen thatftshe Prophet (S.AW)a
wars for the purﬁ ?ﬁ: concerted efforts O
Peninsula throug

Cairo-
. . ting Press,

89 Ibid . 1 I.Ansar Prin

90 Al-Qurashi G.A., p5£|35 (5th ed., Dar A

91 Abu Yusu'f;\(-/l);, F?) A

92 Al-Mwardi A.A., p.

-Maliyyah
. _Nuzum Al
MR, Al-Kharaj Wan-Nu
93 Diyahud-Din M.R.,

348
37. VO|.61) p
Egypt, 1977) /;\3;_ 2 o AlKubrah (
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orn baby s to commence. This robust We”ae

bilr‘H . the .

lars O ,
other relevant partlcu usand Dirham _ .

hid's annual allowance o WOaltlho helped hroughout those glowing -periods g
really n the raté of economic crime, and even th:

o er of Islamic States in the pre

are s . Jciously to the modern spmt of fhlf] ;mptr.esswej lslaml-cl
\:/Lzol?aerg secrﬁeme to the betterment Of the conditions of IIV;ng of tt SdCl izens in thogg
iurisdictions. Three countries have béeen chosen as areas 0 case T y yT;]equ,rmg some
JvervieW onomic situations thereat tq be, unraveled. These countrieg
gre' Saudi-Arabia, Kuwait an : ic situation 1N each of the states shal| g
brie'ﬂy looked into. What drives us to engage in this voyage IS the need to prove to the
d other stake holders in Nigeria that our country too can turn around to
like each of the three caseé study countries) once

policy makers an
appear in a better economic outlook ( .
h to probity and integrity is refined and the government is fully ready to form

ear zero level
on wre that a numb

entire crime, t
It is imperative to add'
till holding tena

our approac
a strong political will to fight graft.
8. CONCLUSION
oth the consequential and precautionary measures of the
nd financial crimes. It has been

We have considered b
Nigerian legal regime and Islamic law against economic a
found out that the reason behind the failure of the anti-gra
tial measures pertaining to prescri

over reliance on consequen
inflicted upon commission of any of economic and financial crimes.
On the other hand, this paper finds out that the much reliance on the culture of equal
distribution of wealth (precautionary. measures) over and above the consequential
measures in Islamic law environments constitutes the secret behind the successful fight
against economic and financial crimes in those environments.
ds that for Nigeria to effectively fight and curb

Consequently, the paper recommen
ttention needs to be paid to the realization and

gcqnomic and financial crimes, more a
justiceability of the laudable socio-economic rights of the Nigerian citizens as enshrined

in gr;apter Two of tr_re 199_9 Constitution of the Federal Republic of Nigeria

o 25@2@2; Zlnsto lfdz:]tlﬂes the high spirit of monitoring towards appoiﬁtees and the

states as additiona(l) me:sfr\claesl \j\)/L'i\glf . : (ttqubisition by fhose appbinted in Islamic law

the ne : lich need to be evolved in Nigeria i intain”’

in Nig earz aZZ:Z ?r:n}gfe(rjaie level associated with those environn%entas st;de(r)“tg mnfglt:g
P o borrow leaves from all these impressive r-neasu?es gf Islamic

law ins fioht )
in fighting economic and financial crimes

ft war in Nigeria is traceable to
bed punishments to be
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