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Chapter 15

Corporate Law And Commey
In Nigeria: An Insight In¢
Mind Of Kumai Bayan

cial Arbitration
0 The Judicial
g Akaahs JSC

By

Prof Muhammed Mustapha Akanbi SAN, ACIarb, ACIS! *
Abdulrazaq Adelodun Daiby? **

Abstract

orporate law and commercial arbitration law are

trending aspects of laws in Nigeria, Lately, legal

scholars and commentators have express varied
comtnents on these areas of the law especially in terms of
the attitude of the judex in the areas of law. This paper
examines the position and attitude of the Nigerian judex
through the prism of the contributions of Mr. Justice Kumai
Bayang Akaahs JSC on the different aspects of corporate
law including banking, insurance, commercial arbitration
amongst others. The paper adopts the doctrinal methodolggy
and the qualitative approach. The paper also preSfrtbeS
some recommendations aimed at positively contributing to

the body of knowledge in the field.

\

1 on sabbatical at the

iversi in. Currently
M.M. Akanbi is a Professor in the Faculty of Law, Unl\é?;:'fxgz;:”
) National Institute for Legislative and Democratic Sni]versi’ty gy
-A. Daibu is a Lecturer in the Faculty of Law, Un
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al Capital Territory, Abujat.
o Hi'%I-] ]Co; I::u?igt(];f)f:tds; Appegl of the Federal C,
o “t ](C:ourt of Appeal of a State!é; the Custom
e Shc;;m;l Capital Territory, Abuja'’; the 1(‘;:ustom;,l
g:;t]e:; a:d the National Industrial Court.

’ the Hl
: gh
Pital Tery, Couy of

] b : 5

Ppey)
Y Court of pgyee o,

: ower to establish ot

Gy ]egISIat:irce}j v}slrzill‘;i);}ll; t}))e allotted “with subordi'nate juri

to these cou'l'tl'S)Wourt” (these courts are the inferior courts ¢

that of 2 hlgl ;:1] the 36 states in Nigerija?! incIuFiin.g t.he

,(I;jon.ste?;‘z;tc%r) have established courts of lower Jurisdict;
errito

her coyryg in iy,

Sdiction fo
f TCCOrd 2
Federal Gy
ons.

The constitution makes an omnibu§ PrOVlSersl. f;(::
these courts was derived. The _pro.v1s-1ocil. r:an .On
be authorized by law to exercise juris ;c 10. on
which the national assembly ITlay‘mé.lke. aws; n
be authorized by law to exercise Jurlsdlcuo? ;S N
on matters with respect to whlch a house o

which the validity of
h other coyrtg as may
matters with respect ,
such other court 5 may
Ist instance or on appeal
mbly may make laws 2

3. The Nigerian Court Vis-a-vis Corporate Law

law, also
As already noted corporate law is a broad aspect of law. Corporate law,

ith rights,
known as enterprise law is the body of law that deals with rig

1nci es that
responsibilities as wel]] as all the legal incidenc

. fers to
et nesses. It re
1 ns and busi
concern persons, companies, organizatio

e

12 Ibiq, Sections 249.253,
13 Ibig, Sections 255-259,
14 Ibid, Sections 270-274.
15 Ibid, Sections 260-264.
16 Ibid, Sections 275-279,
17 Ibig, Sectiong 265-269.
18 Ibig, Sectiong 280-284.
19 Ibid, Section 254A.

20 ibid, Section (6).

21 |big, Section 1 (3).

2 jhig, Section 6(5) (a-k).
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plaintiff’s capacity
Where the legal capacity
jurisdiction of the Court

the capacity to sue before
it can proceed to hear the matter. The 1Ssue can

be raised for the first time
in the appellate Court.2° Once the juristic personality of an artificial person
israised, the party in question can discharge the burden only by producing
the certificate of Incorporation.?

Corporate law generally deals with transactiopal interagtions between
persons, hence, there is the need for a careful interpretation of t}_le laws
because of the need to properly regulate the freedom _of the parties and
strike a balance between commercial freedom- al?d sanctity of co.ntra?t ajnd
dgreements. It 1s worthy of note that the jurisdiction of the court in relation

—

SC.355/2009.
ivi Mustapha and Others fR45708(50)
2 Seatlsman Olamods e lopment V. Minisiry ?i;t cm)t & 0rs (2018) LPE
24 Socio-Political Researc i 11962) Vol. ANLR (Pt | \ oo (15675
25 b, soo Madukoluy. "fkes";ffr'i? ((30unci| (1988) 4 NWLR (Pt.91) 622; Onyema v. Op
X State
26 Aqua Ltd v. Ondo

P . 927) 429
NWLR (Pt.60) 259.ny v. Gura Nigeria Limited (2005) 6 NWLR (Pt )
a .
27 Ataguba & Comp
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< salient and like other aspects of the law it can be
5 that; Jurisdiction 15 threshold isg,,
e

JSC* held
me in the Supreme Court.?

to this concept! Ised at
Which

Aka’ahs

any timc. )
d for the firstt!

can be raise

Court Vis-a-Vis Commercial Arbitration

Commercial Arbitration has developed over the years, due to the ey, anq
n

facility it creates, especially to the corporatc wo.rl-d where it is salient ¢
interactina milder atmosphere than that which litigation presents % iy 0
Pltis,

better means for putting a reasonable and meaningful end to disputes ;
| : . , i
1 commercial W orld. Even though the ordinary idea of arbitration s n
of court settlement, the contribution of the court to the developmenp, u;
0

arbitration cannot be overcmphasized.

4. The Nigerian

o two basic forms of commercial arbitration. These are domes;
stic

There ar
32 1 1 1
Domestic arbitration is one i

arbitration and international arbitration.
which the businesses of the partics are conducted n one country. In th;
- In this

situation, it is not lzleccss;llry to consider the citizenship or nationality of the
arties in as muc 1 1S 1 1geri '
P : s mt as the bus_‘mess is in Nigeria and the arbitration is
conducted in Nigeria. International arbitration on the other hand is a kind
. - - - n
of arbitration wherein the parties carry out their business in different
countri ' 1 n
C untries :m;il the subject matter of the arbitration deals with more thana
ountry or the substantial part 1gati
s of the obligation 1es 1
| of the partie b
performed outside their pl ' A e
places of business.? As w I '
that the arbitration is an internati . S'W&ll, L iepanes Y feas
ational arbitration based on an agreement

29 Bronik Mot

ors v, Wema B . ,
30 Sgggr)uz r;méLR (pt. 766) 237n2k Nigeria Ltd (1983) All NLR 272; N.D.I.C. v. Central Bank & A1c"
31 Akanbi M ogn (2095) 15 NWLR (pt. 1001)76

(University of ontending witho ;
llo ut bein .
i Press, lorin, 2014y ng o OUS: Arbitrators, Arbitration and Arbitrabilty

32 Davigs
t. John, Judith
London- »Judith Gjj|
ndon: Sweet ang Ma!cvsgf? hgi-thewa“d Mathew Gearing. 20 23rd ed

- P, g.2007. Russellon Arbitration. 2912 &

3 Ks
v
Fanz Construction Ltd ( 1990)

4 NWLR (pt 142) 1 at 32
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y agreed that any dispute emanating from the

be expressl
I be treated within the international jurisdiction

ansaction shal
34

t
(i h m?lsl tr
\
,ammcrcla

zndjuns
on falls within the acgis of institutional

uation wherein the proceedings conducted
ward osucd arc i ance with the rules and rubrics of a trade

nization.35 Therearca number of international organizations

(bitral 0783 . . . '
‘th commercml arbitration. This includes the International Chamber

(1CC); the London Court of International Arbitration (LCIA), the
itration Association (AAA), the United Nations Commissiot on
(UNCITRAL), and the International Center for the

(ICSID).*

Ommercial Arbitrati

Iy, € ‘ :
US}”HX’OH, which deals withasit
e in accord

ernafion '
fement of Tnvestment Dispuiles
tes that arise directly from investment

her states. The disputes may be settled

37 These rules are gencrally encapsulated within the
tion known as the Whashington Convention, 19657
the precondition to the jurisdiction of the center is that the parties
bmit the dispute to it.”” The partics before
at least one of the parties must be a state

ds of the centre arc final and have
w by national

f the awards

deals with legal dispu
tes and nationals of ot

1cSID also
petween Std

under 1tS rules.
international conven

However,
nust have agreed 1n writing to su

the centre must both be states Or

which is a contracting statc. The awar
binding effects over the parties and they are not subject to revic
courts. The procedure for the recognition and enforcement O

¥ |bid

3 UNCITRAL Model Law on International Commercial Arbitration 1985. Article 1(although this was

made to apply to international commercial arbitration) available at www.uncitraI.org/Pdf/t?”g"Sh/

% Sxts/arbitration/ml.../06—54671_Ebook.pdf . L .
omke M,2003. Commercial Arbitration: The law and practice of commercial arbnratlc_')n..Gabner M.

Wilner, 316 Ed., Callaghan, p.1. Wehringer C.K. 1969, Arbitration: Precept and Principles. New

; I)?drk: Oceana Publications Inc. 1
rgt{;lue’ U.S. F "Promoting Conflict Resolution through Non-Adjudicatory Process (1997) in Abia
Ibide University Law Journal p.57.
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1e contract for lack of consideration since the b
rok

received tl
but failed to remit to the Appellany racy,
nt’ Per Aka:;“y
S

received the premium

o

company law particularly as regards winding y
dir His Lordship held that under thp Proceeg;,
Wl{ldmg Up Rules 1983, debt is proved against a wound - Companic
delivering or sending through post to the liquidator an af-fup C9mpanybs
the debt which must contain or refer to the statement of idavit Vcrifyiny
the Particulars of the debt and whether the creditor i1s o a?cou“t Showing
creditor. The liquidator has the power to examine and ad “15Tota SeCureg
proof lo#ged withit. Itisonly whena creditoris dissatisﬁe(;n lt.OI‘ reject tvery
by the liquidator that he can apply to the court to er:/:Sth the decisiop
© O vary the

decision.”

Similarly, on
and incidental matters,

The court h :
apply genm:l*leaﬁsosr;;;fni;n alngmber of cases that the procedure
commencement of the thiorc ation to corporate law, from the m sdthat
conditional to the proper SS to all other procedural matters t}? ¢ of
Aka’ahs JSC*! Conﬁrmgd t}:on uct and conclusion of a case. For in e
summons should o fnCCessie COrrcct‘nCSS of t_he position that the Origisttl?tl-ce,
Ve WL Ofad.l'udicatioriy bcont;lln questions for determination i o

cfore a court of law. in order

6. :
The(?:?fn clusion And Recommendations
orts and thuti
Bayang Aka’ahs JCSO(IlltirtllbI;ltlons of the judiciary and indeed Justice Kumai
indeed commendable It\]c development of the Nigerian legal lefs:t e
especially in the areas. fonetheleSS, there is still a lot moiz the“; .
Of corporate law and commercial arbit or 1(2?16
arbitration. 1he

49  Ibid

S0  Essien
Jacob ;
C/165/2010 Ukov. The liquidator, Utuk Const
' struction and Ors, (2
(2011) LPELR-CA/C/165/2010: v

-
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il for more attention in this area is due to the fac

rcgulating these areas go beyond the ordinary letters of the law, A jud
. 1 ' e
itting on matters relating to these areas of the law must be abreast g)f tl%e

jurisprudence and novel developments that regularly occur within thege
areas of legal practice.

t that the legy] regimes

The following are therefore recommended for advancement of corporate
law practice and commercial arbitration in Nigeria:

i The judiciary must ensure that more attention is placed on the
development of corporate law practice and commercial
arbitration in Nigeria. This field of law should not be seen as

mere ncidences but prospective area that requires a focused
attention.

1. The judiciary must ensure that the jurisprudence of arbitration
on commercial transactions is strengthened through the
continuous recommendation of arbitration as alternatives to court
proceedings and the enforcement of the arbitral awards.
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