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Provision of the Nigerian ;’“ of the impartance of this issue therefore the paper examines the
Propeny after divu:c i atrimonial Causes Act (MCA) 1970 with respect Lo settiement of
above Act ix ine uit:“h l-‘c paper foumd that settlement of property after divoree under the
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L. Introduction

v owhich 1 not propeely addressed will
he marrisge for lile. One of the greatest
ix lock of adequate provisions on the

D'"“’fc i Nigeria ofien leaves the woman with the wrong end of the stick prompting
Imam™o state that “fhe tonsequences of divoree urc more severe for women than men,
Women are more cconomically worse off afier marringes are dissolved,” The issue of
settlement of property between couples upon the dissolution of marringe is topical and
germane especially amidst the treatment of women in Nigeria os second class to men in
matrimonial matters. In the case of Akinnubi v Akinnubi.’ the Supreme Court affirmed that
the custom in most Nigerian communities is that a widow is regarded as a mere chattel, a part
of her deceased husband's property and is inheritable by her deceased husband’s male

relatives. It is also true that most men supported by custom und tradition regard their wives as

' Grace Ogond Akolokwu , Department of Privute and Property Law, Faculty of Law, Rivers State University,
Port-Harcourt, Nigerin; Tel. no: 08033088836; E-mail: grakons@yahoo.com or grace.akolokwy@rsust.edu com
and Barakat Adebisi Ruji, Department of Jurisprudence and Intemational Law, Faculty of Law, University ol
liorin, Nigeria; Tel. no. 08069708591; E-mail: babmi2007@email.com or raji bu@unilorin.cdung

“Ayesha Imam cited in “Nigeria: Divorce Law und Practices smong Christians including Grounds, Procedures,
Length of Process, Property Dispositions, Child Custody and Consequences for the Woman and her Family™
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their propery * espevially alter the payment of the bride price or what many consiler to be the
purchase price ot the waman, !

This demeaning position is oflentimes carried forward into the murringe where o
husband would insist that his wife leaves her job and enrcer to become a full time housewife
and mother to the children only 10 conveniently forget this sacrifice at the point of divorce.
The woman's evonomic rle in the family which becomes reversed by the husband’s dictutes
and supported by custom is not usually considened, it is in fact completely ignored by the law
in dividing marital property between the divoreing couple. Oftentimes the courts would only
consider financial contributions towards the purchase of the property which would of course
have been purchased by the working husband and in his name. The fact that it was the
husband who stopped the wife from working and stifled her career development is not usually
averted 10 by the courts. 1t is indeed o complex situation as advanced by Hemeje who stated
that “the allocation and re-allocation of property on divoree is o lorpe and complex area off
family law,* Addressing questions of baluncing non financial contributions of' n spouse to the
casily quantifiable financial contributions of another are germane and may urise in ensuring
an equitable settlement of property between divoreed persons. Do our lnws not diseriminate
against women in the sharing of marital property despite the fact that many women help their
husbands achieve emotional stability which help them performing well in their various
offices. but when they separate or divoree, the man keeps everything while both the woman

and her child (ren) leave with nothing,.

2. Divoree Under Nigerian Law
Divorce is generally described as a towl breakdown of murringe and the suspension of
conjugal rights of persons joined in marriage by the law. 1t is defined as “the legal death of
the marringe,"” It is the legal dissolution of o valid marriuge by a court or a competent body

so authorized by law.* A divoree is thus a court order establishing the state of non-existence

‘M. O. lzzi, “The Plight of the Girl-Child under Esan Customary Law' [2000) (3) Jowrnal of Commorciol,
l'rmm' and Property Law, 93,

"M, Ndulo, *C omparative Perspectives’ |’0H| (29) (1) Imernational Journal of Luw, Policy amd the an(h-._ 1
1211308, C Hemeje, *Contemporury Issues in Nigerian Family Law' (Nolis Publications: Nigeria, 2008); L[} F

“H. Jonathan, ‘Law Express Family Law' (5" edition, Pearson, 2015), 47: . O. Ayogu, *Personal Factior a
Correltes of Adjustement Pattems af’ Divorcees in Enugu State’ [2009), (Doctoral Disseration, Univerity of

Nigeria, Nsukka), o
"M, E. Kiye, *The Repugnancy und lncompatibility Tests and Customary Law in An|,|opllone Cmmm |"0l§] L5
LIS (2), African Stuedies Quarterly, 85. 1D '..“.':' )
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of a marmage that i1x the dissolwtion of the marnage by judicial decree or order The effect of
asdecree o divoree is to breal the marriage contract between the spouses.

Usnder the Nigerian law, the authority 10 end a marriage through a divorce resides with the
High coun of s State. By the provisions of Matnmonial Causes Act” (hereafter referred 10 os
the MCA 1970) the dissolution of marriage entered into under the Act shall be through “a
petition under this Act by a party 10 a marmiage for a decree of dissolution of the marriage
preseated 1o the court by either pany 10 the marriage upon the ground that the marriage has
broken down imetrievably.” To deternune when a mamiage has broken down imetricvably,
section 132V (2) - (hY: provides cight instances of such. Where a petitioner satisfies the count
of that one or more of the enumerted facts in section 15(2) exist between the couple. it
suffices the court to hold that the marriage has broken down irretrievably. One of the
celedrated cases in this negand is the case of Hardy v Hardy where the respondent had wilfully
and persistently retused to consummate the marriage. Court will not only pronounce the
breakdown of the marriage but the refusal must be with the conscious and free act of the
spouse. The above ground for divoree in Nigeria are facts listed'® which must be proved to
establish the ground of irretrievable breakdown of the marmriage. These facts are the wilful
and persistent refusal o consummate the marriage: the respondent’s adultery which the
petitioner finds intolerable: spouse’s unreasonable behaviour: desertion for at least one vear:
non compliance with the decree of restitution of conjugal rights and presumption of death,
The leave of count can only be granted when the petitioner discloses exceptional hardship
which he or she will suffer i the petition is disallowed or an exceptional depravity
manifested by the respondent which puts the petitioner to a great disadvantage by section 30
(3). These must be proven 10 the satistaction of the court and it is for the court to decide on
what would constitute such exceptional hardship or depravity,

3. Statutory Provisions on Settlement of Property Upon Divorce in Nigeria
The MCA 1970"" provides for the power of the count in proceedings with respect 10
settlement of property upon 4 divorce in Nigeria. According to the provisions in subsection 1,
“the court may in proceedings under this Deeree by Ordering the parties to the marriage, or
cither of them to make for the benefit of all or any of the parties 1o and the children of the
marriage. such a setlement of property 10 which the parties are, or either of them is entitled
(whether in possession or reversion) as the court considers just and equitable in the
circumstances of the case: while subsection 2 provides that the court may in proceedings
under this Act, make such order as the court may consider just and equitable with respect to
the application tor the benefit of all or any of the panties to, and the children of the marmiage

of the whole or part of the property dealt with by ante-nuptial or post-nuptial settlements on

S.15 Matrimonial Causes Act 1970, Cap M7-1 Laws of the Federation o}' Nigeria, 2004; Bright € Onika,
‘Dissolution of Marriage and Custody of Children under Customary law in Nigeria® {2017]: 1.
S, 13(2) a-h).ikid.

"'8.72, ibid, Owolabi, Adedeji, *Maintenance Under The Nigerian Statutory Family Law: A Criticial Appraial’
[2003) (45) (39) Journal of the dndian Law Instltute, 329438,
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the parties 10 the marriage or cither of them.” The Act’ strengthened funther that propeny
cannot be settled in favour of a child who has attained 21 years except in special
circumstances. For instance, before any property can be settled. ownership must be jointly
owned both spouses or any of one them and there is no restrictions as to whether the property

is matrimonial (marital or non-matrimonial (personal).

4. Examining The Justice in Scttlement Provisions Under The MCA 1970
The Matrimonial Causes Act 1970" gives the courts in Nigeria very wide discretionary
powers to make an order as 1o the settlement of property between divorced parties. What the
law demands is that the order should be just and equitable without stating the parameters of
determining what is just and equitable to exclude the importation of variables which may be
subjective and therefore unjust, However, by subsection 2, the nuptial agreements entered
into by the parties before or after the marriage may be disregarded and even excluded by the
courts where in the opinion of the courts it is just and equitable to do so. The celebrated case
in this respect is that of Oghoyone v Oghoyone where the Court of Appeal held that the trial
court was right 10 hold that the respondent had a joint interest in a property belonging to the
parties, because it was not referred to in their pre-nuptial agreement.”* This power given to
the courts 10 exclude the application of ante-nuptial or post-nuptial settlements even where
the evidence adduced by the parties was entered into willingly and devoid of duress or
coercion. This position is unjust to the parties whose freedom to contract is muzzled by the
courts: and as Ifemeje advocates, “where parties expressly prepare an ante- nuptial agreement
before marriage. the courts should readily enforee (i

Despite the above however, the injustice inherent in the Nigerian law'® is displayed by

the wide discretion given to the courts when faced with issucs of settlement of property

1§92(3) ibid: Simisola C. Obatusin, ‘Customary Law Principles as a Tool for Human Rights Advocucy:
Innovating Nigerian Customary Practices Using Lessons from Ugandan and South African Couns’ [2017)
(56) Colum, J. Transnatl L., 636; Federico Lenzerini, “The African System for the Protection 9!’ Hgman and
Peaples’ Rights: Pan-Afticanism, Solidarity and Rights' in Law, Politics and Righes' [2014], Brill NijhotLl 11~
57.

s id: i W, "A critique of cenain uspects of the grounds, procedure and

S. 72(1)(2) ibid; 1zunwa, Maurice Okechukwu, "A critique o

reliefs unacl)*llng to customary divorce law in Southern Nigeria’ (2015} () (6) Journal of Law and Corflect

Resolution, 31-38.
“oehovane v Oghayone (2010) 3 NWLR (P, 1182) 564).

“Ifemeje, op.cit 196. ) ; : 3
Wgae S, 72(1X2) MCA 1970: op.ct Magashi. Salim Bashir, *The Human Right to Development in Nigeria
(PhD diss.. (St:(llc)nbosch: Slcllengosch University, 2016). James Adeola, Olaogun, Anthony Abayomi Addulvo.. A
und Catherine Ajoke Oluyemo, “Gender Imbalance in the Af:dcn:m in Nigeria (?Dlsl l“.’ (IOI: Cavopich
Scientific Jowrnal, ES/, l;'Nguzi. Oluchukwu. Odiaka, "The LF"}“P‘ of Gender Justice and Women nsl Ra.;l;l;ln
Nigeria: Addressing the Missing Link’ [2013) (1) Journal of Sustamuble Development Law and Pailcy (The),
190-203,
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between parties after divorce and who in some of the cases to be discussed hereafier
displaved a skewed sense of justice that was obviously driven by chauvinistic male
- tendencies. Ifemeie has severely eriticized the above section and has warned that it is:
ill- defined as there is no clear cut eritenia as 10 what the judge uses as his
reference point in determining who gets what, Everything from all
indications depends squarely on the wide discretion, This is unacceptable
as such diseretions may be adversely influenced by the judge's personal
mantal experience.
Generally. questions have arisen in different fora in Nigeria and elsewhere on how to treat a
woman’s non financial contributions 1o the marringe in cases of settlement of property afler
divorce by the courts; that is, whether it should be taken into considerations in matiers of
settlement of marital propertv? In Nigerin going by the decisions of the Nigerin courts in the
cases of Dairo v Dairo,'"Shodipo v Shodipo.*and Nwanya v Nwanya,'"” such non financial

contributions of women in the mamiage count for nothing in the settlement of marital
property between the divorced couple. This fact is most unjust to the woman especially where
und when her inability to hold a regular job is by the design of the husband. In fact, all the
cases cited above show a clear and more discriminatory attitude towards women in the
economics of divorce,

In Dairo’s case it was the husband who instituted action for the dissolution of the
marmiage. The respondent wife averred that upon an agreement with her husband carly in the
marriage she spent her income in maintaining the family and providing their nceds while the
husband deployed his carnings into building their matrimonial home. Upon the suit for
dissolution of the marriage, she prayed the court for a share in the home. It is instructive that
although her averment was not contradicted by her husband. the trial court completely
ignored her prayer for settlement of the house and to be given a share as her carlier agreement
and sacrifice 10 maintain the home were not recognized. This exercise of discretion in favour
of the man who solely provided funds for the building of the house without a consideration of
other relevant facts is with due respect a classic display of improper exercise of discretion by
the counrt.

In Nwanya v Nwanya, the trial court after granting the decree of divoree proceeded to

settle property between the couple especially their country home in Nnewi. The wife claimed

"Datro v Dairo{Unreponied: Suit No ID/9OID/BE of 1 5/7/88),
"Shodipo v Shodipo (1987)3 NWLR (Part 62) 239.

"Nwanya v Nwanya{1990) WRN 98: Patrick, Parkinson, "Quantifying the Homemaker Contribution in Family
Property Law," Fed. L Rev. 31 (2003): 1.
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that she made o contribution of N6, 000,00 to the construction of the country home even
though she could not tender any evidence in support of such claim, The trial court accepted
her claim but awarded the sum of NS, 000.00 to her as part of her visible and invisible
contributions 10 the construction of the house. This position of the trial court was however
frowned upon by the Court of Appeal which insisted that the woman should have tendered
evidence of her contributions to the house in form of receipts and witnesses before an award
of settlement should be made to her. This position of the Court of Appeal is regrettable
because a woman's contributions to the home, financial or otherwise is common knowledge
and taken by the society as natural and should not be trifled with by the court in the exercise
of the court’s discretionury powers,

The case of Shodipov Shodipo is even more discriminatory of the woman whose
financial contributions to a 43 year old marriage were hardly regarded by the trial judge when
he only awarded the sum of N200, 000.00 to the woman after placing the total value of the
property at N10m because he refused to consider her age, her non- financial contributions and
her reduced productivity due to age in determining her entitlements after settling their marital
property.lt appears that in exercising the court's discretion in the settlement of marital
property, it is only the woman that is usually required to give particulars of her contributions
to the matrimonial property for her claim to ownership to be recognized by the court unlike
the man. This is very discriminatory and not in tandem with our laws.?® In fact, the same
position was adopted by the Supreme Court in Onwuchekwa v Onwuchekwa™ which denied a
wife her claim of co-ownership of matrimonial property on the grounds that she could not
furnish evidence of contribution to the purchase of the property in form of receipts. The
decision of the Supreme Court in Adaku Amadi v Edward Nwosi*on the demand for proof of
joint ownership of property by the woman with due respect is discriminatory where Kutigi,
JSC(as he then was) in the lead judgment stated that the woman “when she came to testify in

court ought to have explained the quality and quantity of contributions which would have

8. 42(1)a & b Constitution of the Federal Republic of Nigeria 1999 (as amended)which provides the right of
citizens to freedom from discriminations; S 72(1) Matrimonial Causes Act 1970 which enjoins the courts in the
exercise of its power in proccedings with respect to settlement of property in matrimonial matters 1o adopt
schemes the court *considers just and equitable in the circumstances of the case: S, 16(h) Convention on the
Elimination of Discrimination Against Women (CEDAW) 1979 provides that State parties should ensure on the
basis of equality of men and women the same rights for both spouses in respect of ownership, acquisition,
management, administration, enjoyment and disposition of property...; Reva B, Siegel, *The Modermization of
Marital Status Low; Adjudicating Wives' Rights to Earnings' [1993) (82) Geo L/ 2127: Reva B, Siegel,
*Critical Legal Histories and Luw’s (In) Determinacy’ [2018] (70) Stan L. Rev., 1673: C. Cahill, *On Marriage
Equality and Transformation Through Preservation' Things We Like' [2016), Joswell: J. 153.

" Omwuchekwa v Omwuchekwa(1997)10 NWLR, (pt $26) S,

* Adaku Amadi v Edward Nwosu (1992) 6 SCNJ 59,



snabied the coum to devide whether ar not she owned the property with PW 1 (her husband)
who icidentally was oot asked 10 show such proof.

The law of setifement of mariml propeny as provided under the Nigerian law— which
gives the Nigerian judges a very wide discretion 1o settle marital propenty from the cases
atready discussed show that women have been unfairly tremed in the exercise of our judges’

discretion despite the demand of the law that they should be just and cquitable in the exercise
of their discretion.

5. Lessons from Other Jurisdictions on Settlement of Property Upon Divorce

The United States of America:
Settlement of property properly called propeny division in the United States of America
becomes a necessary procedure in the court when the spouses in a divorce cannot come [0 an
agreement as to how propeny acquired in the course of the marriage be divided. According to
Stim.™ the counts in the United States will generally divide property that is jointly owned by
using two schemes. namely the Community Property scheme or the Equitable Distribution
scheme.™ In the United States the formula for division varies from State to State although
most of the States in the western part of the country treat marital property as community
property while other States adopt equituble distribution rules peculiar to each State in the
treatment of marital propernty. Ten (10) States in the United States which treat marital
property as community property und so equally owned by both spouses while keeping his or
her own separate personal propenty are Arizona. California, Idaho. Nevada. Louisians.
Wisconsin, New Mexico, Texas, Washington and Alaska; although Alaskadescribed us an
opt-in Community Property State gives the parties the option 1o make their propeny a
Community property.

The remaining 40 States practice the equitable distribution of property between
spouses. Marital or Community property is gencrally used o describe “property and camings

“See § 72 MCA 1970, Justin, Efe, Chinedu, ‘Rethinking, the Property Rights of Spouses on Civil Murmag
Breakdown in Nigeria: Inspiration from Other Countries' (P diss,. University of Pretoria, 2017).

"Daniel 1. Tannenbaum, “The effect of child suppont on selection into marringe and fentiliny' |2020) (38
(2) Journal of Lubur Ecunomics, 611652, Abraham, Chigavazira, Fisher, Hayley, Tin Robinson. and Ann
Zhu, *The Consequences of Extending liquitable Property Division Divorce Laws to Cohabuants’ 12014
(O3:19) Melbourne Institune Working Paper, 1:30;; Snover, Mark A, and Janies D. Morianty, "Equal |5 N¢
Neeessurily Equitable When Distributing Mantal Property.” Mich 1189 (2010): 32, Sheldon, John C. “Definin
Marital Propeny,” Aaime 14 25 (2010). 48,

Lepal Resources Hy.org culled from Liyp:/www. iy ore propery-divisiog) accessed on July 4, 2017, Tumby

Christopher J "Fumily taw property sctthements: Principled low reform fur separuted families.” PhD dim
Queensland University of Technology. 2017).
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acquired Junng the marmage with the exception of individual gifts and inheritances that are
kept scpumlc.":"Accordmg 0 Lunders® property nequired during the mamuge is considered
marital property regardless of which spouse owns the property or how the property is titled
that is, whether titled only in the husband or wife's nume. In the States that practice
Community property. marital property at divorce is divided equully that is. 50/50 between the
spouses while the States that adopt the equitable distribution mode. the couns by law ure
allowed to use their discretion while applying various approved and acceptable contribution
to the marriage by cach spouse including contributions to the care und education of any of the
children und services as a homemaker: the economic circumstances of the parties: duration of
the marriage: any interruption of personal carcers or educational opportunities of either party:
the contribution of one spouse to the personal carcers or educational opportunities of cither
party eteetera,

Some States which are Community Property States like Texas in a deeree of divorce
allow the courts to determine the rights of both spouses in the disposition of property such as
pensions. stocks, savings. insurance policies, etc. The State of Idaho combines the
community property and equitable distribution status. The court would apply substantially
cqual division in value considering the debts between the partics, but where this iy not
possible, the courts are required 1o assign the community property in the proportions the court
deems just and based on certain factors. In Wisconsin, the State in dividing marital property
after divorce makes a distinction between sepurate or individual property and marital
property, that is (all property acquired by both spouses during the marriage using marital
funds). The State favours an equal division of marital property and will only deviate from this
mode of division ofter considering the length of the marriage: the property contribution off
cach spouse to the marringe; spouses’ age, physical and emotional health: each spouse’s
contributions to the marriage (financial and otherwise) and the spouses eaming capacity. The
court may also award all the equity in the marital home to a spouse that has a low future

carning capacity because he or she gave up education or career 1o support the other spouse’s

*thid: Caroline Bermeo, Newcombe, *The Origin and Civil Luw Founduwion of the Community Property
System, Why Culifornia Adopted it, and Why Community Property Principles Benefit Women® [2001] (11) &/
Md L) Race, Religion, Gender & Class 1 Carmen Diana, Deere, Jacqueline Contreras, and Jennifer Twyman,
*Property Rights and Women's Accumulation of Assets Over the Life Cycle: Patrimonial Violence in Ecuadur®
(2010] (5) ALASRU, Nueva épocaAndlisislatinoumericana Del Medio Rural, 135-176;

“"Muorgaret, Ryznar, *An Empirical Study of Property Divisions at Divoree® [2016] (37) Pace L Rev., 549,
Hamel, John, Hamel, *In the Best Interests of Children: What Family Low Attomeys Should know abow
Domestic Violence' [2015] (28) /. sAm. Acad. Matrimonial Law., 427,

Decre, Conmen Diana, Jacqueline Contreras, und Jenniler Twyman, “Property Riglhts und Women's
Accumulation of Assets Over the Life Cyele: Patrimonial Violence in Ecusdor.” ALASRL. Nueva época
Andlisislatinnamericana del medio rural 5 (2010): 135-176.
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st af carcer advancement. In this State, pre-nuptial agreements are also considered in the
Evsaos of mantal propeTy.

England:
Favem i early 19705 the Divoree Reform Act 1969 of England which introduced the ro-fault

yorse prnSipic EaVE Tise 10 the nead for the courts to properdy distribute assets betwsen the
ovasss following 2 divorce 10 enswre that wives were not divorced at Will and without
sGom of pecessaries. This fear was adequately capiuned by Glendon™ who describing the
¢ the no-fault principle of divorce statad that it has “sounded the death knell tor the

o
S
oid mesinal prOPETTY SYSIem of separation of assets so far as divorce was concerned.”

Pior 20 the English Matrimonial Causes Act (MCA) 1973 the law on settlement of
Fopeny WS mraered a1 placing the parties in the financial position they would have been if
e marieze had 5ot broken down and each had discharged his or her financial obligations
=nd reponsinilitiss towards sach other,~This position however has been greatly altered by
&e work of e Law Commission in 1980 which recommended that more emphasis in
Zrican of marial propery among spouses should be made on giving priority to the needs of
i citdmen. and the wife's caming capacity.”™ In Miller v McFarlane* the court held that in
—ying ardess on divorce. —the ultimate objective is to give each panty an equal start on the
sad 10 independent living:™ as there was no specific formula under English law setting out
how sssezs of 3 couple are 10 be shared afier divorce although all assets are required to be
d=ifiad inzindine the home prepanatony 10 the division between the couple. Also, the courts
wer by law regquired 1o stive for equality while considering other factors to ensure that the
aseds of the couple and children are met. The matrimonial home is regarded as a substantial
205t 10 be divided berween the couple although a spouse can buy the other pariner out. The

trw provides 2 list of fzctors and rules to guide the cournts in dividing assets on divorce and

By inclnde thar:

M4 A Cimdom The Tromsformasion of Family Law, Ste. Law and Family in the United States and Western
Sz [1645) (Chicapo, IL: Usiversisy of Chicago Press). 199,

7818 i1) Merimanial mopmm Act 1970, MacLean, Mavis, and John Eckelaar, *Legal
i?rm i@ Family Mareers and the Reform of Lezal Aid: AResearch Note on Current Practice” (2012]
2R Fam 10,523,

o M, Qs V Chrean 1No 4)-Making
v'":.' Mcfirise® [2008] (20) Child & Fom L
miea) gd Famice frocecdings At 1954 L :

JY N Hofpes S Fege, CJ. Mever, zod E.G.Wemer, 2013, Equuable Distribution favolving Large Marital
SRl 2013 2600 A Acod Vmsrmorzat Law , 3310 Manha Garrison. “Whar's Fair i Divorce Property
Dmiutns Coow-Natiom] Prrpestves from Sene Evidence’ [2011) (72) La L Rev. 573 Miller v
“F 2 tone (2006) UKHL 22.

Sease of Need. Compensation and Equal Sharing Alter
378; The Recommendations were made law in the
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i. The court should aim at dividing the assets fairly and not necessarily equally so
long as there is no discrimination between partics whether as breadwinners or us
home makers as both positions are accorded equal importance

i,  The court will give consideration to the needs of the children.
{ii.  The courts can rely on “approximate equality” principle to divide marital property.
So the court relying on the principle has ruled that a wife who was a homemaker
and did not contribute to the husband's business be awarded a lump sum because
in the reasoning of the court she could have benefitted financially from the
business if the marriage had continued.”
The English courts have since moved from this position and gone further with the decision in
Lambert ¥ Lambert>where it held that marital property should be divided equally between
parties, that is between the income carner and the homemaker, Marriage in England today is
yreated as a partnership and the law provides the equal sharing principle which means that
when the marriage partnership ends, each spousc is “entitled to an equal share of the asscts of
the partnership unless there is good reason to the contrary.™™ According to Gilmore &
Glennon, “the courts in their gender equality principle have thus initiated a shift from a
welfare based rationale for financial provision on divorce to an entitlement based model.”

The courts equally have a duty to carefully consider the nature of the property of the
couple whether it is a matrimonial or non-matrimonial property. In Rossi v Rossi, Monstyn
QC held that in all cases it is now a “primary function of the court to identify the matrimonial
and non-matrimonial property.™ The family home is regarded as “a marital property
regardless of origin that is, whether or not owned by one spouse prior 1o the marriagc."’" The
court can however depart from the equality principle in division of marital property if there is
incontrovertible evidence that “one party has substantial asscts which were carned prior 1o the

marriage™ or that the property held by the couple at the time of divorce has been largely

b}
"TripasyTripas (1973) Fam, 134.
ubmbm v Lamber(2002) EWCA Civ. 1685. )

S, Gilmore & L. Glennon; Hayes& Williams® Family Low (4" Edition, Oxford University Press, 2014). 154
170; O'Shea, Roisin, O'Shea, Judicial separation and divorce in the circuit count’ (PhD diss., Waterford
Institute of Technology, 2014); Jens M. Scherpe, “A Comparative Overview of the Treatment of Non-
Matrimonial Assets, Indexation and Value Increases’ (2013] (25) Child & Fam. LQ. 61,

JRossi v Rossi (2006) EWCA 1482(FAM).

Miller v McFarlane (2006) UKHL 24; Simon, Gardner, “Problems in family property’ {2013] (72) (3) The
(“”"f"Jxr Law Journal, 301-312; Alison, Diduck, ‘Ancillary Relicf: Complicating the Search for
Prnciple’ [2011] (38) (2) Jourmal of Law and Society 38, 272-300: E. Hitchings, “The Impact of Recent

s Reliel Jurisprudence in the “Everyday” Ancillary Relief Case’[2010] (22) Chuld and Fumily Lins
erly, 93,
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| genemted by one person’s inheritunce."” In & v B (Ancillary Relief) where the husband built
| he business based on the wile's inheritance, the court in settling property between the
. spouscs departed from cquality sharing and upplied the principle of meeting the partics needs.
Alsoin P v P (Inherited Property)where farming had been in the husband's family for
generations and had been brought into the marriage with the expectation that it would remain
in specie for future generations.™ The court per Mumby J, held that ordering sule of the farm
1 spply the principle of equality will be devastating to the husband but that “foirness
required an order which would merely address the need of the wife without recourse to the
farm 488 MS-JO
Conceming the matrimonial home, the Family Act 1996 of England provides that the
court has powers to do the following:
i Transter the property into the sole name of one of the spouses:
ii. Order immediate sale of the property and a distribution of proceeds between the
punics:‘o
iii.  Where the parties are joint owners, the court can order that the co-ownership
continues but the right of occupation granted to one party. The sale of such o
property may also be deferred by a Mersher Order which settles property on the
parties on trust for sale in equal shares with the sale postponed until the youngest

child has reached the age of 17 years.

Canada:
There is no uniform law on division of marital property under the Canadian Constitution

which provides that each province is responsible for laws regarding the division of marital

property.'Generally however, marriage in Canada is considered un equal partnership and so

T

when it ends the marriage property as is common with partnerships is equally divide whether
the spouse is responsible for doing the house chores and running the home while the other is

S

eaming family income because the law sees their contributions as equally important except

such a division will be unfair to a spouse. Each party is however allowed to keep any

|

o

uB V (Ancillary Relief) 2008 EWCA Civ 284; K v L (2010) EWHC 1234(FAM),

ol ¥ P(2004) EWHC 1364 (FAM).

‘g'ilnrdson v Richardson No 2 (1994) 2 FLR 1051,

o> A, Fumily Act 1996,

GENln. Ann Laquer, Estin, *Marriage and Divorce Conflicts in luternational Perspective’ [2016] (27) Duke J
P & Inrl L., 485; Susanne Lilian, Goss! and Jinshe Verhellen, ‘Marmages and Other Uniony in Privice

lu_l‘::ml L{W—&pamc but Equal?’ [2017) (31) (2) buwernarional Jowrnal of Law, Policy and the Family,

- A J. Kania, "Temporury Court Orders” in hitp:t'divorce-Canadn ey Properts - divoree-laws
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|
|

| propeny e or she brought into the marriage although increases in the value since the

["mmngc is w0 be shured amony the panties. Also iff the couple acquired a1 matrimonial home

5, during the submistence of the marriage, both spouses ot divoree have an equal right 1o remain

and live in the home. In fact, the matrimonial home should be shared cqually by the couple

even iF it wan owned by one perzon before the marriage,
k

In the province of Ontario, the law in addition to the above ullows a person ot divoree
w keep some propertics tpged excluded such o gifts received during marriage from other
persons other than from the spouse: property received from an inaurance company because
sumeone died; compensation duc 1o an nccident or personal injury etcetera. In the province

of Alberta, some of the things to be considered in dividing property among couples at divoree

and where the partics cannot agree on how pruperty will be split under jts Matrimonial

Property Actinclude spousal contributions to the marriage; contributions to the family;
busineas endeavours; finuncial resources of the purties; length of marringe: prior agreements

made. The court will nlao consider whether o spouse transferred or sold propenty and if there
are previous court decisions on the issue,

6, Cuncluslons & Recommendations

The provisions of our law, 10 wil, the Mateimonial Ciuses Act (MCA) 1970 conceming the
settlement of praperty on parties aller a divorce is obviously lagging behind legal provisions
on smilie sssues in other pants of the world, These provisions have over time generated
further questions s 1o the justice, equity or otherwise of the courts” exercise of its discretion
in matters of settling property between parties upon a divoree. From the Nigerian cases of
Nwunya and Shodipo, it is elear that the non-financial contributions of the woman 1o the
marriage under our law are most of the time not accounted for nar recognized by the courts in
the exerise of their discretion to equitably settle propertics between spouses since
customarnly the woman is regarded as the property of the man,

Ihe Nigerian law is also not spevific on the type of property o be subjected to settlement or
ttherwise as i apphicable in other jurisdictions nor does it set out specilic critena for division

of inuntal praperty 1o avond arbitrariness.”’ In other countries like Englund and America. the

S ———— e S

“hee A1 Matrmagnial Property Act of the Province of Alberta 1995-1996 which provides specific facton 1o be
Sderad un Givienm of mateimonial property such av unreasonable impovernshment of cither spouses: length
o v tpousey wiahited, the tnarmage or scparatiun contract between the spuuses; date and manmer of
Squsiton of he gseeny i

£ hatn Chmedy Retnnking the Mtoperty Kights of Spousen on Clvil Marrage Breakdawn ln Nigans
Impmraticon o other Countrics” [I'D dias, Umiversity of Pretoriz, 2017,
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T

pa'iﬁt’ on what amounts 1o matnmonial and non-matrimonial property; and whivh
< J

\ dould sell
ensure that parties are not rendered homeless as o result of a divaree. Also, under

faw ¥ ' . : A
led or not; the status of the matrimonial home is given a special

propeT
mxmf‘“ tw
our laws P
world 10 helpin
heen willingly ente

auptial agrecents are not acconded the importance given o them in the wesiem
¢ to amicably resolve the economics of divorees especially where they huve

red into.

Rmmmcndalion.\
11 has been observed that women have not been receiving just and equitable treatment in the

eNCreisSe of jud
givorce. What is important is that there is a need for radical change in the extant law guiding

ges” discretion on the settlement of property owned jointly by spouses upon

the apportion of property between couples upon divoree by Courts in Nigeria to give room
for universality or better conventional way of distributing family property upon divoree.

Hence the following recommendations are made:

I The section of the Act which empowers judges to exercise diseretion in the
settlement of property upon divorce should be more explicit on the criterin and
guidelines to cover the age of spouse: earning capacity. contribution to the marriage,

among other things.

3. A substantive provision on prenuptial agreements with relevant elements (or o
valid agreement and the effect of such agreements should be inserted in the MCA
1970 to protect parties in the event of a divoree,

3. There is a need for the ereation of special family courts with departments or units
for post-divorce settiements to cater for the maintenance of parties, custody, and
settlement of the marital property.

4. There is o need for inclusion of the right to family or matrimonial homes upon
divoree in S.72 MCA 1970 to ensure that nobody is lelt stranded or abundoned afler
the divoree especially women and children.

5. Itisalso recommended that the English, Canadian, and the United States model

of equal division of marital property between spouses regurdless of who is u financial

or care contributor to the home should be adopted to ¢nsure faimess and equity in the

Matrimonial Causes Act 1970.
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