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An Overyjey, 0f The Typologies Of Crime Under Islamic Law
AN OVERVIEW OF THE TYPOLOGIgg OF CRIME UNDER ISLAMIC LAW

by

Dr Olagunju-lbmhim, Ridwan

awale*
Abstract
The subject of crime in Islamic law is q seemingly wig
dimensions and sub-dimensions withiy e sane tlwmce ;;cn
in presenting the interwoven discussion of some lYCtaiI(:d he
has the tendency of leading readers to the path of confi s
stems from this is nothing but wrong =i

undcrstanding or |
- ] a

subject. Laws of Allal, the Almighty, are there to safeguard | i

me:a path of peace and honour in their society. A sityqt; e o
them pal of peace and Iy s, 101 where reqders of some

aw are not well |

) ear . .

as a result of clumsy arrangement is not q 8ood one, The g o e 8rouping of crimes
an overview of

S— 5 imin thi .
0 of the various typologies of crime under I this paper is to attempt
clear-cut dimen

lamic law p; i
. . U wit i
sions for ascertainment of what belongs to where W fucidity and

of law with q number of
ﬂpp‘ronch of some writers
les in the subject at times
vand bewilderyent. What
ck of interest in the entire

Introduction

prohibitions imposed by Allah, the infringement of which e'ntcarillznel:x:}rlucally implif:s legal
Him as well. Crime is in variety and carries different scales of gral\)/ity W}I\I'1 o Prescr?bed )
weight of punishment at any particular ; : ich determines the
varying degrees of crime in the law of Allah in a seemingly simple language easy f
Alongside this major pre-occupation in the write up, attention is paid to the cgnce tyc;t:sgraspd
origin of crime in Islamic law. The nexus between the main focus of the paper ar}:dl theseef)ta}?er
issues informs this attention.

Concept of Crime (Jarimah) in the Islamic Law Perspective
The notion of crime in Islamic law refers to le

infringement of which entails punishment prescribed by Him as well.l The Arabic word for
crime ‘Jarimah’ has been said?to have two connotations; severance and profit. It seems that in
the olden days, this word was used to convey ‘profit’ from a detested deed. Due to language
dynamism, the word later grew to connote something wrong and sinful. It is on this note that
the following Qur’anic usages are apt and apposite.

And O my people, let not any Shiqaq (discord) cause you to sin, lest you suffer a fate

similar to that of the people of Nuh or of Hud or of Salil, and the people of Lut are not
far off from you.’

The second Qur’anic verse in the same context goes thus: - .
O you who believe! Stand out firmly for Allah as just wttnefses; and l‘et not thc; emir:tty
and hatred of others make you (sin) by avoiding jufttce. Be just; ‘l;h;zt is nearer to piety,
and fear Allah. Verily, Allal is well acquainted with what you do

gal prohibitions imposed by Allah, the

. . : igeria. E-mail Address:
t of Islamic Law, Faculty of Law, University of "0(';'3“2;2:;’;:'?: Nig :
* Lecturer 1, Department o ) ber : +2348
ridwanolagunju@gmail,com,ibrahim.or@un“Ofi“-ed“"lg(;:a';‘:;:r:::“I;Ub“SherSl Delhi, 2000), p- 73 : of Objective Studies, (
imi atl : titute
s mapoan A Crmine Low of ,IS o uc?tii?\)’fsl}irlrl) ll:/tsrrlz- A Comparative perspective (1* ed., Insti
2Tahir M., Criminal Law in Islam an .
Qazi, Publishers, New Delhi, 1996), p.52.
3Quran, Chap. 11, Verse 89.

4 Quran, Chap. 5, Verse 8. 453
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[t will be discerned from the two verses above that Crime j o

. . W . . TR, -Iﬂl'i)
grammatical formats, denotes a wrongdoing or sin. [his rajgeg a pl |-””/’, as .
b § ‘ ~ . . YO ¢ ] 1
origin of the word “Jarimaly’ epitomizes any delestab]e deed. T, ”“.‘ tud thay i i,
) : : ' S Oxto o, T
God’s orders and commandmenits jg considered as 4 Crime which Xteny I o

‘ : "
T

(](‘l('ﬁ ) ‘”l)(;(l

Allah. Stab), in g,

~ - 5
I'he criminal law of Islam refers to the body of law that re

to inflict punishment, i.c. suffcring, On erring persong in order

certain rules.® Such rules typically protect public interest an( v

crucial, even if the immediate interest that is protected is

Attaching divinity in Islam to prohibition against criming] acts jg
towards compliance and this informs crime rate reduction in [g]m: : Onf_v' driviy,
above, according to Bakri,7 is one dlstmguishing feature of Is]
Bambale’s idea’ of the Islamic Jaw perception o
phraseology herein above highlighted. All this e
action of non-believers? or of those with weak faith., People’s Weakness ip, this
makes them vulnerable to crimina] temptation.10 b

On the other hand, religiousity is seen as the source

i i _ the of conformity and, g5,
protection against criminal behavioyr. 11 Islam prohibits a]] minor and major off ences sult,

unlawful deeds, aggression and sins. [t warns societies that to ignore these ProhibEt;n“Ch"“
0

’ »,lll
Sulateg the Pow, !
to nforee on S [h“"

| i, o,
| alues Which Socj ‘plmn
a private One, & :

allow their spread among the people will make them suffer decline,12 1S ang
With the above, it seems clear that a religiously oriented Person woy]q abstaip, ¢
criminal activity and would consider it below his/her dignity or honoyr to com 10

) L . any crim;
act. When this feat is achieved, then, Islam is sajq to have accomplisheq jt Missjq ) Ciming

among sincere Muslims. : |

The peaceful society as above described was never to exist before the advent of [g],,
with its divine legal system. How would such a decent society have been in existence hithey,
when the most remarkable feature of the political life of Arabia (and by extension, the epy,
world) before Islam was the total absence of political organization in any form,

With the exception of Yemen in the South-West3, no part of the Arabian Peningy], had
any government at any time. The only law of the land then was lawlessness In the event that a

* Peters R., Crime and Punishment in Islam (1*ted., Cam bridge University Press, New York, USA, 2005), p. 1.

8 lbrahim s., Al-tadayyun; “llaj al-Jarimah (Jamiat al Imam Mohammad Ibn Sa’ud Al Islamiyyah, 1993), p. 46. o

7 Bakri M., ‘The Significant Influences of (slamic Law on Decreasing Crime Rates in Saudi Arabian Society: An Attitudinal
Comparative Study’ (Ph.D. dissertation., United States International University, 1979), p. 109.

®Bambale Y.Y., Crimes and Punishments Under Islamic Law (2" ed., Malthouse Press Limited, Lagos, Nigeria, 2003),1 P9

* Nabil A, ‘Al Tafsir al Islamy Li al Inhiraf Wa al-Suluk al-ljrami’ Majallat Jami ‘ah al Imam Muhammad lbn Sa'ud o-
Islamiyyah No. 3, 1990, pp. 405-468,

Al-gadiri A, Sabab ol Jarimah (Ist ed., Dar a Mujamma“‘Li al Nashr Wa al Tawzi, 1985), p.70 ' N

! Abkhalifah AHM., Religiousity in Islam as a Protective Mechanism Against Criminal Temptation’ available at i

. . ' . ! ,
ep.stemohgy,net/psychology/493-religiousity-in-lslam-as-a-protetive-mechanism-agaisnt-cnmmal-temptatnon.htm
accessed on 4th December, 2013), p.6

" Al-Katan ‘Effect igi ; . : jon in Saudi Arabi;
" of Religion Against crir : c Legislation on Crime Prevention in
Proceeding, oft 8ainst Crime” in (The Effect of Islamic Legislati

he Symposium helq i Riyadh on 9-13t Oct., 1976, Rome: UNSDRI, 1980), p. 62.

um h .
13 Ash ‘ : ' - "
Says;r_:l'.A" Arabia Before sfam’ (available at URL: http://www.al-lslam.org/restatement-hlstory-lslam-and Mus
l-ashgar-razwy/arabia-lslam accessed on 9th July, 2013,

454
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\E
administer ‘justice” to the offender.

This system led very frequently to acts of horrendous
cruelty.

Crime ih\rO]\’L.‘S ‘lhe notions of injustjce ‘iawr, wrongdoing ‘zulir, tyranny ‘lughyan’ and

deviation ‘inhiraf". This is 0 because there jg pg aspect of criminality in Islam that cannot key

into an_\'f fof the xlclf,;tflr\ocnrgsg:mt m;nlmned above, From theft to wine drinking and the rest of
offences, : sas to Ta'ziy S8 et v g o e

hudud 211 offences, Crminality portrays injustice. The penal laws

of Islam thus aim at cleansing the SOCiety from this jpyiiyers i
. . \is in r fairness
balance, temperance, moderation ang straightforyy justice so as to pave way for f '

) o - ) ardr ers, are the
bcncf1t§ and comfor m.\g conditions whicl shall holq s;va 1$sls ' Tl\c?se, among 1Otht Sr/1d( e
‘adl is msta]lgd. A writer, while giving the literal mean; e 3 WipeGioulzandy .
The literal meaning of ‘adl’ ix Classical Aoy, aning of the word ‘adl’, says:
X c

social wvalues denoting fairness balance, ¢ 15 thus a combination of moral and
. . N A ’ ) B
Logically, divine justice woniq be a L diperance qug straightforwardness:

of all these valyes and virtues... 14
Locating the true perce

said law is in place to serve the

Ption of Islamic 14 On crime is to h
mentioned vices such as tyra

utmost interes of ave the conviction that the

nny, injustice, qeur an. This interest jg served when all the earlier
out of any given society, then it is beyond éoxft\e’zll?tt-l on te}:C are wiped out. Once these are wiped
ST . . 1on that such a society is £ i
criminality. This is the ultimate goal of Sharial, op all issues, and Y e from crine an.d
subsumed under the phrase ‘Magasid qs- » and especially on crime. It is

Sharialt i, the objectives of Islamic Jaw.15
Causes of Crime

‘ ; _ ' gs him to trample upon other people’s
rights either by encroaching upon their belongings without justification, or otherwise dealing
with them (other people) in a way that is injurious to their body, person or dignity, among
others. This is crime in a nutshell. Pointing to man’s egoism

for his involvement in criminality,

or selfishness as one of the reasons
an Arabic writer submits asfollows:

Every society is required to conform to some guidelines and principles which are put

together to regulate man’s relationship interse and to guarantee their rights in order

to avoid crisis. But egocentricity and self-seeking are inherent in man. His soul is
characterized by certain instincts and negative inner urge which are in need of
reconditioning and refinement. If this is done, man’s possible transgression on another

would have been checkmated.’”

The point above explained, can conveniently be subsumed into what Siddiqui calls$
Inner urge and incentive of crime among the causes of crime in Islam. This apart, covetousness

Delhi, 1999), p.8
' Hanif H., Islamic Concept of Crime and Justice zst ;dl., Vol.f lfjt?;;t;p( f:tseznsAI::r: gt i ang S T—
. [o) o
15 Nyazee I.A K., Theories of Islamic Law. The Methodology
India, 1996), pp. 235-241. o ] |
16 Mclaughlin E., Muncie, J. and Hughes G., Criminological Perspectives p
17 Al-Qatan M., p. 11

i & Dis
18 Siddiqui M.1,, The Penal Law of Islam (Adam Publishers 455

tributors, New Delhi, India, 2010)pp. 5-6
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1 .
r reason which spurs indulgence in crime

anothe

ced is equally oo 0 s g ot ‘
or greed 18 ¢ ‘iis:mliuﬁvd with whatever situation he finds himself j;, No m,
ars dissal

naturc appe « alwavs identified by an impulse deep . € Quans.
of riches at his disposal, he is always ider & I P down his Mind Mty
. ) e r
- 3 e y. »10 ' )
o asett. 1 G
y scramble for mncrex . e s P A ,
LoisCIt . nertios of others to actualize his inordinate aspirations, A WOrse c. ' Min.
not stealing properties ol ¢ A o Wbl . o8 SCCnari, ds
N < 4 - 4 ¢ S
he happens to injure, wound, maim or even kill the rightful owner in ordor to pave v, > Whep
1 happen ' '

disturbance, for the carrying out of his criminal act.

Origin of Crime under Shariah ' o
A point of concurrence among Muslim scholars and historians on the OTigin of o
1 . Cnm ) 4
e ) - Adam, May Allah be pleased with 1 Cin
the Islamic perspective figures out Prophet Adam, May plee ith him, 25 the fie

. SR - /ing this historical account as narr i
man to get involved in criminality. Following tl al e arrated in th, lorioy,

: e . at the earliest human crime .
Qur'an,® one understands with ease th Wwas Committeq

conspiratorially by Adam, the first man, and his wife, Hawwa.u, 'the first woman,

The particular atrocity referred to above took place within the confu?es of the Paradis,
garden where they both lived as the first couple ever known. The duo committed the offenc ;.
defiance to Allah’s earlier express instructions to them not to eat from a Partlcular fruit within
their abode in the paradise garden. Consequent upon their transgression (eating from the
forbidden fruit), they were asked to vacate the unique abode and they thus descended on the

earth for habitation. One of the Qur’anic portions relevant to this account runs thus:

And O Adam! Dwell you and your wife in paradise and eat ther:eof as you both wish,
but approach not this tree otherwise you both will be of the unjust and wrong—doers.
Then Satan whispered suggestions to them both in order to uncover that whchz was
hidden from them of their private parts (before), he said: Your lort? did not forbid you
this tree save that you should become angels or become of the immortals. And he,
Satan, swore by Allah to them both saying; verily, I am one of the sincere well-wishers
for you both. So he misled them with deception. Then when they tasted of the tree, that
which was hidden from them of their shame (private parts) became manifest to them
and they began to cover themselves with the leaves of paradise (in order to cover their
shame). And their lord called out to them saying: Did I not forbid you that three and
tell you: verily, Satan is an open enemy unto you? They said: Our lord! We have
wronged ourselves. If you forgive us not, and bestow not upon us your mercy, we shall
certainly be of the losers. Allah said: Get down, one of you is an enemy to the other
(i.e. Adam, Hawwau and Satans. One earth will be a dwelling place for you and an
enjoyment for a time. He said: Therein you shall live and therein you shall die, and
from it you shall be brought out (i.e. resurrected).?!

After the first?2 crime, what followed was the murder? of Habil?* by his brother, Qabil®.

This, being a reprehensible act, was frowned at seriously by Allah in the Qur’an2. The two

1 Quran, Chap. 102, Verses 1 -2,

20
Quran Chap. 7, Verses 19-2
-/, -25 and Chap. 2 L
* Quran Chap, 7, verses 19 - 25 P & Verses 35-38, among others.
21t needs b

456
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v referred to above (stealing and murder)

“”l‘n(f wwory, have all “been regarded as orave l()“!‘:vl!]‘(“r with s and possible others in the
came category, srave offences from carliest times” 27

As it has been seen, Adam broke out of (e divine Fine
rom cating the fm-biddmt fruit. This is a pointer to ethica]
The same thing can be said of Qabil who gruesomely murdered hig L .
trivial reason of lust and uncultured obsession for womanhood 29 e Gl

Ethical decline had been with man right from the scr .
the deviance of falsity is hinged. Crime is the offshoot of
observed. This therefore explains the continuous perpetr
being at every time and place. There has been consistency of indulgence j h i
offences mentioned above as having taken Place in the earljest time (;t;there nlln (ti : Ca;Cgoflcs o
are being frequently committed. Occurrences of all these are witnes.sed almozt crnd0 {CnCCS'tOO

For instance, the Roman Dutch Law came to be developed later and S(E)ln e t')aSlS'
wide range of crimes believed to be in vogue in the area. Among these are: crimmes PUI?IShCS .
state (including high treason and sedition), various sexual crimes and crimeé a ainstzttgtalfn St Te
crimes against the public welfare, crimes against a person (including crimes against lif: Srr:il'l)”
integrity, dignity and reputation, freedom of movement), fraud in its widest sZnse (stell'iorc:atluy
and crimen falsi) and related crimes, bribery, defeating or obstructing the course of th:
administration of justice, perjury (periurium) and forgery.

From tltat time on, there has been regularity of indulgence in one form of crime or
another. Ob.se_ssmn for wealth accum-ulation by one at the expense of others30 became a more
manifest trait in man. The controversial Qarun in the ancient time, whom Al-lori refers to’ to
as the first ever capitalist descort, was identified with this trait, and Prophet Musa® was sent
down by Allah to caution him and check his excesses, 3 Though the messenger of Allah (Musa)
tried his best, materialism, greed and uncultured quest for money were already entrenched as
offshoots of Qarun’s capitalism and egoism. All these are among the traces of ethical decline.

Crime has been on ever since, but it became an object of scientific enquiry in its own
right in the early nineteenth century. In important respects, a concept of “crime” only came to
replace a concept of ‘sin” when a burgeoning legal apparatus, designed to protect property and
the interests of the nation-state, evolved out of the social, economic and cultural transformations
of the industrial revolution. As concern over the problem of ‘crime’ intensified, crime also
became the object of more systematic observance and measurement. Analysis of its extent and
causes was first made possible through the publication of national criminal statistics in France
in 1820s.3¢

On the capitalistic attitudes of Qarun and some other people of like minds at his time,
one can, as earlier indicated, refer to the unscrupulous attitudes (ethical decline) as a precursor

compact requiring him to refrain
decline2s on his side at the period.

atch. It is the bedrock upon which
_ ethical decline wherever same is
ation of crime by all manners of human

27 Chukkol, K.S., The Law of Crimes in Nigeria(ABU Press Limited, Zaria-Nigeria, 2010), p.5 .
28 Ethical decline as it relates to the environment induced causes of crime shall be delved into while considering etiology

of crime. . ;
28 Qurtubi M.1., Tafsir al-Qurtubi al-Jami’ Li-Ahkam al-Qur’an (1** ed. Vol. 5, Dar-at-Taqwah publications, Cairo, 2008), pp.

105 - 106.

30 As alluded to in the Glorious Quran in Chap. 89, Verse 20 . .
31 Al-llori A.A., Huqug al-Insan Bayna Adyan as-Samai wa Qawanin az-Zaman (2 ed., Islamic Dawn Publication House,

~ Nigeri 26-27. o
32 k?tgeith?gsegtat;:Pg?gbiZts of Allah who were sent down for the same mission include Issa who preached complete

spirituality, and Muhammad (S.A.W), who adopted a middle course approach on the issue.

s76-83 ) s
z %urlan,gt(]::: 2 2|3|'u\:16crizej and Hughes G., Criminological Perspectives (2 ed., Sage Publications Ltd., London, 2003), p.1
clau " . “
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to the so-called white collar crimes or economic and financia| Crimeg
S as

presently in Nigeria and virtually other jurisdictions. they it -
vV

Typologies of Crime under Shariah l
In the classical textbooks of Figh, criminal law is not regarded as o gy, |

of the law. It is rather discussed in three separate chapters as follows: TRl unifj, It Fangy

(1) Provisions regarding offences against persons, i.e. Homicide (Qatl) C
(Jurh), subdivided into: and W"“ﬂdm
(a) those regarding retaliation (Qisas) and
(b) those regarding financial compensation (Diyah)

2. Provisions regarding offences mentioned in the Qur'an and constituting Violat

the claims of Allah (Huquq Allah) with fixed mandatory punishments (Hadq iong of
0

under this category are seven in number. They are: ffenceg
(i) Zina-unlawful sexual intercourse
(ii) Qadlif - false accusation of unlawful sexual intercourse

(iii)  Sargah - Theft

(iv)  Shurb al - Klamr-Alcohol Consumption |

(v) Riddah-Apostacy

(vi)  Bagly - Insurrection or Rebellion or Treason
(vii)  Hirabah - Highway Robbery

As for categories (1) (a) and (2) above, figh books are replete with their discussiong ;
such a painstaking detail that they may be regarded as constituting Islamic Crimina] Law in iltn
strict sense. Category (3) is a residual but comprehensive one under which the authoritjes ars
given wide-range powers. They may punish those who have committed offences mentioneg
under (1) and (2) but could not be convicted on procedural grounds (e.g. pardon by the heirs of
a victim of manslaughter, or evidence that does not satisfy the strict requirement). Those who
have perpetrated acts similar to these offences but do not fall under thejr strict definitions cap, .
also be punished under Tazir. _

The provisions regarding blood money (diyah) in category (1) (b) above belong to the
field of private law, since they deal not with punishment but with financial remedy arising from
a specific type of Tort (i.e. homicide and wounding. Blood money in cases of homicic?e and
wounding is a financial compensation for damages suffered by the heirs of the victim (in cases
of homicide) and for the victim himself (in cases of bodily harm). That this is no punishment
strictly speaking is clear from the fact that in many situations, it is not the perpetrator who is
liable for the blood price, but his ‘solidarity group’ (‘agilah), usually his agnatic male relatives,36

Dwelling a bit more on hadd, the singular form of hudud, it is submitted that the term
can be used to refer, among others, to prevention (man'u) or a line of demarcation (Fasil).?7
Furthermor.e, the term ‘hadd’ can be used to point to the limit close to which one is not expected
to go. By this usage, the intent of Allah is at the prohibited offences which one should not move
close to. On this, Allah says:

- these are the limits (set) by Allah, so approach them not.., s

_

* Such as Sri | ; )
% Peters R.,”Crianr:';aa'::::a!li Turkgy, Dubai, Jordan, United Kingdom and the Caribbean to mention few.
nishment in Islam(1+ ed,, Cambridge University Press, New York,USA,2005), pp.7-8

¥ Al-Munjid Fi al-(
-Lughah Wal a‘lam th ;
**In Quran, Chap. 2, Verse 187 (40" ed, Dar al-Mashriq Sar| Publishers, Bei-rut-Lebamon, 2003), p. 120.
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Technically, however, the word “hadd’ ig used in Ig] ]
oscribed pumshnwnls to’ safeguard Allah’s HGIY These' g amic law to denote divinely
scribed in the Qur'an to be inflicted on culprits i asee o punishments in [slam are

s pre
those P! : lca
: n ic env y 1 o Of
mCﬂhOnLd' It is envisaged that by awareness and mfliction of ooven dud offences already
ese punish i i
ments in warranting

iften (.uthcr members of the community ang
,unished are §omng to be deterred from commission of sin*?'\]/en thC. Future, e Sy
P red, thcly bcclqme prcvcnfed from moving near the offelz Tl saiieg
of the word hﬂd.d i.e. prevention. It is when people in the ﬂCffS e el e i
fhat Alla's design .of peace and justice for the society i ceom st Thg e e
behind the Pr.OPhetlc insistence in one of his narratigns accomPhShed-“O gt
{ransgressor is paramount whenever he so transgres o e o ake gt
offences). That prophetic saying goes thus: ey e any of e

... Aishali, may Allah be pleased with hey said, Pr ‘

of choosing the simpl .
,f : S Ly er: ou? of any two options he was ¢i
simpler option did not incriminate him, otherry; grven, especially when the

circun

On the other hand, the term ‘Qisas’ literally stems from * qassa’ in Arabic | ny
anguage. This

mething. Qassu, which denotes the above, can

come in the ' ;
also morphological form of gasas. This usage appears in the glorious Qur’an wh
I'an where

it refers to ‘retracing footsteps". It goes thus:
He (Musa) said: ‘that is what we hav b ing’
footsteps.2 e been seeking'. So they went back retracing their
As for the juristic meanin ‘gisas’, i :
g of the term ‘gisas’, it denotes “payi
. . ' 43 T ) ’ paying back a doer wi
like of his deed".* This would, for instance, mean that a murderer whgo kills anothre:v erson
intentionally shall also be killed in like manner. Conversely, where a person has injured aieortion
’ er

by wounding him (jurh) in the bod 6l st
bz),dy. & (jurh) e body, the déer shall also b'e inflicted Wlth like wound on his !
It should be noted here that in place of taking to vengeance on the body of the doer, the injured i

(victim) or his relatiyes, v.vhere death has occasif)ned in consequence, may decide to accept
payment of the wergild (diyah) of the death occasioned or injury inflicted.

From the prologue above, one understands with ease that gisas in the law of Allah can
be segr.nented .mto tvx'fo. "ﬂ}e f_irst is Qisas. fi al-qatlah, meaning retribution where people have
been killed without justification. Here, if it can be established that one has killed another
without just cause, it becomes obligatory on the ruler in an Islamic state to follow or pursue the
murderer’s tract or footsteps by ordering for his execution by killing under the doctrine of f
gisas.# However, the only factor which can operate to impede the murderer’s killing in the

39 |smail M.B., Al-Figh al - Wadih Min al-Kitab Was -Sunnah ‘Ala al-Madhahib al -Arba‘ah, p.191.
40 Aby ‘Aziz S.Y., Al-Figh al-Muyassar Wa adillatuhu Min al-Kitab Was- Sunnah (1% ed., Vol. 1, Dar al-Tawfigiyyah Li at -

Turath Publications, 2009), p-355.

a1 Al-‘asqalani A.H., Fath al-Bary, Sharh Sa
ND), p.98.

42 Quran, Chap. 18, Verse 64

43 |gmail M.B., p. 295

44 {a91 .
Abu ‘aziz S.Y., p- 369 pan

hih al-Bukhari (New ed., Vol. 12, No. 6786, Dar al - Bayan al-Arabi, Cairo, Egypt, ‘

e — P’
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choice of the victim’s relative(s) to forgo the capital :

quest for blood money or wergild (diyah). punishme

On the above, it is even possible that the victim’s relatives will fore

the murderer’s dastardly act in expectation of Allah’s trcm(‘ndmmﬁ;‘: the two

al overlooking of the murderer’s inhuman act, the Qur";ni(c‘r;:l fgrlthe
Se below

circumstance is the
nt an(

cubstitute same with re

overlooking
cood gesture. On the tot
is apposite. . o |
0 youwho believe! Al-Qisas (the law of equality in punishment) is prescribed for
in case of murder. The free for the free, the slave for the slave and lhefcmaloforjt;):u
female. But if he killer s forgiven by the brother (or the relatives etc) then adheriy IC
it with fairness and payment of the blood money to the heir should be made in fﬂirn‘Zsso
nercy from your Lord. So after this, wiover transgresses

This is an alleviation andai
Killer after taking the blood-money), he shall ave a painful

the limits (i.e. kill the

torment)®.

In support of the above Qur’anic verse, the saying of the prophet (SAW) which is here;

below quoted, is of high relevane. The same Prophetic saying is apposite on the various amoumr;
of wergild payable where onslaught is committed either on a person’s soul or any of his bodj]

rated by Abubakr bn Muhammad bn Amr bn Hazm, on hi}s’

parts. The said hadith was nar
father’s authority from his grandfather. It goes thus:
The prophet (5.A.W) wrote to the people of Yemen - the narrator narrated the hadith -
and it contains the following: if anyone kills a believer unjustly - a deliberate killing
— retaliation (qawad) is then due unless the relatives of the victim are pleased (with
some other settlement). It also contains that the diyah (blood money) for a life (being
taken) is a hundred camels; that full blood money (100 camels) inust be paid in each of
of a nose, the two eyes, the tongue, the two lips,

the following; the complete cutting off
d the backbone (i.e. sulbu), that for one foot, half the

the penis, the two testicles an
diyah must be paid, for a wound in the head (which reaches the brain) a third of the
ich penetrates the body a third of the blood money, for a

blood money, for a thrust wi
ken bones to come out-fifteen camels, for each finger and

wound which causes the bro
-five camels, and for a wound which lays bare the bone-five

toe-ten camels, for a tooth
camels; that a man may be killed in retaliation for a woman; and that those who have
sand Dinar’. Reported by Abu Da’ud - in his book ‘Marasil’,

gold should pay a thou
An-Nisai, Ibn Khuzaimah, Ibn Al-Jarud, Ibn Hibban and Ahmad. However, they
disagreed regarding its authenticity*.

On the second case of Qisas (Qisas fi al-Jurul) i.€. retribution where injuries are inflicted
on thg body of a person, where this is established either by confession (Igrar) or testimon
(bayyinal), the tortfeasor is made by the ruler in the state to be paid back in the same vein Thz
f,ail?ﬁe cor};sedque;jclf shall also greet the tortfeasor’s acts where he cuts any of the parts o.f the

ms body. Like the explanation rendered in the fi ]

\ e first group of ' i
i * ex] _ p of gisas, issues of wergild
apﬁlicab] ;rlsre}ié of retribution and total forgiveness (where either of the tw’o is chosen) are gl

to this second group of gisas. The relevant Qur’ani e

And we ordained therein for them: ‘life for i Ps auiCVEIRE an therdiove 50¢s thus:4

tooth for tooth and wounds e lml's e Jor I{CE’ C’_l/e'for eye, nose for nose, ear for ear,

way of charity, it shall befor ]{zli for’cr']tmll . But if anyone remits the retaliation by

which Allah s man expiation. And whosoever does not jud

revealed, such are the polythei not judge by that
polytheists and wrongdoers of a lesser degree.

3
Qur'an Ch
y ap.
“ As-Sanien; Mp| 2, Verse 178,
ST e
, 23udi-Arabia,

BUIUgh al Ma
ram Min Adi
Quran, cha ' -379. tiah al-ahkam (27 ed., No. 1009 Darussalam Publish
f ublishers and Distributors, Riyad
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h

erally, jurists have developed a style of segmenting r
Ge y JHE ] . e
o called ‘7'-‘”-“./;”"“7-[b and qisas fi maa dunan nafs. These meq
- 'S¢ mean: retribution ife i
where life is

" other on¢ where there is no involvement of life. The f;

ylaa while the second is gisas fi al-Juruli wa qat” al n’d];{',,' e first classific

i rhe next thing to bc. dlSC.USSCd tersely is Ta'zir. Follov;/inv ti

o both hadd and qisas, it can be said that Ta'azir, in /\B e path adopted while
’ T

O . . 1
1 4 o) 3 ab]c l * .
‘i-ccrcli(’“”y pumsthnt by a judge in Islamic state for a person who ¢ anguage, implies a
ie & . : ) ommi
( Qisas, so as to prevent, hinder, withhold or forbid ot tmmlts an offence, not
. urn such an off
ender

peing Hadd nOT 48 Tt
€ k from the offence®s.Ta'zir may as well connote rebukj
Ing or disparagi
ging someone.
an offence, so that

tribution (gisas) into two, and

ation is called

neaning T
ter can refrain from the offence®
(8

Technically, Ta’zir refers to slight discretionary punishment b ;

cuch as the Imam or judge) where the offence committed is not one fY’COHSht.uted authority
one where penance is acceptable.® This definition brings to fore the nZec;add e L
are of three types when considering their worldly punishment. The first ftOhState the?t offences
ander hadd where penance (Kaffaral) is not acceptable.® This set of off Nl
which are; Zina, theft, alcohol consumption etc, has been treated earlier Frces, the examples of
The second set of offences approves of Kaffaral i.e. penance as the only unish

of this is sexual intercourse in the day light of Ranadan®? As for the thirz Eetlz)lfs glent. Exar}iple
jadd nor Kaffaralt punishment is applicable to it. The offences here are onl . ‘er}l,ces’ petter
Ta'zir33 An example of these offences is theft of an object below the value o¥ I\P}:;Z;JS wble under

the |

Conclusion
In the grouping of crimes in this paper, the approach of the classical textbooks of Figh

which favqurs three segme1:1tations, ha.s been followed. These are Qisas, Hudud, and Ta'zir
offences. Qisas has been succinctly explained as that branch of offences regarding human person
i e. homicide (qatl) and wound infliction on human body (Jurh) for either of the th:) sub-
divisions of Qisas. The punishment has also been explained to come in form of retaliation
(qawad) in the exactitude of the affront done or an alternative corresponding financial
compensation (diyah). What determines the particular consequence in this context is the
standpoint of the victim or his relatives (where he is deceased on account of the attack on him).

For offences under Hudud group, these have been mentioned and discussed as well.
They are seven in number. Ta'zir is the last category of offences as treated in the majority off
his work of ours. Ta'zir offences have been described as a residual but

Figh books and in t
comprehensive branch of offences under which lawfully constituted authorities are given wide-
Jready analyzed in the body

range powers to punish using their discretion. This situation, as a '
of the work, occurs where the offences committed are outside the confines of Qisas and Hudud

offences. This is the summary of what the treats.

I

liams and Norgate, London,

4 |ane E.W., Arabic-English Lexicon (wil 1863), 2034
%9 |smail M.B., Ibid
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