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Electronic commerce occursin y
entities in the market.
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This work sets out the major issues ip t
taxation and analyses the existing Nigeri
C-Commerce taxation.
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Preface

The idea of publishing this book is a product of my doctord
rescarch. My desire to cmbark upon it was actuated by dearthof
materials on the topic generally, and with particular referencels
Nigeria. Even though there arce lots of laws generally regulatingl§
{axation in Nigeria, both at national and statc levels, there 1s yel 8
no known specific Nigerian law on taxation of clectronich
comimerce.

The world has truly become a ‘global village™ as a result of @
technological advancement. Information and Communications |
Technology (ICT) has become a global phenomenon that has made v
various transactions virtual. This has virtually affected all aspects i
ofa given cconomy, and in particular taxation. Taxation isavexed B
area to the government, {ax practitioncrs and tax administrators.
It is a vexed arca because of the difficultics in the interpretation §
of the provisions of tax laws and scemingly multiple regulatory B
regimes. Hence, taxing physically-oriented {ransactions is in itsclf
a difficult task, while taxing virtual transactions is morc difficuls
if not a mere mirage. ;

The world’s transition to information age has indced changed
the mode and increased the pace of global socio-cultural and
cconomic activities through the adaptation of clectronic
commerce. The reality today is that the development in ICTs has ;
posed very great challenges to the operation of various lcgal |
systems, including the Nigerian legal system in the regulation of -
various economic activitics such as clectronic commerce. The °
Nigerian tax law, for instance, never cnvisaged the emergence of |
clectronic commerce and the prevalence of other online cconomic ¢
transactions and scrvices as subject of taxation.

This book, Taxation of Electronic Commerce in Nigeria, J&
therefore, focuscs on the examination of taxation of clectronic |
commerce in Nigeria. In writing this book, a carcful §
examination and evaluation of relevant materials and policics |
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on taxation of clectronic commerce are made. The book is a
pioncering work which deals with emerging issucs in clectronic
commerce in the complex ficld of taxation. It is a veritable
tool for tax practitioners, taxation students and teachings on
(ax. It discusses the fundamentals of Taxation of Llectronic
Commerce and implications of the cssential attributes of
clectronic commerce for taxation. It also addresses double
(axation treatics and global initiatives for addressing taxation
ol clectronic commerce. Consideration is also given to various
challenges facing taxation of clectronic commerce.

The book is a reference material for members of
professional bodies who have interest in taxation such as
Chartered Institute of Taxation of Nigeria and Institute of
Chartered Accountant of Nigeria. Law students, both at
undergraduate and post-graduate levels, will also find the book
a uscflul material in the course ol their rescarch. The book
reveals that the existing Nigerian tax laws and regulations arc
inadequate to cngender an cflicient and cffective taxation ol
clectronic commercc.

In summary, it cannot be gainsaid that a lot of challenges
arc facing taxation of clectronic commerce. The book,
therefore, recommends a regulatory framework to address the
inadequacics in the cxisting Nigerian tax laws in rclation to

clectronic commerce.

D. A. Ariyoosu
LL.B, LL.M, Ph.D, PGDE, ACTI, ACIARb, Notary Public

February 2014
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Introduction

The rapid growth of clectronic commerce has generated a
lot of issucs concerning the taxation of clectronic
commerce. The gradual shift {rom a physically-oricmcd
commercial cnvironment 10 internet-based regime poscs
serious legal and regulatory issucs in relation to taxation
regimes. The issuc s, whether or not, in view of the glaring
fact that internet climinates borders between partics 10
internct transactions, taxes of physically-oricmcd
commercial transactions apply 1o internct-bascd
commercial transactions.

The taxation of c-commerce Is a vexatious problem
because it is difficult to establish the residence of buyers
and scllers or where the transaction took place. The
‘1ternational nature of the internet brings into conflict various
.ssucs that used to be treated routinely under domestic law
with a level of certainty. The taxable basis of the transaction
and the jurisdiction to which it must be submitted will differ
according to which domestic law onc subjects it to.'

1 . - : . . - 5
Mariam Fergusson, ‘An Internet Business Framework for Government Agencics in

Syed Mahbubur Rahman & Mahesh S. Raisinghani (eds), Llectronic Commerce:
Opportunity and Challenges (1dea Group Publishing, USA 2000) 375.




p: Taxation of Electronic Commerce if

The present tax law in Nigeria does not speci [icall
classify electronic commerce transactions necither docs
specifically account for clectronic commerce (ransaction
In this respect, therefore, rclevant international Icgal an
regulatory regimes shall be ol relevance in this book. Thi
book shall examine the fundamentals of taxation ol clectroni
commerce, forms of internet taxation, taxation of clectroni
commerce as a developing phenomenon, tax residence
double taxation treatics, withholding tax on clectroni
payments, royalty payments and Valuc Addcd Tax o
clectronic commerce, among others. In the end, 1t woul
be determined when an e-commerce trader will be subjec
to the Nigerian tax and the implication of Nigerian trader
conducting commerce with overscas customers.

b
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Fundamentals of Taxation of
Electronic Commerce

A number of taxation issucs have alrcady cvolved in
' conventional commerce, which increasingly banks on new
“modcs of communications and progressively crosses
“national borders.? According to the Taxation Framework
Conditions which were delivered at the October 1998
Organisation for Iiconomic Co-operation and Development
(OECD) Ministerial Conference,” the fundamental principles
which should apply to c-commerce are:

Neutrality

Taxation should scck to be neutral and cquitable between
'forms of e-commerce and between conventional commerce
and c-commerce, so as to avert double taxation or
unintentional non-taxation. Taxpayer in similar situations
carrying out similar transactions should be subject to similar
cvels of taxation. Thus, similar situated taxpayers should
be taxed similarly. Vendors selling goods and services online
should be treated similarly to ‘Main Street’ vendors selling

n

Taxation of E-commerce’<http:www.packet-onc.com/docsp I/Taxation%200%20¢-
commercc%20.pdf>accessed on 09 July, 2011,

' ‘Electronic Commerce: Taxation Framework Conditions’ Report by the Committee on

[Fiscal /\ﬂ‘air§, as presented to Ministers at the OECD Ministerial Conlerence, ‘A Borderless
World: Realising the Potential of Electronic Commerce on 8 October, 1998’ <
hllp://www.occd.org/damoecd//IGB/l923256.1)dl>acccssccl on 12 June, 2011,
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~correctly. The tax law should be simple so as to cnable th
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Taxation ol Electronic Commercefs

the same goods and services and vice versa, s

Lfficiency

Compliance costs for taxpayer and administration coskh
for the tax authorities should be minimised as far as possiblie
While the cost of the sales and use tax is actually impose
on the buyer rather than the seller, the compliance burd. e
and price competition presented by the sales tax make (S
significant tax to vendors. Certainly, the compliance tos|
of the sales tax may be greater for vendors with consume
and taxable presence (nexus).S The tax system should als§ :
not impede or reduce the productive capacity of thees

cconomy. ’

Certainty and Simplicity

Similar tax rules should be clear and simple to interpret, :
that taxpayers know where they stand. The taxpayer shoul
be able to anticipate the tax consequences in advance o
transaction, including knowing them, where and how th
tax is to be accounted. The tax rules should, thereford
clearly specify when tax is to be paid, how it is to be pai§
and how the amount to be paid is to be determined. Lac
of certainty in the tax system reduces the confidenc
taxpayers have that their tax liability has been computef

taxpayer understands the rules and comply with thenf
correctly and in a cost-cfficient manner. |

Annette Nellen, ‘E-Commerce: To Tax or Not to Tax? That is the Question...Or Not}
(Paper presented at Computer and Technology Conlerence, Soltware, Networks and b
Commerce, Berkeley Centre for Law & Technology and the University of Texas Schog
of Law, San Francisco, California, 2001). See also <www.cob.sjsu.cdu/nellen_a/BoaltUT]
Ol.pdf>accessed on 15 July, 2011, Similar !
& Ibid
T Ibid
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Fundamentals of Taxation of ... 5

Effectiveness and Fairness

Taxation should produce the right amount of tax at the right
time and the potential for tax evasion and avoidance should
be minimised while keeping counter-active measures
proportional to the risks involved.*

Flexibility

Taxation systems should be {lexible and dynamic to ensurc
that they keep pace with technological and commercial
developments.’ With the emergence of c-commerce,
coupled with technological developments, if taxation laws,
rules and policics arc rigid, it may be difficult to have
effective tax systems that will compete with the dynamism
in the global technological environments. '

Asthe world is now in the information age where borders
arc not very important and intangibles and services are
gradually becoming an integral part of the Gross Domestic
Products (GDPs) more than they were years ago, much
work is nceded so that tax systems can apply to e-commerce
and satisfy the fundamental principles of good tax policy.

* ‘Electronic Commerce: Taxation Framework Conditions’ Report by the Committee on
Fiscal AfTairs, as presented to Ministers at the OECD Ministerial Conference ‘A Borderless
World: Realising the Potential of Electronic Commerce on 8 October, 1998’ <
hitp://www.occd.org/dataoccd/46/3/1923256.pdf>accessed on 12 June, 2011,

Y Ibid.

' Annette Nellen, a tax professor in the College of Business at San Jose State University,
identified 10 guiding principles of good tax policy in the context ol whether internet
commerce should be subject to tax as: Equity and Fairness; Certainty; Convenience of
Payment; Economy in Collection; Simplicity; Neutrality; Economic Growth and
Efficiency; Transparency and Visibility; Minimum Tax Gap and Appropriate Government
Revenue. See Annette Nellen, ‘E-Commerce: To Tax or Not to Tax? That is the
Question...Or Not’ (Paper presented at Computer and Technology Conference, Software,
Networks and E-Commerce, Berkeley Centre for Law & Technology and the University
of Texas School of Law, San Francisco, California, 2001). See also <www.cob.sjsu.edw/
nellen_a/BoaltUT6-01.pdf>accessed on 15 July, 2011,
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Forms of Internet Taxation

There are many conceptual issues involved in the
determination ofthe form internct taxation should take. The
form of internet taxation depends on the naturc of services
rendered or transaction involved. Forms of internet taxation
involve internet access tax, telecommunication ax, franchisc
tax, bit tax, bandwidth tax and c-mail tax.
Internet Access Tax
Internet taxation may take the form of internet access tax.
This normally takes the form of taxation on Internet Service
Provider (ISP) access charges. The ISP levies these charges
on users. Internet Access Taxes fall within the category of
sales taxcs and they arc considered as service charges."
Internct Access Tax may also take the form of usc tax
or excisc tax levied specially in telecommunications,
information scrvices or data processing services. laxes on
internet access apply regardless of whether the tax is
imposed on a provider or buyer of internet access. Access
charges or tax may also include homepage, clectronic mail
and instant messaging services tax.'

1 ‘Internet Taxation — all about it and how it works’< hitp://e-commerce-journal.com/
N articles/internet-taxation-all-about-them> accessed on 30 July, 2010.
Internet Taxation: Issues and Legislation’ <http://wikilcaks.org/wiki/CRS-RL33261>

accessed on 27 July, 2010.
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Telecommunications Tax

There are different methods of accessing the internet fo
the purposc of clectronic commerce.” These differer
methods may be subject to different levels of taxatio
for a similar scrvice. In this regard, thercefore, interncg

| access charges may be treated as telecommunicationgg

| scrvices, thus subjecting them often to hig
| teleccommunications taxes.'

e _

p! The types of telecommunications which arc taxabl

gj include, but not limited to, messages or informatior

i | transmitted through use of local, toll or wide arca telephondSes
services; private lines services; channel services; telegrapi 7“
services; teletypewriter; computer exchange services; cellulafie

| - mobile teclecommunications services; spCCidlide atejollli

} radio; stationary two-way radio; paging services; any other 3
} form of mobile and portable onc-way or two- Way
| communications; and any other transmission of mcssages
| or information by clectronic or similar means.' £
| A telecommunications tax would be levied on basm i
‘. ~ telecommunications services as a percentage of the chargq
I
|
|
|

to uscrs. The risks are that it would be avoided by
displacement of teleccommunications companics or by ihe
rclocation of their busmcsscs to countrics without a
tclecommunications tax.' :

'3 This could be through regular phone (wired or wireless), cable, satellite c.t.c.

14 “Internet Taxation — All About It and How 1t Works® <http://e-commerce-journal. com/
articles/internct-taxation-all-about-them>accessed on 30 July, 2010.

15 “TelecommunicationsTax’<http:/tax.illinois.gov/Businesses/ TaxInformation/Excise/
telecommexcise.htm> accessed on 13 July, 2011,

‘¢ Richard L. Doemberg and Luc Hinnekens, Electronic Commerce and International la\anon
(Kluwer Law International 1999) 362-363.

|




Forms of Internet Taxation 9

Bit Tax

Bit tax is an internet specific tax that has no analog in the
offline world. Bit tax does not discriminatc between
tclephony, data, voice, images or other content; it would
apply bascd on the volume of data transferred.'” It has
been held that one possible solution to the question of
internet transaction is the bit tax. Bit tax is a tax on cvery bit
of valuc added data transmitted and collected by
telecommunication companics, satellitc and cable networks
and passed to the relevant treasury. The bit tax would be
levied on the number of computer bits transmitted over the
internet and received by its user.'®

There arc, of course, problems with bit tax; it could
discourage people from using the internet. Bit tax has been
opposed on the grounds that it would be an unfair tax as it
would not discriminate on the basis of the naturc of the
data transmitted or the status of the partics involved."

It has been recommended to the Buropean Commission
that the Buropcan Commission should undertake rescarch
1o find out whether a ‘bit tax’ might be a feasible tool in
achicving the aim of distributing more cqually the benefits
of the Information Socicty between those who benefit and
those who lose. The idea is that the ‘bit tax’ would replace
Value Added Tax (VAL) based systems on all information
and communication services, with a transmission based tax
system, i.c., a system by which the tax is levied as a

17 “[nternet Taxation —all about it and how it works’ <http://c-commerce-journal.com/
articles/internet-taxation-all-about-them> accessed on 30 July, 2010. Bit tax has been
specifically banned under the U.S. Internet Tax Freedom Act.

'* Richard L. Doemberg and Lue Hinnckens, Elecironic Commerce and International Taxation,
(Kluwer Law International 1999) 360.

19 Swindells C. and Henderson K., ‘Legal Regulation of Electronic Commerce <http://
www2.warwick.ac.ul/fac/soc/law/eljfjitl/1998-3/swindells/#a2> accessed on 28 July, 2010.
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proportion ol the ‘intensity’ of the information o
communication transmission. ‘The number of bits or byte
is considered as a more representative unit to provide a
indication of such transmission intensity than time o
distance.
Another rcason for proposing to replace Value Added
Tax systems by a ‘bit tax’ system is that it is difficult t
assess the possible value of a communication by telephon
or modem. The ‘bit tax’ would not be related to the actud
valuc of'a communication.? |
Ideas for how to usc old and new taxcs can come Up I
a varicty of contexts and situations. There were reports tha
Microsoft’s security officer offered that onc possible way
to fund computer security measures was 1o Imposc a tax
on Internet usage. One solution offered for narrowing thef§
technology gap was to create new funding mechanismsg
such as a bit tax or a patent tax. These types of taxes would
raisc funds from people with the technology and could be
used to help provide the benefits to a broader group. Whi
a bit tax might sound like a user pays tax, it has scveral
flaws. Tirst, sccurity issucs arc not limited to use of the
Internet but could appear on software purchased on tangibl
media. .
But bigger problems are with the principles of simplicity,
convenience of payment, cquity, neutrality and cconomig
growth and cfficicncy:

[—

* Simplicity: how would this be assessed? What wouldl
be the tax base? Who would collect it? How would it
be enforced?

20 “Introduction of a BIT TAX?' < http://merlin.obs.coc.int/iris/1996/9/
article6.cn.html>accessed on 17 June, 2011,
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Forms of Tnternet Taxation 11

Convenience of Payment: these types of taxes would
need to be assessed as one is incurring the tax, that is,
as onc 1s using the Internet. But that is not how things
work. Ifit were added as a percentage of one’s monthly
Internet access bill, one would know about it when
signing up; but if taxed on how much onc uses the
Internet rather than how much access fees arc, one
would necd a usage metre on the computer (or iPhone,
ctc.) to know just how much tax is ringing up so as to
know if payment is affordable.

Equity: a bit tax or Internect usage tax would be
regressive as it would not be tied to one’s income.
Thus, if a low income and high income person cach
have the same amount of tax, it would represent a larger
percentage of the low-income taxpayer’s income relative
to the higher income taxpayer’s income,

Neutrality: an Internet usage tax could affect a person’s
decision on whether or not to use the Internet. Taxes
should not play a role in decision-making.

Economic Growth and Efficiency: busincsses,
individuals and governments rely more and morce on
the Internet for operations and information transfer. If
the costs go up, it increases them for cveryone and
might lead to reduced use of the Internet for activitics
that would provide bencfits to many.?!

Annctte Nellen, ‘Internet Usage or Bit Tax?'< hitp://2 I stcenturytaxation.blogspot.com/
2010/03/internet-usage-or-bit-tax.html>accessed on 14 July, 2011.

P i A s L
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Taxation ol Electronic Commeree i
E-Mail Tax

In an effort to raisc funds to boost internct technolog
access to poor countrics, the United Nation has, in the pasi
considercd proposing an c-mail tax. Considering
‘knowledge gap’ between developed countries such as thg '
United States and underdeveloped countrics, proponent
of c-mail taxes belicve that its potential redistributive cffect
make it an ideal tax for implementation on a global scale.’

Bandwidth and Franchise Tax

The concept behind the bandwidth tax is progressivity; i
would apply on a graduated scale according to the specd
of one’s internet connection. On the other hand, franchis
taxes are traditionally levied on utilitics and cable televisio
operators.?> The common [cature of a franchisc tax is tha
it is not based on income; rather, the typical franchisc ta
calculation centres on the ‘net worth’ of the taxpayed
Typically, the number of shares incorporations issuc or, i
some cascs, the amount of their assets is used to make thi
determination. The purpose of the tax is to raisc revenu
for the government. On the other hand, governments wit
higher corporate income taxces usually have low franchis
taxcs and vice versa.” ‘

22 *Internet Taxation — All Abeut It and How It Works <lutp://c-u0m]m|cu_lom11‘1!&0..&
articles/internet-taxation-all-about-them> accessed on 30 July, 2010. :
23 Ibid. '

e e tes Saccessed on 13 July, 2018



Attributes of Electronic
4 Commerce: Implications for
Taxation

There are certain characteristic attributes of clectronic
commerce that have significant implications for taxation.
Jeffrey Owens, Head of IFiscal Affairs for the Organisation
for Economic Co-opcration and Development (QO1CD),
identified six characteristics of the Internet that will influence
the operation of tax system, and thesc arc summarised
below:

Ability to Establish Public and Private Global
Communications Systems

An attribute of c-commerce which has implication for
taxation is the ability to cstablish public and private global
communications systems which arc sccure and inexpensive
to operate. The opportunities that this opens up for new
forms of commercial activitics will not be limited to large
companics. Small and medium size centerprises will find it
casier to engage in international commerce. Start-up capital
requirements on the Internet arc typically very low. This, in
turn, will lead to a rapid expansion in cross-border activitics.
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Srocess of Disintermediation

Another attribute is the process of ‘disintermediation’
hereby the Internet will climinate or substantially reduce
the need for intermediaries in the sale and delivery of goods
and services and in the provision of information. Commerce
which usecs the Internct requires a small number of
distribution, salcs representatives, brokers and other
professional intermediaries. Alrcady, it is possible for a
producer ol software to scll and to deliver its products
directly to the final consumer. Similarly, an airline company
can deliver tickets directly to passengers. Iinancial and other
information may become available without the intermediation

['banks and other financial institutions.

he Development of Encrypted Information
The development of encrypted information which protects
the confidentiality of the information transmitted on the
ktemet 1s another attribute. While it is possible to detect a
mnessage sent by one person to another over the Internet,
encryption generally precludes understanding the content
' the message. |

(ncreased Scope for the Integration of Business
Functions |

This implics an increased scope for the integration of
business functions, c.g., design and production. Private
Intranet networks are now widespread in Multinational
Enterprises (MNEs). Organisation for Economic Co-
operation and Development (OECD) estimated that at least
%wo-thirds of Internet transactions take this form.

'his development produces a closer integration of

)

|
\
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transactions within a Multinational Enterprise and makes it

increasingly difficult to separate out the functions carriced
out by related enterpriscs.

Provision of Greater Flexibility

The Internet provides greater flexibility in the choice of the
organisation form by which an enterprise carries out its

International activitics.

Fragmentation of Economic Activity

The Internet has led to a fragmentation of economic activity.
The physical location of an activity, whether in terms of the
supplier, service provider or buyer of goods or user of the
service, becomes less important and it becomes more
difficult to determine where an activity is carried out.
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5 Why the E-Commerce
Raises Tax Issues

*113-0011111101‘00 represents a new business model. As such, it
creates some challenges to tax systems that were designed

ith a different model in mind. Some of the key reasons
why c-commerce raises tax issues have been identificd as

{ollows:%

%ocation

Iixisting tax systems tend to determine tax consequences
based on where the taxpaycr is physically located. The e-
commerce model enables businesses to operate with very
few physical locations. An onlinc vendor can casily sell to
customers throughout the world from a single physical
location. The c-commerce business model also involves
more customised inventories, so storage nceds (and thus
the need for many physical locations) arc reduced. Also,
he model involves less vertical integration and morc

utsourcing — again, fcwer physical locations arc uscd by a
cndor. Also, some business assets, such as servers, arc
not necessarily tied to a single physical location but can
casily be relocated without any interruption to business

\ |

. { See Annette Nellen, ‘Overview to E-commerce Taxation Issucs’ <http://www.cob.sjsu.cdi/
‘ facstaff/nellen_a/>accessed 24 July, 2011.

|




for busmessnpurposcs and thus, may not be a logical taxmg
point. ]

Nature of Products

E-commerce allows for some types of products, such as |
newspapers and music CDs, to be delivered in digitised

(intangible) form, rather than in tangible form. Digitised

products raise issues as to whether sales tax applics and in

which state income is genecrated for state income tax

purposcs. The nature of products can also raisc income

tax issues regarding the type of revenue generated and how
it is to be reported, as well as whether digitised pr oducts
are subject to traditional inventory accounting 1ulcs

New Marketing Techniques

The Internet has allowed for new ways ol sclling and buying
goods and services. For example, individuals can offer their
unwanted items to a worldwide group of potential buyers
via auction sites, such as E-Bay. The Internet can also be
used to easily link business buyers and scllers through
cxchange web sites where buyers post what they have to
scll and scllers match up with them or vice versa. Such
sites can almost operate without human intervention for the

matching function. In addition, the Internet has increased
the use of bartering, most notably with respect to exchange
of web banners that serve as advertisement. These new
techniques raisc various tax issues at all Ievels. For income
tax purposecs, issucs include whether an exchange
intermediary or broker should be accounting for inventory
and what amount of information reporting should be required
for low-value bartering transactions and how such
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ransactions should be valued. Another issuc raised by
changes or olimination of intermediaries is that some
intermediarics collected excise tax. When buyers interact
directly with a foreign manufacturer, rather than a domestic
retailer, the excise tax may go uncollected.

va Types of Assels

Sontnc of the new assets created by commercial usc of the
Internet are domain names (Uniform Resource Locators
(UR‘}‘LS)) and web sites. IFor income tax purposcs, issucs
cxist as to how to treat the costs of creating or acquiring
sucl asscts, as well as the characterisation of any gain or
losslgcncratcd upon disposition of the asset. Sellers of such
assc:';ls may face uncertainty in the law as to how to
characterise the gain or loss gencerated from the disposition
(capital or ordinary).

Remote Workforce

The workforce of an Internet company may be scattered
throughout a state or country rather than working in a single
work location together. This can raisc issucs as to whether
the presence of the employee in a particular state creates
tax obligations for the employer in that state.

Making Optimal Use of the Internet may Challenge
Old Rules |

One arca where use of the Internet has potentially raised
some tax issucs involves how some tax-cxempt
organisations arc using the Internet. For example, a tax-
cxcl pt organisation might allow donors to be listed on the
organisation’s Web site. This may causc the entity to face
issucs as to whether the listing is merely an acknowledgement

Lrh H ey
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or whether it is advertising that may result in unrelated ;
business taxable income (UBTI) for the organisation. §
Another issuc may exist where an organisation that primarily §
operates on the web, such as a non-profit information §
cxchange, mects the tax definition of a tax-cxempt §
organisation. Also, the Internct may allow for morc cfTicient §
‘teraclions between a tax-exempt organisation and 1ts §
donors, yet cxisting rules were not written with such
interactions in mind.

- -y %

Nature of Transactions

The Internct allows for paperless transactions and the
potential for the usc of clectronic cash. This raiscs |
administrative concerns for the tax authority as to whether |
transactions were properly reported, whether an audit trail
exists and whether new reporting rules arc needed. The |
Internet provides new ways for tax administrations 1o |
improve the casc and transparency of tax collection. But
new technology also raises certain problems. In a world
where cyber-transactions arc growing at a rapid pace, tax
administrations facc the challenge of adapting cxisting tax
systems to an cconomy that increasingly ignores physical
borders. In such a world, it will be casier for companics to
avoid tax collectors by operating worldwide through web-
sites based in jurisdictions that arc unwilling to sharc
taxpayer’s information.?’

21 z_\nnette Nellen, ‘Overview to E-commerce Taxation Issucs’ <http//www.cob.sjsu.cdu
facstaff/ncllen_a/>accessed 24 July, 2011.




Fundamental Principles of
6 Income Taxation vis-a-vis
Jurisdiction to Tax

\
The méfst significant issucs raiscd by the advent of electronic
commerce for income tax regimes arc thosce relating to
jurisdiction to tax and the characterisation of income.
Countrics generally exercise jurisdiction to tax income on
the basis of residence or source. Both of these concepts
arc likely to become more clusive in the context of electronic
commerce. The issue of permanent establishment is also
relevant as a fundamental principle of income taxation.

Source-Based Taxation

A soul‘cc-bascd approach® entitles the source country to
tax the income of non-residents that is carned within its
bOI‘dOT. Entitlement to tax at source is the bedrock of most
interndtional tax treatics, which recognise the right of a
jurisdi),tion to tax all income arising within its borders as a
right. {‘his permits a country to share in the gains that arc
generated in cooperation with its own inputs.?? The
jurisdiction-to-tax difficultics confronting taxing authoritics
relying on residence-based taxation in the clectronic
commerce context are cqualled if not excceded by the

2% Ay o oo ferr i 1
Sometimes referred to as a ‘territorial approach.’

* Subhajit Basu, Global Perspectives on jor ce Tuxati ishi
Limitod, England 2907, 36_1 ives on L-commerce Tuxation Law (Ashgate Publishing
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jurisdictional issues confronting taxing authoritics relying
on source-based principles in asserting jurisdiction to tax
income f{rom clectronic commerce carncd by non- §

-osidents.®
esidence-Based Taxation !

laxation based on residence is partly grounded on the |
benefit principle, which means that the taxation should occur
in the jurisdiction where the tax payer benefits from the
sacial welfare, infrastructure and other governmental
activitics paid from the revenue. Under a residence-based
system, a country asserts jurisdiction to tax the worldwide
income of its residents regardless of source.?! An individual
or corporate taxpayer’s residence — whether defined in terms
of domicile, place of incorporation or scat of cffective
management — bears no necessary rclationship to the
clectronic commerce in which the taxpayer cngages.
Accordingly, insofar as the jurisdiction is relying on
the residence principle as the basis for taxation, taxpayers
will enjoy enhanced opportunities in the context of electronic
cogmmerce to move income out of high tax jurisdictions
info low-tax or no-tax jurisdictions assuming the taxpayer
is properly treated as the resident of such a jurisdiction.
Although, these opportunities have long existed with respect
to conventional commerce, they are magnified in an
cnvironment in which the human or legal actors involved

ol

v Waier Mellersiein, Bectronic Commeree and the Challenge for Tax ’\‘-““‘g‘s‘."‘{?’i‘; w
(Raper presenied A Serminar on ey ene lmnphcations of B-Commeree ;\&; Q\c\ :} SQ\:“% ;
Geneva Switzerland, 2002). See also <SWwWW.W0 org/engiisy \‘g\\_o?d_zcumcnwum S
hellersiein.doc> or <http://unpani aun.org/ \gt(;z\\gocl groups/public
1065 .pdf>accesed on 19 August, . ‘ R
¥ “S‘?\;a\:\%?tBasu?Globa[ Perspectives on E-commerce Taxation Law, (Ashgate F'u
Limited, England 2007) 38.
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can be largely insulated from the clectronic aspects of the
relevant transactions.’

Permanent Establishment

A Pc\‘mancm Establishment (PI9) is a [ixed place of business
which gencrally gives risc to income or valuc added tax
liability in a particular jurisdiction. The term is defined in
many income tax treatics and most Europcan Union Valuc
Added Tax systems. The tax systems in some civil law
countrics impose income and value added taxes only wherc
an cnterprisc maintains a PE in the country.

A permancnt cstablishment ¢xists where an enterprise
has a fixed place of business located in a forcign jurisdiction.
The cnterprisc must carry on business in the Contracting
State through a fixed place. The term ‘fixed’ implics a
certain degree of permanence as opposcd to temporary.
Construction projects, for cxample, which last for more
than twelve months, arc considered permanent. This does
not imply that businesses need to have duration of longer
than twelve months to be deemed permanent. However, if
the place where business is conducted is often changed,
even aTJ ong period of activity docs not lead to a permanent
cstablishment. >

The concept of a permanent establishment is not limited
to a fixed place of business; it may extend to include an
agent who is legally separate from an centerprisc but

‘\

I
i

** Walter Hellerstein, ‘Clectronic Commerce and the Challenge or Tax Administration.” Sce
also *Taxation in the Age of E-Business, Protecting Revenue, Scizing New Opportunitics’
. fwww.ac}icu‘da.org/slidcshmvs/c-lax.ppt >accessed on 20 July, 2011.
PermanentEstablishment’<hutp://en.wikipedia.org/wiki/Permanent_establishment>
accessed on 24 July, 2011, -
# ‘zlgclrlmancnt Establishment’< htp://umling tripod.com/id 1 7.htm|> accessed on 23 July,
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sufficiently connected and dependent upon the cnterprise
so that a pcrmancnt cstablishment is implied to exist, through
the actions of that agent. The concept of a permanent
cstablishment is intended to be a condition nccessary for
the taxation of business profits under the residence and
sourcce principles.

A permanent establishment is liable to tax on its income
and assets by the State in which it is located. This liability
to tax is based on the resident principle unless the enterprise
has a permanent cstablishment in another State to which
income is attributable. States look for the existence of a
permancnt establishment as a prerequisite to attach fiscal
liability. Treatics look to permancnt establishments to allocate
the States’ right to tax.3. |

The permanent cstablishment concept is important

becausc it distinguishes between enterpriscs that are trading
with a country and those trading within a country. This is
an important distinction since enterprises trading within a
country arc subject to taxation on the income and assets
derived from its physical presence through a permanent
cstablishment. This ensures that business activities will not
be taxed by a State unless there is a significant cconomic
rclationship between the permanent establishment and the
State.’*

¥ Ibid.
i Ihid,



7 Double Taxation Treaties

[t is common for a business or individual who is resident in
one country to make a taxable gain (carnings or profits) in
another. Such business or individual may find that he is
obliged by domestic laws to pay tax on that gain locally
and again pay in the country in which the gain was madc.
Because of the inevitable unfairness and inequity gencrated
by the effect of the double taxation, many nations make
bilateral double taxation agreement with cach other.’’

Double taxation is the imposition of two or morc taxes
on the same income, assct or transaction. The mitigating
force behind double liability is, therefore, tax trcatics
setween countrics. These tax treaties arc cntered into to
wvoid double taxation. Double taxation can also happen
within a single country.*® This typically happens when sub-
national jurisdictions that have taxation powers dnd
] Jl‘lSdlCllOnS have competing claims.®

o

*’' ‘Double Taxation’ <http://en.wikipedia.org/wiki/Double- Taxation> accessed on 03

| March, 2011,
™ [bid.
¥ Nigeria is a Federal State; hence, taxation powers and jurisdictions ol'cach federating unit
may be different since each state has residual powers (o make tax laws relating to the
specific area of HSJunsdlctlon Therefore, any of the [ederating units may agree with any
other state 1o cnter into double taxation agreement.

2 e i, 35
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soals for Entering into Double Taxation Agreement

Many countrics have agreed with other countrics in treatics
to limit taxation. Tax treatics tend to reducc taxes of onc
country for residents of the other treaty country in order to
reduce double taxation of the same income. Thus, most tax
treatics define which taxes are covered and who is arcsident 8
and cligible for benefits. They also reduce the amount of §
tax withheld from interest, dividends and royaltics paid by
a resident of one country to residents of the other country,
Tax treatics also limit tax of onc country on business income
of a resident of the other country to that income of a
permanent establishment in the first country. Circumstances
which income of individuals resident in onc country will be
taxed in the other country are also defined through tax
treatics. In order to prevent or address disputes that may
cnsuc between countrics engaging in international trades,
tax treaties provide procedural frameworks for enforcement
and disputc resolution.™

The goals for entering into tax treatics often include
reduction of double taxation, climinating tax cvasion and
cncouraging cross-border trade cfficiency. It is generally
accepted that tax treatics improve certainty for taxpaycers
and tax authoritics in their international dealings.”"!

In the Nigerian context, if the tax authority declares
that arrangements have been made with the government of

from double taxation in relation to tax imposed on income
charged by the Personal Income Tax Act and any tax ol a
similar character imposed by the laws of the country, by

40 L& &7 Ty L] e . T
Tax Treaty’< http://en.wikipedia.org/wiki/tax-treaty> accessed on 03 March, 2011.

U Ibid, ‘




the cﬂ’z:ct of Scction 38 of the Personal Income Tax Act,
the arrngements shall have effect ifitis expedient that those
arrangements should have effect notwithstanding anything
in the Act. Similar provision is contained in Scction 45 of
the Companics Income Tax Act.

Avoidance of Double Taxation Agreements (D'TAs)
between Nigeria and other Countries

Nigeria has an extensive network of double taxation treatics
with other countrics™ which scck to prevent a taxpaycr from
being, ta:xcd in more than one jurisdiction upon some benefits
or gains. IExcept for the names of the countrics involved,
the avoidance of D'TA between Nigeria and other countrics
contain virtually the same contents. [owever, for casc of
reference, avoidance of DTA between Nigeria and United
Kingdom of Great Britain shall be cited as an example.
Article 1 ofthe agreement deals with the personal scope
of the agrcement. The agreement applics to persons who
are residents of cither Nigeria or UK. Article 2 covers the
taxes covered by the agreement. Thus, in the UK, the
agreempent covers the Income Tax, the corporation tax, the
capital gains tax and the petroleum revenuc tax. In Nigeria,
it covers the Personal Income Tax, the Companics Income

42 Nigeria Has bilateral avoidance of Double Taxation Agreements (D'TAs) with the following
coyplric:: Belgium, Canada, France, Netherlands, Pakistan, Philippines, Romania, South
Africa nnfl United Kingdom of Great Britain. See Avoidance ol Double Taxation Agreements
(DTA) between Nigeria and Other Countries< www.[irs.gov.ng/
DETAILED_COPIES_OF_THE_PUBLISHED_DATA BETWEEN_
NIGERIA_AND_OTI lER_COUN'l'R!ES.doc>acccssccﬂm 30 September, 2010.

Sce also Article | of the Agreement between the Government ol the Federal Republic of
Nigeria and the Government of the Kingdom ol Belgium for the Avoidance of Double
laxation and the Prevention of Fiscal Evasion with Respect Lo ‘Taxes on Income and
Capital Gains, made in Brussels on 20th November, 1989; Similar provisions are contained
inArticle 1 ol ‘cach of the similar agreements reached by the Federal Republic ol Nigeria
and Canada, I'rance, Netherlands, Pakistan, Philippines, Romania and South Alrica.

43




apital Gain Tax and the Petroleum Profits Tax." |
agreement also applics to any identical or substantially -
sithilar taxes which arc imposed by Nigeria or UK after
thd date of signature of the agreement in addition to or in
place of existing taxes. It behoves the competent authority
oflthe contracting states to notify each other of any
substantive change which has been made in their respective
taxation laws.®

| While Article 3 defines certain words and phrascs, in
gencral definitive perspectives, Article 4 makes
comprehensive provision for Fiscal Residence. It defines
resident of a contracting state as:
Any person who, under the laws of that state, 1S
liable to tax thercin by reason of his domicile,
residence, place of incorporation, placc of

management or any other criterion of a similar
nature.

However, where an individual is a resident of'both Nigeria
andr'l UK, then he shall be deemed to be a resident of the
state in which he has a permanent home available to him but
ifHe has permancnt home in both states, he shall be deemed
to be a resident of the state with which his personal and
cco}nomic relations are closer (that is centre of vital interest).

"" S!v:c also Article 2 of the Agreement between the Government ol the Federal Republic of
Nigeria and the Governments ol the Kingdom o [ Belgium, Canada, France, Netherlands,
Pakistan, Philippines, Romania and South Alrica.

45 In Nigeria, the term 'Competent Authority' in relation to Avoidance of Double Taxation
Agreements is the Minister of Finance or his authorised representatives. Bach of the
contracting states has its own competent authority. In Belgium, the competent authority
is also the Minister of Finance or his authorised representative; in Canada, he is the
Minister of National Revenue or his authorised representative; in France, he is the
Minister in charge of the Budget or the authorised representative; in Netherlands, the
competent authority is Minister of Finance just like Nigeria or his authorised
representative while in Pakistan, it is the Central Board of Revenuc or its authorised
representatives. In Philippines, the competent authority is the Secretary of Finance or

is authorised representatives while in South Africa, it is the Commissioner for the South
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hich he has his centre ol vital

1, l\'tw\\fcvcr. the statc In W
he shall be deemed to be a

interest fannot be determined,
residentjol the state in which he has a habitual abode. Il he
has a habitual abode in both states or in neither of them, he
shall be IdCClnCd {o be a resident of the state of which he is
national/| IHowevcer, if he is a national of both states or of
neither of them, the competent quthoritics'® of both states
shall scttle the question by mutual agreement. Where a
person other than an individual is a resident of both
countrics, then the competent authoritics of both countries
shall settle the question by mutual agreement.”’

Article 5 makes extensive provision for permancent
defines the term ‘permanent establishment’

establishment. It
as it relates to the agreement and what the term does not
1ent to include a fixed

cntail. It defines permancnt establishn
place of business uscd as sales outlet.™ However, the term
docs not include:
cilities solely for the purposcs ol storage,
handisc belonging

-

. the disc of fa
disp\ay or delivering goods or merce
to lhb cnterprisc;

« the maintenance of a stock of goods or merchandisce
belonging to the enterprise solely for the purpose ol
storage, display or dclivering;

1

authorised representatives. In the UK. it is the Board of
the General Delinition
['these countries.

Africa Revenue Services or his
Inland Revenue or its authorised representatives, See generally
Article in cach of the Avoidance ol DTA between Nig:‘r'm and cach 0
o [bid.
17 Agreement between the Government ol the Federal Republic of Nigeria and the
Government ol the United Kingdom of Great Britain and Northern Ireland for the Avoidance
of Double Taxation and the Prevention of Fiscal Evasion with Respect Lo Taxes on
Income and Capital Gains. Sce also Article 4 (3) of the Avoidance of DTA between the
Government of the Federal Republic of Nigeria and the Governments of Belgium, Canada, -
N Fr{mcc. Nclhgrlunds, Pakistan, Philippines and South Alrica. \ ’r‘:
1bid, Article 5 (4).
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. {he maintcnance of a stock of goods or merchandise
belonging to the enterprise solely for the purpose of
processing by another enterprise;

. the maintenance of a fixed place of business solely for
the purposc of purchasing goods or merchandisc or of
collecting information for the enterprisc; and

. the maintenance of a fixed place of business solely for
the purposes of carrying on for the enterprise any other

activity of a preparatory or auxiliary character.”

‘ Artiéle 6 deals with taxation of income from immovable

property of the contracting state. Immovable property in

' this sense has the meaning ascribed to it under the law of

the contracting statc in which the property in question is
situated. The provision applics to income derived from-the
direct use, letting or usc of any other form of immovable
property. It also applics to income from immovable property
of an cnterprise and that which is used for the performance
of independent personal service.® '

Article 7 is on taxation of business profits ofenterprises
of the contracting states while Article 8 talks about tax
cxemption in respect of profits and gains derived from the
operation of ships and aircraft in international traffic.””

49 Ipid Article 5 (3). The term has also been defined in Article 5 (1) to include especially a
place of management; a branch; a factory; a workshop; a mine; an oil or gas well, a quarry
or any other place of extraction of natural resources; a building site or construction or
assembly project which exists for more than three months; the provision of supervising
activitics for more than three months on a building site or construction or assembly
project; and installation to the sale of machinery or cquipment where the charges payable
for §uch activitics exceed 10% of the free on board sale price of the machincry or
equipment.
Income derived from immovable property in this sense includes income derived from
agriculturc or lorestry situate in the other contracting state. _
51 Thus, the prolits of an enterprisc ol a contracting stat¢ arc taxable only in that state
unless the enterprise carries on business in the other contracting state through a permanent
establishment situated therein.

50




3l

N L B AR T

r I;ouble Taxation Treaties
While Article 9 is concerned with taxation of profit of
associated enterprises, Article 10 is on taxation of dividend
derived from a company which is a resident of a contracting
state by & resident of the other contracting state. Thus,
where a company which is a resident of a contracting state
derives profits or income from the other contracting state,
that other|state may not impose any tax on the dividends
paid by the company and beneficially owned by persons
who are rlot residents of the other state or subject to the
company’s undistributed profits, even ifthe dividends paid
orthe undistributed profits consist wholly or partly of profits
or income arising in that other state.

Articl“‘p 1T and 12 discuss taxes on interest arising in a
contracting state and paid to a resident of the other
contracting state™ and royalties arising in a contracting state
and paid to a resident of the other contracting state
respectively.> |

Subject to the provision of Article 8 of the agreement,
which exempts a resident of a contracting state to pay tax
in the other contracting state in respect of profits or gains
derived [rom the operation of ships and aircraft in
internatiohal transport, Article 13 allows a contracting state
o tax capital gains in accordance with the provisions of its

|
. l
* However, the provision of Article 10 does not apply if the right giving rise to the
dividends was created or assigned mainly for the purpose of taking advantage of the
Article and ot for bona fide commercial reasons.
The word 'infernet’ is defined in Article 11 to mean income from debt claims of'every kind
whether or not secured by mortgage

the debtor's lprofit. _
-The word 'rciyaltics' in Article 12 means payment of any kind received as consideration

for the use of, or for the right to use, any copyright of literacy, artistic or scientific work,
including cinematography films and films or tapes used for radio and television
broadcasting; any patent, trademark, design, model, plan, secret formula or process or for
the right to use industrial, commercial or scientific equipment,

and whether or not carrying a right to participate in
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domestic law.* Article 14 provides for taxation of
independent personal services. Thus, any income derived
by aresidentofa contracting state in respect of professional
services® or other independent activities of a similar
haracter is taxable only in the state unless he has a fixed
base regularly available to him in the other contracting state
for the purpose of performing his activitics, in which case |
so much ofthe income may be taxcd in that other contracting
state as is attributable to that fixed base.”
Articles 15, 16, 17 and 18 border on taxcs on dependent
personal services, director’s fees, artists and athletes and
pensions and amenities respectively. Article 19 provides
for taxes on remuncration on government service. Thus,
remuneration other than pension paid by a contracting state
or political sub-division or a local authority thercof to an
individual in respect of service rendered to that state or
sub-division or authority is taxable only in that state, except
if the services arc rendered in that other statc and the
individual is a resident and a national of that state.’®
Articles 20, 21 and 22 cxempt students, trainees and
taachers from double taxation in respect of education,
training, study or research. Article 23 prevents subjecting
nationals of a contracting state to taxation more than the
taxation to which nationals of the other contracting state in
|
** (Capital Gains Tax accrues onan actual year basis and it pertains to all gains accruingtoa
taxpayer from the sale or lease or other transfer of proprietary rights in a chargeable asset
;wh'ich are subject to a capital gains tax of 10%. Such chargeable assets may be corporeal
or incorporeal and it does not matter that such asset is not situated in Nigeria. However,
:wherc the taxpayer is a non-resident company or individual, the tax will only be levied
on the amount received or brought into Nigeria.
s Th_e term ‘Rrofcssionai Services' is defined in the Article to include especially independent
fscngn'u'ﬁc, literary, article, educational or teaching activities as well as the independent
., activities of physicians, lawyers, engineers, architects, dentists and accountants.
It appears that other professionals performing independent activities are also within the

. purview of the Article, rendering professional services.
This provision does not, however, apply to pension.

1
\
i
|




> same circumstances are or may be subjected.Article
241s on mutual agreement procedure while Article 25 makes
provision for exchange of information between the
contracting states through their respective competent
authorities
Articlg 26 provides for inapplicability of the agreement
to fiscal privileges of diplomatic agents and consular officials
under the general rules of international law or under the
provisions of special agreement® while Article 17 provides
lor the need of cach of the contracting state to notify the
other contracting state of the procedures required by its
law for tﬁic bringing into the completion of the
agreement.®' Article 28 is the concluding Article and deals
with termination of the agreement. Although, the agreement
was signed on 9™ day of June 198752 and remains in force
indefinitely, either contracting state may terminate it through
the diplomatic channel by giving notice of termination to
the other contracting state at least six months before the
end of any calendar year.®
The situation as it stands is that on international level,
income {rom e-commerce is taxed under the various double
tax conventions which may or may not be based upon the

* "Taxation' in this Article means taxes of every kind and description.

* Anindividual who is a member of the diplomatic, consular or permanent mission of
contracting sjate or any third state which is situated in the other contracting state and
who is subject to tax in that other state only if he derives his income from source therein,
shall not be Tzcm to be resident of that other state.

' Article 27 (a) and (b).

** The Nigerian Avoidance of DTA with Belgium was made on 20th November, 1989;

Canada on 4&]\ August, 1992; Netherlands on 11th December, 1991; Pakistan in 10th
October, 1989; Philippines on 30 September, 1997 and Romania on 21st July, 1992.

** Itis hoped tht the terms of the agreements would be respected by all contracting states.

ik
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OECD Model.% Several governments and organisations
have proposed model treaties to use as starting points i
their own negotiation. The OECD model treaty is often used
as such a starting point. It is, therefore, hopeful that since
Nigeria has also entered into avoidance of double taxation
agreement, cross-border trade efficiency would be
encouraged and there would be improvement in certainty
for taxpayers and tax authorities in their internationa
dealings. - r T

- .é
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Value Added Tax on
| Electronic Commerce
|

The Niéerian law does not make specific provisions for
Value Added Tax (VAT) on electronic commerce. However,
because of the borderless nature of electronic commerce,
what obtcuns in the international environment shall be of a
guide in determining what will be VAT on e-commerce.
Where goods or services arc supplied to an c-commerce
customer whether the business is obliged to account for
VAT will depend upon whether the supply is of goods or
services, where the supply is treated as made.

Implications of Electronic Commerce for VAT
"Purposes

The imp\ications of e-commerce for VAT purposes can be
cxamine? in the context of three types of transaction and
thesc are;

* supplics of physical goods to business or private
consumers;

* supplies of elcctromc services to business customers;
and

K suppllcs of electronic services to private consumers.®

** "Taxation of e-commerce’ <hltp:/fwww.out-law.com/page-7512 accessed on 03 March, 2011.
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Consumers

Supplies of physical goods are generally deemed to be made | :
in the place where the goods arc located when they are §
dispatched. Where, however, the goods are merely ordered

ising electronic communications, this will not affect the £
way in which they are treated for VAT purposes. The §
location of goods and therefore their place of supply for §
VAT purposes will not be altered by internet ordering.®® 3
|

Supply of Electronic Services to Business Customers
Supplies of digitised products are treated as supplies of
services rather than goods. Individuals receiving supplies
in a personal capacity arc treated as belonging to where
they have their usual place of residence and businesses are
treated as belonging to where they have a business or fixed
stablishment which has the benefit of the service.®’

upply of Electronic Services to Private Consumers

rivate consumers will generally not be registered for VAT
nd, therefore, it would be impracticable to require them to
account for VAT,

The place of taxation with respect to goods is
letermined upon the physical location of the goods
concerned regardless of where the parties reside. The
meaning of a supply of goods has received judicial

Supply of Physical Goods to BuSiness or Private



con31de1 ation. It has been held that supply for such purposes
in relation to goods from one taxable person to another,
cither u%medlatcly or at a future date, 1rnphes the cxistence
of the gpods at such time of transfer.*®

% Theotrue case 'citgd in Subhajit Basu, Global Perspectives on E-commerce Taxation Law
(Ashgate Publishing Limited, England 2007) 71.




Global Initiatives for

9 Addressing Taxation of
Electronic Commerce

Electronic commerce has the potential to be one of the
greatest cconomic developments of the 21 century. It
provides a fundamentally new way of conducting
commercial transactions. It has potentially far-rcaching
economic and social implications on many facets of lilc
including the environment, the nature of work and the role
of governments. The cconomic distance between
producers and consumers shrinks; new products and
markets will be created; traditional intermediaries arc being
replaced and new and far closer relationships will be forged
between ! businesses and consumers and between the
different parts of global enterprises. Revenuc authorities
have a role to play in realising this potential. There is, at
least on the general conceptual level, a wide consensus
about the need for such a sct of higher tax principles and
even about their general identification. While much of the
atlention on c-commerce taxation is focused on state sales
gnd usc tax, a lot of work is being done on the international
income taxation of c-commerce.*

& A . i
Ehk_llgas’ A. Ass;makopoulos. George K. Kotsimpos, Anastasios N. Riggas, 'International

; -S axation ? E- Co,mm_erce using Systemic Analysis’ <http://www.afscet.asso. fr/
esSystemica/Crete02/Assimakopoulos, Kotsibos,Riggas.pdf >accessed on 23 July, 2011.
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and policy makers over the years. It has really posed some
significant problems for them. This new phenomenon of £
contractual relationships between unknown buyers and
scllers, whose only common link is the c-platform which
offers them facilitics of their interaction, has really rendered
obsolete the concept of ‘identity of partics’ in contractual
law terms. But nonctheless, the system is thriving fast, laws
or no-laws to govern it and is fast becoming the norm for
both business and individual transactions worldwide,

This has also led to the problem of taxation (though
some consider that tax is a problem in itself) of such
transactions which take placc through the clectronic medium
and thus are not only hard (o trace but also hard to take into §
account and apply the traditional jurisdictional-based
regimes of taxation of such transactions and the income
derived therefrom. 4

T

The first and foremost approach towards dealing with §

such situations can be attributed 1o the Ottawa Confercnce
on Electronic Commerce (1998) organised at the behest
of Organisation for Economic Co-opceration and
Development. While the Conference as such was one
simply focusing on e-commerce and the re-thinking
required to be done in the legal arena in regard to this
cmerging arca was not onc specifically meant to shape the
principles or policy basis for taxing such transactions,
nonetheless, the outcome of the Conference did shed some
light on that aspect as wel], 70

" "Taxation of E-commerce: Traversing the Principles Route’ <http:// legalperspectives.
lzag)olg]spot.com/2008/02/taxation-of-e—commcrcc-lraversing.html> accessed on 10 July,

L Uit o
e

E-commerce has become a hot topic for rescarchers

4
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Taxation of e-commerce has become a major concern
to the ihternational environment. It is instructive to note that
the Otrganisation for Economic Co-operation and
Develgpment (OECD), the European Union (EU) and the
American, Australian and Canadian governments, among
others, have issued reports identifying the critical issues
raised by the advent of electronic commerce for the world’s
taxing regimes and they arc engaged in ongoing efforts to
address those issues. In some cases, they have even
proposcd tax policies on Internet commerce. Nigerian tax
authoritics are yet to make any such definitive move in this
respect.”t In this regard, the OECD guidelines, UK,
Luropcan Union and American approaches to taxation of
e-commercc shall be examined.

Guidelines within the Framework of Organisation for
Economic Co-operation and Development (OECD)

In 2010-2011, the OECD celebrated its 50" anniversary.
Over 11?(: last half-century, the OECD has demonstrated its
ability {0 act as a forum in which both member and non-
member countries can work together to share experiences
and scck solutions to common problems, including in the
tax arca.” The OECD countries agreed to work on ways in
which éountrics can improve their VAT relief methods and
procedures whilc ensuring that there are proper safeguards
against ‘jfraud. As a first step, draft guidelines on neutrality
were published on the OECD website in December 2010

for public consultation. These guidelines are based on three
main principlcs:

" Oduntan Olugbemi Adebayo, "Taxation of Elcctronic Commerce: Prospect and Challenges
for Nigeria' (LL.B Long Essay, University of Lagos, Nigeria 2010) 48-49.

’* Alain Charlet and Stéphane Buydens, 'The OECD's Draft Guidelines on Neutrality for
Valuc Added Taxes' (2011) 61(6) Tax Notes International, 443.
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foreign businesses should be neither disadvantaged nor
advantaged comparcd with domestic businesses in the
jurisdiction where VAT is due or paid;

0

governments may choose from a number of approaches
o implement this principle in practicc; and

{  when specific administrative requircments for foreign
businesses are deemed necessary, they should not create
a disproportionate or inappropriatc compliance
burden.”
Taxation of c-commerce has become a major concern for
nternational agencies and tax authoritics worldwide. In
Europe, North America and Australia and in many Asian
countries, substantial rescarch has been conducted on the
impact of c-commerce on taxation. Among the plethora of
books, reports, articles and papers produced on the topic,
the work of OLCD stands out as the most significant. The
theme underlying throughout OECD work done is that
overnment is 1o successfully meet the challenges posed
ﬁy c-commerce for taxation systems and a global co-
srdinated approach is required to tax a truly global
phenomenon.”
In November 1997, the OECD organised a joint
bovernment and business conference in Turku, Finland
sntitled “Dismantling the Barriers to Global Electronic
Commerce”; the title which underscored the QLECD’s
{ovcrall approach. A key principle overlaying all the OECD’s
;work on clectronic commerce is the creation of an

p—

"> Ibid, 444.

" Dayana M, K., 'E-commerce and Taxation' <http:/articles.manupatra.com/
PopOpenArticle.aspx?ld=f3c75cea-57¢1-4b7e-a88 1-3c5a339eddc7& xtscarch=>
accessed on 10 July, 2011.

-
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cnvironment in which clectronic commerce can develop its
full potential. For tax, this has required a {iscal environment
that stifikes a balance between development of clectronic
commeree and the need to secure the revenuc base on which
so much government expenditure is based. The Ottawa
OLCD Ministerial Conference in 1998 ‘A Borderless World
— Realising the Potential of Electronic Commerce’, which
brought together OECD and non-OECD governments and
the busihess community, furthered this through the adoption
of the Ottawa Taxation I'ramework Conditions, which
included a sct of broad taxation principles that should apply

to c-coq’unerce.75 |

The OECD, with its long history of developing practical
solutions to international tax regimes, has reacted to taxation
of electronic transactions and by 1998, it had agreed the
Ottawa Taxation IFramework Conditions. Thesc set out a
number of principles that governments should adopt in
their approach to taxation of clectronic commerce. Since
1998, the work of the OECD’s Committeec on Fiscal
Affairs (CFA) has continued to develop these principles
into practical guidance for international application. In
particular, the OLECD cstablished Working Parties in an
attempt to craft an intcrnational tax policy.

The OECD has prescribed certain guidelines that
governments should consider in formulating new provisions
for the regulation of taxation of e-commerce. These
guidelings are summariscd as follows:

* the technologies underlying e-commerce offer
govc}nmcnts significant new opportunitics to improve

”* 'Implementation of the Ottawa Taxation Framework Conditions' <http://www.oecd.org/
dataoccd/45/19/20499630 >accessed on 22 July, 2011,
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in January 1999 for two ycars to allow them time for a
thorough consideration of all the issues. These comprise
governinent officials from OECD as well as non-OLECD
states and representatives of the international business
commuhity.

In ils latest progress report on the Implementation of
the Iramnework conditions, the OECD’s Committee on
Fiscal AlTairs confirms that the most frequently quoted
principl¢ during the analysis has been that ol ncutrality of
taxation 'between clectronic commerce and conventional
commerce. However, it has also noted that this principle
may be breached if the taxation of e-commerce continucs
to be studied in isolation to international tax issucs impacting
conventional commerce.”

In 2003, the OECD’s Consumption Tax Technical
Advisory Group (TAG) released a report on c-commerce
implementation issues®® which considered two [urther issues
high on the political agenda. These further issucs are the
potential for double taxation or non-taxation as a result of
conflicting place of supply rules, conflicting definitions,
conﬂictin%lax results arising from diffcrences in verification
requirements between jurisdictions and incompatible
approachds to ‘bundling’ issues.*' That report identified

different approaches which have been taken by countries
to the taxalion of cross-border services and intangibles
in national tax systems.® The cmerging international view

™ Ibid.

™ Graham J. [1. Smith, /nternet Law and Regulation (4th Ed. Sweet & Maxwell, London,
2007) 1036.

* OLCD 'Implementation Issues for Electronic Commerce'<www.oecd.org/dataoecd/38/
42/55_94899.pdl>acccsscd on 20 July, 2011.

: That is where an e-commerce supply involves a number of different elements.
Graham J. H. Sinith, /nternet Law and Regulation (4th Ed. Sweet & Maxwell, London,
2007) 1036.

-
|
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i that such different approaches have increased the potential
(or double taxation and unintentional non-taxation, not just
for c-commerce but in the broader context of international °
\ade in services and intangibles where consistency between
Jdountries is increasingly cssential.® Conscquently, focusing
dn c-commerce issucs as a scparatc calcgory of scrvices |
alone may mean that issues affecting other internationally |
be missed out or lead to further °
d, thercfore, that the

ach to taxation

-

{taded scrvices will
international conflicts. It has appearc
(bECD84 is adopting a morc holistic appro
rather than on specific aspects of c-commerce.’ ,
- The international view is that the OLECD Framework 1
Conditions will remain valid as they broadly reflect the
philosophies and policy goals of existing tax rules in most
countries. However, the Framework Conditions and related work
0N C-COMITICICE are NOW being incorporated into the committee’s
mainstream work on international commerce issues.®

The European Union’s Approach to Taxation of

Elcctronic Commerce

I'he Buropean Union (EU) [i-Commerce Directive provides
that for clectronically delivered services, the supply will be
ireated as being made in the BU if the recipient belongs
there. Supplics to EU member state recipient will, therefore,
be subjected to the state’s VAT regardless of where the
supplier belongs. |

"3 Ibid, 1037.
’f: Through its commitlee on Fiscal Allairs.
¥ This does not, however, mean that the Framework Conditions are no longer relevant
g although they were designed in the context of e-commeree.
% 821)11111013_}1 Smith, Internet Law and Regulation (4th Ed. Sweet & Maxwell, London,
R7 =y e
New European E-Commerce VAT Rules <http://www. fdepa.com/VAT.rules.htm>
accessed on 03 March, 2011,
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It is| submitted that since there is no specific legal
framewaork for VAT on c-commerce in Nigeria, the position
stated in {the EU Directive can be served as a guide to VAT
on e-commerce in Nigeria. More importantly, the VAT rules
for non-I:U supplicrs selling to customers in the EU will
remain ynchanged, with the VAT paid by the importing
company under self-assessment arrangements.*® Reference
(o FU Directive as a guide is an important factor for
consideration in taxation of e-commerce generally and VAT
on c-conimerce specifically.

This is because IU is the first significant tax jurisdiction
in the world to develop and implement a simplificd
framework for consumption taxes on c-commerce in
accordance with the principles agreed within the framework
of the Organisation for Iiconomic Co-operation and
Development (OECD). The Directive, thercfore,
complements the international process of QECD. ¥

In 1999, the Europcan Commission issued a Working
Paper torevise the current tax rules of the VAT Directives
for both| goods and services, regardless of the medium
through! which thesc items arc sold. The paper also
reccogniged the need to apply existing taxation rulcs
cllectively. It acknowledged that VAT procedures tend to
be complex and the delays in obtaining refunds of VAT

|
i

|

" VAT on E-Commerce’ <http:/Avww.expartax.nl/vatecommerce. htm> accessed on 03 March,
2011. Note that the OECD principles on the taxation of ¢-commeree were agreed at a
1998 conference in Otlawa. These principles establish that the rules for consumption
taxes (such as VAT) should result in taxation in the jurisdiction where consumption takes
place. Sce generally OECD Electronic Commerce: Taxation Framework conditions, A
Report by the committee on Fiscal Alfairs as presented to Ministers at the OECD
Ministerial Conlerence, ‘A Borderless World: Realising the Potential of Electronic

N rCom‘mcrc:‘c' (Olla_wa, 1998).

VAT on Electronic Services'<http://ec.curopa.cultaxation_customs/taxation/vat/traders/
e-commerce/index_en.htm> accessed on 22 July, 2011, -
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' paid in other member states arc major disincentive to cross-

border trade.”

In Junc 2000, the Europcan Commission presented a |
proposal for a dircctive to modify the rules for applying
VAT to certain services supplied by clectronic means as
well as subscription-bascd and pay-per-view radio and

— - ——

tclevision broadcasting. The objective of the proposal is

' to create a level playing field for the taxation ol digital

;‘ c-commerce in accordance with the OLECD principles. The
‘proposal mainly concerns the supply over clectronic
nctworks of software and computer services generally. The
proposal would ensure that when these services are supplied |
for consumption within the Buropean Union, they are subject |
to EU VAT but when thesc services arc supplied for
consumption outside the Buropcan Union, they arc

cxempted from VAT?!
In 2002, Council Dircctive 2002/38/I:C on the VAT

arrangements applicable to radio and television broadcasting,
services and certain clectronically supplied services was
adopted on 7 May, 2002 and entered into cffect on 1 July,
2003. Effcective July, 2003, the European Union’s directive
on clectronic communications requires all non-IEU
companics sclling digital goods and services online to
consumers within the EU to register with an 12U tax authority
and charge, collect and remit VAT. Non-resident businesses
can rcegister under an interim ‘special scheme’ arrangement
with one EU member state, which will operate a form of
clearinghousec to cnsurc cach EU member statc receives

»0 Richard Jones and Subhajit Basu, ‘Taxation of Electronic Commerce: A Developing
Problem' (Paper presented at 16th BILETA Annual Conference, 2001) 8. Sec also http:/
/www,bileta.ac.uk/0 1 papers/rjones.html> accessed on 16 December, 2009.

ot Ibid.
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services were sold.”
In 2006, Council Directive 2006/58/EC was adopted

on 27 Jurfc, 2006; Council Dircctive 2006/138/EC was
adopted on 19 December, 2006 and Council Directive 2008/
8/EC was adopted on 12 February, 2008. These VAT
| arrangements were extended until 31 December, 2009. As
' {aras clectronically supplied services arc concerned, Council
Regulation (EC) 792/2002 temporarily amending Regulation
(BEC) 218/92 on administrative co-operation in the ficld of
indirect taation (VAT) subsequently included in Regulation
(EC) 1798/2003 introduces additional measures necessary
for the registering for VAT purposes of c-service traders
| not established within the Community and for distributing
’ the VAT receipts to the Member States where the services
|
F

!
i

were actually used. Under these new rules, BU suppliers
" arc no longer obliged to levy VAT when selling on markets
| outside thd I3U, thereby removing a significant competitive
" handicap. Previously under tax rules drawn up before, XU
suppliers had to charge VAT when supplying digital products

cven in countrics outside the BU.”

- Thechanges climinate an existing competitive distortion
by obliging non-EU supplicrs to charge VAl as LU suppliers
“when they arc providing clectronic services to EU non-
taxable persons, something which EU businesscs had been
“actively secking for some time. The VAT rules for non-EU

u2 Oduntan Olugbemi Adebayo, "Taxation of Electronic Commerce: P
for Nigeria' (l.L.B Long Essay, University ol Lagos, Nigeria 2010) 53.

»3 '"WAT on Elecironic Services' <hltp://cc.europa.cu/ta,\'mionﬂcusloms/tax
c-commerce/index_en.htm> accessed on 22 July, 2011.

rospect and Challenges

ation/vat/traders/




pem ;
ﬁ'om Dircctive 2008/8/EC that the ruleg
- atroduced by the Dircctive 2002/38/1:C would be extended
from st January, 2010 as a permancnt mcasurc. This
Directive also provides that VAT on teleccommunications,
radio and television broadcasting and clectronic services
supplicd by a supplicr established within the Community to;
| non-taxable persons also established within the Community
will be charged in the Member State where the customer:
belongs from 1st January, 2015.%

According to the Luropcan Union, therclore, the:
existing rules do not adequately address the supply of !
services delivered online by digital means, notably as regar ds § E

"such services traded between U and non-LEU countries §

'since they were not cnvisaged at the time the current }
legislation was cstablished. As a result, application of the §

l current tax rules to clectronically delivered services pr oduccs
discriminatory results.

In summary, cven though the Lumpcan Commission |
hopes to be able to tax trade in digitised goods, 1t 1s hkcly
that a substantial part of the sales of such goods will escape
taxation. For physical goods, however, the EU scems on a
morc promising track with the main revenue problcm being

+ one of redistribution among the member states.”

" Jbid.

for Nigeria' (LL.13 Long Essay, Universily ol Lagos, Nigeria 2010) 55.

Ty sy &
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paper was

\
In Octobclr 1998, the former UK Inland Revenue and Her
Majcsty (IIM) Customs and Excisc published a joint paper
on tax policy regarding e-commerce. Not surprisingly, the

almost identical in content with that ofthe OECD

Iramewonk Conditions. In April 2005, the Inland Revenue

" and Her Mpjesty’s Customs and Ixcise merged departments
o become ['Her Majesty’s Revenue & Customs.’ IFollowing

themerger; the UK’s 1998 joint paper regarding c-commerce

has been
developm

withdrawn but as an active contributor to the
Pt ol international tax policy, the UK has

continued to support and implement into its own tax regime

the approa

c-commerce

¢hes taken by the OECD and EU on taxation of

So, on ipurcly domestic level, UK tax policy sceks to
promote the¢ OECD I'ramework Conditions, particularly the
principle ol neutrality to ensure that UK residents conducting

business vi

a the internet in the UK are taxed in the same

way as persons running a traditional, physical business.%
Inthe UK, taxes arc imposed on the worldwide income

ofany person tax resident in the UK or on income arising in

the UK of any person not resident in the UK. The starting

point is thaj
resident, all

a company incorporated in the UK is a UK tax
hough it may instcad be treated as being tax

resident in gnother jurisdiction under the terms ol a relevant
lie-breaker provisions in a double taxation treaty with such

jurisdiction.

A company incorporated outside the UK may,

however, also be UK tax resident if it is ‘centrally managed

“Graham J. H. Sn
2007) 1037-103

ith, Internet Law and Regulation (4th Ed. Sweet & Maxwell, London,
8.
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and controlled’ from the UK; and this is also subject to the
provisions in a double taxation treaty. ¥

The United States’ Approach to Taxation of
Electronic Commerce

In the US, the challenges posed by taxation of clectronic
commerce have constitutional as much as technical
connotations. Design and operation of federal, state and

local taxes must be within various constitutional paramcters. .
Thus, state and local taxes can be struck down il they
impede interstate commerce in violation of the Commerce
Clausc of the U.S. Constitution. IHence, cfforts have been
‘dirccted at these through the harmonisation of legal,
| constitutional and technological approaches.”

The US doces not have a VAT but rather has sales taxes
imposed by most but not all states and by many local
governments. Sales taxces paid by the consumers arce
collected by merchants. The problem comes when a
business is not physically located in a State but sells to
residents of that State.”” The controversy surrounding
Internet taxation resulted from court decisions that exempted
from taxcs mail order sales (o out-of~town residents. In
two landmark court cascs ol National Bellas Hess v.

Department of Revenue of the State of Illinois" and Quill
v, North Dakota, the U.S. Supreme Court concluded that
' requiring merchants to calculate, collect and remit the appropriate
‘tax to the appropriate authoritics would constitute an unduc

“ Taxation of E-commerce' hitp://wwi.out-law.com/page-7512 accessed on 03 Mareh,
2011,

2 fbid,

" [bid.

386 U.S. 753, 1967.

" 504 U.S, 298, 1992 |

|
{
{
|
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Global Initiatives for Addressing
cly 35,000 state and local

sc of the approximat

The Court decided that merchants were
llect sales taxcs {from customers that
o the merchant had a ‘nexus . '
decisions cfTectively absolved

(s of their responsibility for tax collection on out-
for the remittance of the tax

burden becau
{ax rates in cffect.
only rqquired to cO
reside fn a statc wher
‘Thig Supremc Court’s
merche

of-statc salcs but responsibility
remained for consumers. Moststates require the remittance

of ‘usc’ taxes for goods bought from out-of-statc vendors.
The rat¢ of thesc usc taxes was usually identical to the state
salcs la# rates for goods sold within the state. It was the

{individual consumers to report 1o their state

responsibility o
ved and pay accordingly.

governments how much tax they oy
While usc taxes provided governments with a lcgal basis

(o collect revenuc on out-of-state purchases, such collcction
rarcly occurred. Compliancc with usc tax was very low, as
most consumers were unawarc that they were required to
Few states attempted to collect them from

pay them.
States that took measurcs Lo collect

individual consumers.

usc laxcE met with little success.
Sovbral states, such as New Jersey, had a scparate

linc for ﬁsc taxcs on residents’ income tax forms. In 1997,
less than 1% of New Jersey residents reported usc taxes.
Although, the inability to collect usc taxes on catalog sales
hgd not led to new tax legislation, the risc of the Internct
significantly changed perceptions about the scale of
purchascs potentially frec from state and local taxcs. As
more transactions migratc to the web, state and local
governments fcar a substantial crosion of their tax bases.'®

9 A naviie lone 1
<l oy
v defined ic a nhyveical nrecence ciwch ac a warehatice ar retail outlet
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IFears of dWi.ndling.revcnucs were accompaniced by the
cancerns of off-line main street merchants who [cltthat the
tax advantage of online stores gave them a significant
adyvantage. These issues led to the introduction of bills in
seyeral state legislatures, all of which were aimed atproviding
some form of tax collection on online sales at least from
their own residents. On-line merchants, however, argued
that they had to bear delivery costs, which, as with catalog
sales, offset the tax exclusion. The online merchants also
argued that they did not use state resources other than for
delivery and hence should not be required to pay state taxes. -
While state and local governments were clamouring for
action, the federal government was clfectively putting on
the brakes. The Internet Tax Freedom Act (ITTFA) 1998,
introduced in Congress by Representative Christopher Cox
and Senator Ron Wyden, was passed as part of the
O{‘nnibus Appropriations Act of 1998. Placing a three-year
111@1‘&01‘&1111 on new Internet taxes, the I[TTA also created the
Advisory Commission on Electronic Commeree in April 2000.'**
| The Advisory Commission presented 1o congress the
regqults of its 10-month study of taxation and internet issues.
The proposal of the Commission includcs:
e | extending the current moratorium on Internet taxes for
five years;
* | prohibiting the taxation of digitised goods and products
" and their non-digitised counterparts;

[

* banning all taxes on internet access;
» abolishing the federal excisc tax of three percent on
telephone calls;

104 nternet Taxation'<https:/gsbapps.stanford.cdu/cases/documents/P36.pd[>accessed on
10 July, 2011




: : governments (o reform
Industry-specific telecommunicatjons taxcs;

it clear when state and Jocal governments could
levy taxes on vendors of interstate commerce:

*  ¢ncouraging statc and local officials to work together
to simplify their sales tax collection systems and make
them more uniform: and

*  cstablishing a new Advisory Commission 1o monitor
the ongoing ¢fforts and to determine whether states
and localitics should be allowed 1o colleet taxes on
out-of-state Internet vendors once tax code
simplification code is complete. !

The commission's proccedings helped widen public

awareness of the issuc and provided an cxceptional

framework for debating complex tax issuc.'®
In November 2001, new legislation was passed to
extend the moratorium introduced by the 1998 1 1T°A for 4
further two years and in November 2003, the US House
of Representatives passed the Internet Non-Discrimination
Bill, a picce of legislation designed 10 permanently extend
the morgtorium. The Bill was, however, not approved by
the US Scnate and a compromisc Bill was subscquently
passcd in December 2004 which extended the moratorium

by four vears.'?’

" Richard Jones and Subhajit Basu, ‘Taxation of Electronic commerce’ A Developing

Probiem’ (Paper presented at 16th BILETA Annual Conference, 2001) 8. See also hitp /

Awww.bilcta ac.uk/Q | papers/riones. tml> accessed on 16 December, 2009.

:: g:hnl 1. Smith, Internet Law and Regulation (4th Ed. Sweet & Maxwell, London,

2007) 1038
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While the US government strives to evolve appropriate

‘thethods for taxing c-commercee,'”™ consumers and

cchnology vendors largely take opposite view. They view
hat there should be no new internet taxes. The Internet Tax

Fairness Coalition in the US has argued that imposing,

additional taxes on internet sales could scverely hamper
existing small and midsize resellers and retailers and could
forestall others from entering the market. They fecl that
interstate commerce and the cconomy are burdencd by

multiple, confusing and discrepant state tax rules. Therelore,

,d‘cvclopmcnt of a simple and consistent system is critical.
I'hey, therefore, support the following objectives:

Establish simple and uniform sales and use tax rules
that abridge compliance burdens for all taxpayers;
I’nact ncexus standards for business activity taxes that
do away with the potential for double taxation;
Advance availability of the Internet to all by prohibiting
taxcs on access fees; and

Preclude multiple and discriminatory taxation by
extending the application of traditional tax rules to
clectronic commerce.'”

The United States generally taxes the U.S. source income
' non-resident individuals and forcign corporations. With
respect to income that ariscs from a trade or business,
however, the United States generally asserts jurisdiction only
with respeet to ‘taxable income’ which is cffectively
connccted with the conduct of a trade or business within
the United States. Morcover, under income tax treatics

0¥ Likely based on the residence ol the consumer,
i rTaxation of E-Commerce' <ht(p://packet-onc.com
commerce%20.pdf> accessed on 09 July, 2011.

/docsp [/Taxalion%200(%20¢-

Taxation of Electronic Commerce ..,
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Global Ijitiatives for Addressing Taxation of 5
7

Wthl}. the Umtc':d States has entered into with 48
countries, Ehc United States generally asserts its right to
attribuablo (o & ‘pormanont l‘i t({)n y whcn' ’such Income is
; e stablishment’ or ‘fixced basc’
in the United States.
. The app]'ication of these basic principles of the U.S.
income taxation to clectronic commerce creates a number
of problems. First, the question whether or not a foreign
person engaged in clectronic commerce is conducting a
trade or business ‘in the United States’ is difficult to resolve
by reference to the traditional criteria for resolving that issuc.
The concept of a U.S. tradc or business cvolved in the
context of conventional commerce, which has typically been
ted through identifiable physical locations.
oven ifa forcign person engaged in clectronic
commerce with the U.S. customers is decmed to be engaged
5. trade or business, it may be cven more problematic
person has a ‘pcrmanent
cstablishment’ in the United States in the many cascs that
will be|governed by the U.S. tax treatics. Sincc clectronic
commdree can (and ofien will) be conducted without a fixed
placc of business in the United States, il:lCOmC that might
havc bcf:cn subject to the U.S. tax were 1t carned throqgh
more traditional commerce may escape thcl}J-S- taxation

: - |
when carned through clectronic commerce.

condu?
Sdcondly,

ina U.]
to suggest that such a

es lor Tax Administration’< hitp://unpan |.un.org/ -
001065.pd!> accessed on 23 July, 20

¥

merce and the Challeng

1o 'Llectropic Com
/publ ic/documents/un/unpan

i nlrado?/ groups



| Implications of Conducting
10 | Electronic Commerce on
| Nigerian Tax

Nigerian traders engaging in e-commerce transactions must

take cognisance of the relevant Nigerian laws with regard to
their internet activities, especially the Value Added Tax Act
to know which goods and services are taxable and which
ones arc cxempted {from taxes under the Value Added Tax
Act. Similarly, the implications of a non-Nigerian clectronic
commerce trader on Nigerian tax must be taken into
consideration by a non-Nigerian trading with Nigerians in
c-comimerce {ransactions.

Implications of Nigerian Traders Conducting
Flectronic Commerce with Overseas Customers

E-commerce transactions arc not specifically provided for
under the VAT Act as being exempted {rom tax.'!!
It is submitted that any goods through c-commerce

|

{ransaction arc taxablc goods under the Nigerian VAT Act

1 i ir ‘ ap V1
11 The following are goods exempted [rom (ax in :!m rn sé SichcdLglgcﬁi\c/ﬁ’lijgcéleg;} LA
4 “ederati “Nioeria 2004 all medical and pharmaccutice s; bas
Laws ol the Federation ol'Nigeria 2004: 2 . rmaseutic e
l'o(od items; books and educational materials; l?ﬂby plOdUCFS,‘lCHI,lIS?l) anCélC]ZtU Eblf”lc\’porls;
i -al and velerinary medicine and farming transportation equif allexports,
S ashincry fmpa { o the Export Processing Zong; plant, machinery
plant and machinery imported [oruse in the Export P lq . ctrok’:um e aone;
and cquipment purchased for utilisation of gas 1n downstrecam p
tractord, ploughs and agricultural equipment and implemen
purposes; medical.
]

ts purchased for agricultural
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cxdept those goods listed in the First Schedule to the
Act.'? Similarly, all services rendered through the c-
corimerce transactions arc taxable services under the
VA" Act except services listed in Part IT of the First
Schedule to the VAT Act.!'?

It is the hope that when considering legislation or further
amendment to legislation on taxation, the legal implications
of taxation of c-commerce {ransactions would be put into
consideration so as to have a separate lcgal regime for
taxation of goods supplicd and services rendered
clectronically. And evenifa scparate legal regime cannot be -
had of taxation of clectronic commerce, the existing taxation
la\ys should be amended to reflect the legal implications of
Value Added Tax on clectronic commerce,

Where Nigerian-based businesses, thercfore, conduct

clegtronic commerce with overseas customers, they need

lo ¢onsider whether their activities will bring them within
the scope and purview of the Nigerian taxation laws. Internet
traders in Nigeria must be certain of the position of the law
within the Nigerian context in determining the implications
of their activitics on the internct. In this sense, the various
tax|laws in Nigeria will have to be considered as well as
keeping abreast of international regulatory regimes on
taxation of clectronic commerce. |

14

ke Sgch as Europcan Union and Organisation for £

14 fax Residence! <http://en.wikipedia.org/wiki/1

12 The following are services exempted [rom tax in the First Schedule to VAT Act: medical

services; services rendered by community banks, people’s bank and |1191'tgagc.111'sl'1tut1g1jlsii
plays and performances conducted by educational institutions as part of lecarning and ¢

3 d services. )
X it conomic Co-operation and Development

(QECD).

sax-residence>accessed on 03 Marceh, 2011,
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Implicatiqns ol Conducting Electronic Commeree on.

Implications of a Non-Nigerian Eleetronic Commerce

'l‘radqr on Nigerian Tax

In the Nigerian tax environment, taxes generally
on the income of any individual, community
chargeable with tax under the Personal Income Tax Act.
Also for the purpose of companics taxation, companics in
Nigceria are categorised into Nigerian companies and non-
Nigerian or foreign companies. Thus, taxes arc imposcd on
the worldwide income of any person, legal or corporate,
tax resident in Nigeria or on income arising in Nigeria of

arc imposcd
and familics

} ; o R 3
any parson not tax resident in Nigeria.
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Tax Residence for Tax
Purposes

Decfinit

ions of residence for tax purposes vary considerably

from country to country. For individuals, physical
presence 1n a country is an important factor. Some
countrjes also determine residency of an individual by
referenge to a variety of other factors such as the ownership
of a home or availability of accommodation, family and
financial interests. For a corporate entity, residency is

determi

ned by reference to its place of management. Some

countrigs use both a place-of-incorporation test and a

place-o

Re
differer
purposc

| a)

[-management test. '

1dencce as defined in double taxation treaties is also
1t from residence as defined for domestic tax
s. In most cases, however, a resident of a country

is any person that is subject to tax under the domestic laws
of that country by reason of domicile, residence, place of
incorporation or similar criteria.''® From the foregoing, it
can be said that tax residence in Nigeria can be discussed
in terms of tax residence in Nigeria for individuals and tax
residence for companies. This clarification 1s nccessary
in order to determine the implications of non-Nigerian

c-comn?

erce trader on Nigerian tax.

IS "Tax Tredty' <http://en.wikipedia.org/wiki/tax-residence> accessed on 03 March, 2011.

-6 See gene
Federatic

rally Sections 2 and 3 of the Personal Income Tax Act, Cap P8 Laws of the

in of Nigeria 2004.
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lax Residence in Nigeria for Individuals ViS-a-vis q.

- Non-Nigerian Electronic Commerce Trader

]n_ respect of individual resident in g particular state in
Nigcriq. tax ol a specified amount as prescribed by law!
otherwise known as income tax, is payablc for cach ycar
ol assessment on the total income of every individual or
corporate sole or body of individuals deemed to be
resident for that year in the relevant state or I'ederal Capital
'.l"crritory, Abuja, once an individual person derives his
income within or outside Nigeria.'”

However, despite the fact that a non-Ni gerian is resident |
outside Nigeria but derives income or profit from Nigeria,
he is also taxable for an amount payable for cach ycar of
assessment on his total income.'® This shows, therefore,
that whether a non-Nigerian clectronic commerce trader is
resident in Nigeria or not, he is liable to pay tax of an amount 3 -':
to be determined by law payable for cach year of assessment
on his total income insofar as he derives income or profit
{rom Nigcria.

Tax Residence in Nigeria for Companies vis-a-vis a
Non-Nigerian Electronic Commerce Trader

In respect of companies, subject to the provisions of the
relevant laws, profits of a company arc taxable for cach
year of assessment, if the profits arc accruing in, derived
from, brought into or received in Nigeria.' Tor a non-
Nigeria company c-commerce trader, therefore, 1t 1s

"7 Ibid, Section 2 (b) (10) , L o 1
11 Personal Income Tax, Cap P8, Laws of the Federation of Nigeria ?OO_’J.- ;SBS"O‘S‘ \zc‘tion 9
" Companies Income Tax Act, Cap C21, Laws ol the Federation of Nigeria , ¢ :
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immatcrial whether the company is resident in, within or
outside| the soil of Nigeria before its profits are taxable,
What is material is whether its profits are accruing in, derived
from, brought into or received in Nigeria. Where, however,
anon-Nigerian company is not resident in Nigeria, the mere
[act that it is a beneficial owner of share capital of a Nigerian
company does not make such non-Nigerian company
subject to Nigerian tax. This is the position of the Supreme
Court in Aluminum Industries v. Inland Revenue Board.'*
Problem may still arise where a non-Nigeria c-
commerce trader company derives its income from more
than onj source, that is, from two or more tax jurisdictions.
For a non-Nigerian c-commerce company, only profits
attributable to its opcration within Nigeria arc taxable while
for a Nigerian Company, the tax is on its global income
whether| or not the profits have been brought into or
received in Nigeria. In resolving this problem, however, it
appears |that double taxation agreements between tax
jurisdictions would go a long way. '

It is submitted, therefore, that since Nigeria has entered
into Avoidance of Double Taxation Agreements .(f.\DTAs)
with many other countries, a non—Nigerian i_ndmd'ual or
company may be exempted {rom paying certain tax, if such
a similar tax is imposed in his or its country of residence.

120 (1971) 7 NSCC 6 at 10.




Withholding Tax on
Electronic Commerce Payments

12

Meaning of Withholding Tax

The wi ithholding tax system is a form of tax administration
which lenables tax authoritics to recover at source from
taxable persons tax from payment made for certain
services which such person renders to another. What is
deducl d by the person who pays for the services is a
pcwcn age of this payment [f the amount is deducted,
when thc taxable person’s tax for the year is duly assessed,
whatever had been deducted is credited to him in a manner
that he does not pay tax twice on the same income accruing

from that payment.'?!

Income Arising from Supply of Digitised Goods over
the Internet

Where transactions involve the supply of digitised goods
over the internet, there arc many issues that may arisc
concerning the characterisation of the income generated.
The crucial issue, however, is whether income from such
transagtions is business profits or royalties?

21 7up Bot{ling Company Plc v. L. S. I. R. B. (2000) 3 NWLR (pt 650) 565, 617, Nzcako,

JCA.




?8 Taxation of Electronic Commerce in...
‘The provision of digitised goods such as software or
music which can be downloaded would generally be the
provision of a right to usc a product and in most
jurisdictions would give risc to royaltics. However, if the
same goods were provided in non-digitised form,'* there
would be a supply. of goods giving rise to profits.'?

[Lack of Universality in the Procedure for
Withholding Tax Deductions

The procedure for withholding tax deductions varies from
country to country. But it would scem sensible to have
worldwide operations of withholding tax deductions
cspecially in respect of taxation of clectronic commerce
becausc of the borderless nature of electronic transactions.
A,rpd in such a casc, it would be sensible to maintain records
of the countries from which payments are received. It is,
thercfore, anticipated that where software sales arc web-
based and automated, therc may be practical problems in
maintaining such records.'*!

Applicability of Regulations on Withholding Tax to
E-Commerce

Hor the purposc of withholding tax, the Nigerian Law
provides Personal Income Tax [Rates, cte of Tax
Deducted at Source (Withholding Tax)] Regulations.'®
Although, there is no specific tax law on e-commerce, it i

12

That is where the goods are provided in a physical form such as a CD-ROM.

'2¢ *Taxation of E-Commerce' <htip://wwy.out-law.com/page-75 |2> accessed on 03 March,
2011, ) ,
'Y Gringras C., The Law of the Internet (2nd Ed. Butterworths LexisNexis, London) 1I06j
407. _ o

23 See Personal Income Tax [Rates, e.t.c. of Tax Deducted at Source (Withholding Tax)]
Regulations 1997.
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Withholding Tax on Electronic Commerce

humbly submitted that since various cstablishments, bodies
and institutions now engage in C-transactions, the provisions
of the Personal Income Tax [Rates, ctc. of Tax Deduction
at Source (Withholding Tax)] Regulations would also apply
mutatlis mutandis.

Thus, where c-commerce transactions rclate to
payments in respect of all aspects of building construction
and related activities, all types of contracts and agency
arrangements other than sales in the ordinary coursc of
business, consultancy and professional scrvices and
commission, such payments shall be subject to deduction
of withholding tax and shall attract a rate of five per cent of
the payments.'?® And because c-commerce is still a
developing phcnomenon, its taxation also has not been
adequatcly catered for.

It m%y, thercefore, be difficult to deduct at source rates
taxable ﬁ%m c-commerce payments. However, if necessary
steps ar¢ taken to enforce tax payments and necessary
statutory frameworks arc put in place, such as cnforcing
penalty for failurc to deduct tax, non-payment of Income
Tax or payment of interest for late payment,'* the difficulty
may bc alleviated.

o —

12 Ibid, Schedule to Regulation 1. In respect of Companies Income Tax, similar
provisionsfare contained in Schedule to Regulation 1 of the Companics Income Tax
(Rates, etcof Tax Deducted at Source (Withholding Tax)) Regulations 1997. See also the
combined ¢lTects of scctions 68, 69, 70, 71, 72, 73 and 81 of the Companics Income Tax

Act, Cap C21 Laws of the Federation of Nigeria 2004, . 3
27 Pursuant tg Sections 74, 76 and 77 of the Personal Income Tax Act and Sections 82, 85

and 806 of the Companies Income Tax Act.

|
|




3 Challenges to the Taxation of
13 Electronic Commerce

Thelcoming of the Internet age has profound implications
(or tax administration as it docs for just about cverything
clse. The exponential growth of clectronic commerce poscs
unting challenge to taxing authoritics’ traditional
Jaches to both dircct and indircct taxation. The spectre
ssive amounts of cconomic activity conducted through
-onic commerce by remote scrvice providers engaged
-traccable transactions from unidentifiable locations
has created concerns among fiscal authoritics around the
globe. Electronic commerce 0pens up NCW avenucs for the
marketing of traditional goods and scrvices dircctly to
consumers. It creates similar opportunitics for business-to-
busincss (B21) transactions involving both digital and non-
digital products and scrvices.' The challenges facing
taxation of clectronic commerce shall be addressed under
the following headings.

Implementation Challenges

Ar_l intcrnationally consistent application of the taxation
principles to clectronic commerce will help to maintain the

a da
appre
of m¢
clects
In no

128 /. siaratain Dlasteast
/l\)\l’;:l)(?:1 : kllcns'lcgn, .Ek.cuomc Commgrcc and the Challenge for Tax Administration<http:/
panl.un.org/intradoc/groups/public/documents/un/unpan001065.pd >aceessed on 12

Augusl, 2011,
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fiscal sovereignty ol countries; will achicve a fair share of
the tax basc from clectronic commerce among countrics
' and should minimise the risk of double taxation and non-
taxation. The implementation of these principles in the
clectronic commerce environment will raisc new challenges
for tax authoritics. The four main arcas where the
implementation challenges arisc are Consumption Taxes,
Tax Treatics, Transfer Pricing and Tax Administration.'”

. Consumption Taxes
The concept of the place of supply is important in
consumption tax systems such as Value Added Tax (VAL)

systems and Goods and Services Taxes (GST). In broad

terms, the basis for supply rules falls into two catcgorics:

' those which depend upon identification of a relevant

f establishment (the supplier in some cases and the customer
in others); and those which are based on the place of
performance or cnjoyment.”? Since clectronic commerce
makes much morc opaque the links between the place of
'supply, the place where the enterprise is located and where
the service is used or consumed, the Internet raiscs new

compliance issuc for consumption tax authoritics.'?!

The communications revolution poscs challenges for
the traditional concepts underlying Value Added Tax
systems. Tax administrations and others arc concerncd with
the ways in which supplies of telecommunications services,

% internet fees, satellite broadcasting and supplics of computer

#” Jeffrey Owens, 'Clectronic Commerce Answering the Emerging Taxation Challenges'

<http://lobby.la.psu.cdu/080-Internet-Sales-Tax/Agency-Activities/ ACEC/Challenges.d-
c> accessed on 06 August, 2011,

130 f[]ld

B Ibid.




" software and related computer services will be dealt with
under Value Added Tax."?

Translating the ‘place of consumption’ principle into
a practical measurc necessitates work to agrec on how ;
that placc of consumption should be defined and how 1
related place of taxation rules should opcrate. There are
also a sct of quecstions around the definition, for |
consumption taxation purposes, of services and intangible i
property; and the sort of tax collection mechanisms that it !
is nccessary to put in place to ensurc that the taxation K
principles can operate cffectively.

Consumption taxcs or salcs taxes arc intcnded to be
borne by consumers and are dependent upon retailers acting,

as tax collectors. Ifnot properly designed, however, sales

taxcs may imposc an cconomic burden on business.

Scllers bear the cost of determining the applicable tax

rate, which may depend on the type of product and the

location and type of customer; preparing invoices
according to tax rules; collecting tax; filing and remitting \
tax; and maintaining tax records. If the tax is asscssed - |
incorrectly, the scller (or its third- party agent) typically d :
will be held responsible for any shortfall and will not be
able to reclaim it from the customer. '

Continually, devcloping technologies are causing
governmgnts and suppliers to face many challenges in the
collection of consumption taxes with respect to determining,
the jurisdiction in which tax should apply; verifying the place

132 'Clectronic ‘fommcrcc: The Challenges to Tax Authorities and Taxpayers'<http:/

cryptome.irjfo/turkul8.htm>accessed on 13 August, 2011.
133 Richard Jones and Subhajit Basu, 'Taxation of Electronic Commerce: A Developing Problem’

"Taxation of Clectronic Commerce: A Developing Problem' (Paper presented at 16"
QILETA Annugl Conference, 2001) 8. Sce also http://www.bilcta.ac.uk/01papers/
rjones.htm!> adcessed on 16 December, 2009.
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the correct tax trecatment of
| {ax credits; retaining, data
134

of consumption; determining
bundled products, bad debts anc
and complying with audit requirements.

. Redefining Tax Treaties

‘Tax treatics are bilateral and cover income
¢ some examples of ' m ultilateral tax treatics
he purposc of bilateral

and capital taxcs,

though there ar
4hd treatics concerning other taxcs. fl§
(ax treatics is typically expressed in their preamble to be
‘the avoidance of double taxation and the prevention of
[iscal cvasion.”'*> Consequently, the Internet will cause tricky
problems of interpretation for the negotiators of tax {reatics.
Clan cxisting concepts such as that of permancnt
cé}tablishmcnt and royaltics be adapted to cover activitics
on the Internet or should tax authoritics be undertaking a
more fundamental review?
A central clement in determining taxation rights in tax
{reatics is that of business presence cmployed to cstablish
whether or not a permanent cstablishment exists. Whether
or not the operation of an cstablishment in a country riscs
to the volume that makes it a permancnt cstablishment is
primarily a question of fact. Docs the cxistence of a web-
site or a scrver in a jurisdiction creatc a permancnt
c(ftablishmcnt and therefore give that jurisdiction the right
1 tax the income attributed to that cnterprise? Treaty
have to examine these questions and more
pplicd to new

negotiators will

generally to sce how treaty concepts can be a

ways of doing business."*
|

! ; : .
134 OECD 'Implementation Issues (or Taxation

dataoccd/38/42/5594899.pd>accessed on 13 July, 201 1.
ax Authoritics and Taxpayers' <htp://

of Electronic Commerce'< www.oced.org/

135 'z lectronic Commerce: The Challenges tol
cryptome.info/turkul8.him> accessed on 13 August, 2011.

13 e ffrey Owens, ‘Electronic Commerce Answering the Emerging taxation Challenges'

i<hllp://lobby.la.psu.edu/OSO-ln1crncl-Salcs—'l‘ax//\gcncy-/\clivitics//\CF,C/

1Challcngcs.doc> accessed on 06 August, 2011

|
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Challenges to the Taxation of...
e Implications for Transfer Pricing

In principle, clectronic commerce does not offer new
problgms and no [undamentally or categorically different
dimengions for transfer pricing.?” It may, however, increase
the complexity of transfer pricing analysis. The development
ol private Intranets within multinational enterprises (MNIs)
puts pressure on the traditional application of the arm’s
lcngthjprinciplc,'38 by stimulating the fuller integration of
multingtional operations, particularly in the provision of
scrviccﬁ:s. The OECI>’s Guidelines on Transfer Pricing
specify that a functional analysis may be required to establish
compa‘i'ability but with clectronic commerce and the use of
privatel Intrancts, it may be difficult to know who is doing
what. The deeper integration may also bring benefits of
synergics over and above the dircetly measured contributions
of the participants. This raiscs the difficult question of how
such benefits should be divided up between the related
cnterprises. Clearly, transfer pricing will increase in
complexity. It is suggested that prior to cnacting any
legislation or creating any regulation that will affect
c-comieree, government must consider the potential impact
that c-commerce will have on the cconomy., '
Izxamining the totality of existing arcna, it will be difficult
in terms of determining appropriate transfer pricing to decide
which |business functions should carry greater weight

¥ The priges charged for transactions that take place between the different parts of a
multinational enterprise.

¥ That is the principle that transactions between the related cnterprises of'an MNE should
be trcal¢d as though they were undertaken between independent enterprises.

" Jeffrey Qwens, ‘Electronic Commerce Answering the Emerging taxation Challenges'
<http://lobby.la.psu.cdu/080-Internet-Sales-Tax/Agency-Activities/ ACEC/
Challenges.doc> accessed on 06 August, 2011,

" Lugene R. Quinn, "Tax Implications for Clectronic Commeree' (1999) 4 (3) Journal of

Technology Law & Policy.
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particularly given that e-commercc has changed the way of

intermediation and distribution of business flows to a

significant extent. It is no small wonder, therefore, that

taxpayers and tax collectors alike are struggling to determine
which business functions arc significant and then agree upon
| 4 suitable allocation of profits thereto."!

Transfer pricing 1ssucs, though not crcated by c-
commerce, will become more complex with the Internct.
This is because networks make it possible to pool together 1 .
resources from diverse locations 1o deliver a service or 4§
product to a customer. Pricing of such services is alrcady a |
difficult task and it will only become more complex with c-
commerce. Similarly, attributing incomes to different related
concerns involved in producing the finished product would
be complex. These issues need to be seriously considered
if unhindered growth of e-commerce is to be ensured.'?

. Tax Administration

Tax authoritics will face many difficultics in taxing profits

attributable to the softwarc functions of servers. Calculating

the income atiributable to the server or website would require
tax authorities to go-through casc by case and thousands
of lines of computer code. This is not administratively
feasible, astax authorities would somehow haveto determine
the amount of added value provided through scrver
143

functions.

[articles.manupatra.com/

1 Dayana M.K., 'E-commerce and Taxation'< hitp:/
881-3c3a3 39¢dde7 &txtsearch=>

PopOpenArliclc.aspx?lD=f3 ¢75¢cea-57cl-Ab7c-a

accessed on 15 August, 201 l.
142 'Enforcement Issues in Electronic Commerce' <http://www.raslnmnsanghv1.com/

chapter3.pdl> accessed on 07 August, 2011.
{ 143 Annet Wanyana Oguttu and Sebo Tladi, 'The Challenges E-Commerce Poses to the
! Determination of a Taxable Presence: The "Permanent Establishment" Concept Analyzed

from a South African Perspective' (2009) 4 (3) (Journal of International Commercial
Law and Technology) 221.
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\, Lo Lax an cconomie activity, the tax authority must be
abld o identify o cnable event, The fuetual nature ol tax
doterminations and the ditlicultics that may arise i

relecommunications and electronic conunerce cnvironments
hava been a challenge to N adiministrators, For example,
whether or not a business has o permanent establishment
depends upon the volume of activity in the countrys the
art's length prineiple cannot be applicd withouta factual
analysis ol the cnterprise’s activities and the location of
the acuvies.,

In the conventional commercial cnvironment, tax
administrations rely on being able to identily the taxpayet,
obtain access to veriliable nformation about the taxation
aflairs of the taxpayer and have officient mechanisms 10
collect the tax due.*"'A business engaged in clectronic
commerce on the Internet may be identifiable only by its
domgin name.'* Yet the correspondence between domain
namd and the location of where the activity 1s being
undertaken 1s tenuous.

As Small and Medium Linterpriscs (SMLIis) engage
in more activities in international clectronic commerce, lack
of identifiability may beccome more problcmatical.
Furthermore, there arc cases where the Internet domain
name can imply a relationship to a well-known business
without any such relationship existing, oiving rise 10
irademark-type disputcs. He

<hup:/! lobby.la.psu.edu 'OSO—Inlcrnct-Sulcs—'l‘axh\gcncy-f\clivilics//\CEC/
Challenges.doc> accessed on 06 August, 201 L
14 For example www.businessname.cont.
tie Jeflrey Owens. 'Electronic Commerce Answering the Emerging Taxation Challenges'
<http://1obby .l;\.psu.edw’OSO-lnlcrncl~Salcs-T:m/Agcncy-Act'wilics/ACEC/
Challenges.doc> accessed on 06 August, 2011

14 Jeflrey Owens, 'Clectronic Commerce Answering the Emerging taxation Challenges'
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ratc identification of taxpayers, itis difficult
o levy taxes. Lven if they can
ts physical location in the

Without accu
or the tax administrators t
dentify the taxpaycr but not 1
orld, this will give risc to jurisdictional disputes between
{ax authoritics, with all the attendant risks of double taxation.
Responsible businesses cngaged in clectronic commerce
recognisc that there arc sound commercial reasons for them
10 work with government to cnsurc adequate identification.
Measures such as the registration of busincss names, .
mailing addresses and telephone and facsimile numbers on |
their Internet sites have been promoted by business as onc
way to foster consumer confidence in electronic commerce.
Such measurcs will also address some of the challengcs
theed by tax authorities in identifying taxpaycrs. Tax
authoritics may also face difficultics in physically collecting
tax in the virtual world.""”
A very large part of tax revenuc is collected by
intermediarics. Bmployers are responsible for the collection
ol wage tax; busincsscs for consumption taxcs; financial
institutions for taxcs on intercst and royalties. In somec  }
cases, clectronic commerce may remove these
intermediarics'® so that tax authoritics will be required to
CIZ!LUCCt small amounts from a large number of taxpaycrs.
This may place an unacceptably high compliance cost on
taxpayers and high administrative costs on tax authoritics."’
The tax administrators should encourage business
practices that identify businesscs cngaged in c-commerce |

T e

Wi Thid
wWhen, for example, a producer deals dircetly with the consumer rather than viaa retailer

Wileffrey Owens, 'Clectronic Commerce Answering the Emerging Taxation Challenges'

{hllp://lobby.la.psu.cdu/OSO-Intcrncl-SaIcs-’I'ax//\ gcncy-/\ctivilics/ACEC/
Challenges.doc> accessed on 06 August, 2011.
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and examine mechanisms Lo facilitate tracing ol inadequately
identified web sites and other clectronic places of

busingss.'*

!
Enforcement Challenges
The offect of the Internet on enforcement of tax laws has
raised fears of governments being unable to mect legitimate
demands of their citizens for public service. The advent of
o-commerce will demand a high level of preparedness {rom
the tax administrators, to address the many cnforcement
challenges likely to be posed by this fast cmerging way of
doing busincss.

Inlthis regard, identity and location of parlics; anonymity
of trankactions and accounts; dis-intermediation; transfer
pricing issucs; online delivery and net cash; casy access to
(ax havens and low tax jurisdictions; identification of taxing
jurisdié¢tion; new cvasion opportunitics; recovery of tax;
exchanpe of information and taxpaycr service opportunitics
are the enforcement challenges of taxation of c-commerce. !

One of the significant perceived threats associated with
the advent of the Internet is anonymity offered by the
Internet. The customer does not know where the scrver is
located and the server cannot identify where the customer
is located. With e-commerce and use of private intranets, it
may be difficult to know who is doing what and without

accurate identification, it may be difficult to tax a taxpayer.'

1 QLECD. "Tax Administration Aspects of Electronic Commerce: Responding to the
Challenpes and Opportunitics' (Report from the Forum on Strategic Management to the
OLCD Committee on Fiscal Affairs February 2001) <http://www.oecd.org/datacecd/46/

. 'ufl/l‘923 72.;)dl>acc_cssccl on 23 July, 2011.

1 'Enforcement Issues in Electronic Commerce' <htip://www.rashminsanghvi.com/

= ;:[llizcx})lcr&pdb accessed on 07 August, 2011,
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There may be double taxation or problems in
determining tax jurisdiction. Transfer pricing problems,
existing even at present, are cxpcctcd {o become much morce
complicated with the Internet. The Internet also encourages
disintermediation. This takes away third party sourcc of \

information as also recovery of taxes as these have to be
collected directly from a large number of taxpayers. It is
also feared that with the Internet, mobility of cnterpriscs \
i increascs. Bnterprises can move to low tax jurisdictions. -
' Tax havens become more casily accessible cven for small |
f enterprises with a consequent adversc cffect on tax revenues. |
! To some, ‘the Internet has no physical presence location
| and it is difficult to monitor and prevent transmission of
J ‘nformation or clectronic cash.” Electronic delivery creates
, the problem of detection, ownership determination and
taxation. With the increase in bandwidth, the volumes of
{ransactions involving online delivery will accelerate. Buying
online cnables consumer to cvade indirect taxces. ‘Transactions
involving digitised delivery arc difficult to monitor or tax as
no audit trail is left. When the payment 1s also through
i " clectronic cash, detection and monitoring will be impossible.
[t was noted that large volumes of business arc not
done between strangers. Sound commercial considerations

i

’{] " make it necessary that the partics to the transactions of
substantial size not only know cach other but are also
satisfied with the credentials of the other party. Lven n
g " Business to Customer (32C) commeree, both sides have

| to have some checks in place. Usually, these would consist
of reputation of the retailer and prepayment by consumers.
» Also, in majority of the c-commerce {ransactions, the

modc of delivery and payment remain traditional. The real
challenge for enforcement arises only where delivery and |
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paymeht arc through the Internct or any other network. The
delivery in digitised form creates complications for tax
administrations in enforcement of law. But total anonymity
exists only where both payment and delivery are in digitised
form involving e-cash. Once the technical problems of
delivery and payment arc sorted out, online commerce will
grow .cxponentially. It is, thercfore, necessary that tax
administrators have adequate responses in place to meet
the real challenges before they come. It is also necessary
that tax administrators seizc the opportunity offered by the
Internet to improve taxpayer services.'™
o  Identity and Location of Parties
The anonymity available to partics to an c-commerce
transactjon, as also the scope of concealing the transaction
through|the usc of encryption and maintaining books on a
server located in another tax jurisdiction arc among the most
serious ¢oncerns in an e-commerce situation. Even the fact
that the [domain name may indicate a link to some well-
known business without there being any such link is a
concern. But, in reality, the address given for registration
with network service providers and the mode of payment
of access charges will leave an audit trail.

The fact that hackers into the systems of some of the
big enterprises were quickly traced indicates that technically,
tracing the correct identity and locations of the Internet users is
possiblc. With the available technology and co-operation between
diflcrent tax jurisdictions, it is possible to trace the correct identity
and location. The need for ensuring smooth and unhindered
growth 04 c-commerce also requires some safeguards to prevent

3 'Enforcement Issues in Electronic Commerce' <http://wwy.rashminsanghvi.com/
chapter3.pdl> accessed on 07 August, 2011,
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[i'auds. Proper systems would, therclore, have to be put in
place by responsible business organisations themselves,
These will help in enforcement of tax laws.

Ixisting tax systems tend to determine tax
conscquences based on where the taxpayer is-physically
located. The c-commerce model cnables businesses to
operate with very few physical locations. An online vendor
can casily scll to customers throughout the world from a
single physical location. "

[tis, therelore, recommended that the tax administrators
should get together with the business organisations in putting
proper systems in place for identification of the Internet
and other network users. Systems, which would minimisc
tax compliance risk, should be put in place by the
governments and other cnforcement agencies to devise
uniform or compatible systems {or restricting the anonymity
ofl'the Internet and other network users and preventing illegal
activitics which would otherwisce be encouraged by the
anonymity offered. A common approach is required so as
not to put unrcasonable compliance burden on the
intermediarics, like network service providers and banks.

The tax systems affccting c-commerce should be
designed in consultation with the intermediarics, who will
have to bear the compliance burden. Similarly, special cells
within the tax administration may be created with expertise
{0 tackle problems like tracing of identity and location of
the partics relating to taxation of c-commerce. The systems
to be devised will have to specify circumstances under
which identification will be ordered, the level of officers

who will cxercise this authority, the penaltics for non-

|

15t AIbid.
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compliance and the period (or retention of records by
those required to comply.'ss
|

*  Anonymity of Transactions

Systems providing for anonymity revocation under
specific circumstances need to bo put in place. Such
systems would require mandatory disclosurce of
transactions and encryption code by the party and the
disclosure of transactions by the intermediarics like
netyork service providers. The systems should also
proviide for disclosure of digital signaturc by appointed
certiffying authoritics and specify the level of officers who
will|have hecessary authority and penalties for nom-

compliance.
Dther enforcement agencies responsible for tackling
Crimes, including financial crimes,"® terrorism and drug
trafficking, would also need to have similar access to
information. With liberalisation ofrules relating to currency
convertibility, the Central Bank of Nigeria will need to
monitor fund flows. Iven the audit agencies will require
access to information. It is advisable that all concerned
agencies arc involved in devising the above systems so that
individual endeavours in this regard do not place
unrcasonable compliance burden on network service
providers. It is also necessary that the providers of
information arc involved in this cxercise. This will ensure
that gystems do not place impractical demands on network
service providers,

o~

S Ibid

6 Such as the Economic and Financial Crimes Commission (ETFCC) established under the
Licopomic and Financial Crimes Commission Act, Cap E1 LN 2004 and the Independent
Corfupt Practices and Other Related Offences Commission (ICPC) established under the

Cortupt Practices and Other Related Offences Act No, 2 0[2000 (now embodied in Cap
C3HLFN 2004),
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also makes monitoring of transactions r;
necessary by the tax authoritics. This is because considering
the casy possibility of cvasion and also the difficulty in %
alising tax dues from virtual firms, investigation of past
{ransactions may causc serious loss of revenucs once
digitised delivery and payment mechanics become common.
Since enforcement agencics concerned with illegal activitics
will also have to monitor transactions on the networks, it
[l be appropriate for the tax quthorities to put in place a ' )
ansactions in consultation

. Ii-commcrce

|
i

I'Ci

W]
syptem of surveillance of such tr
wilth these agencies.

Generally, discl
through networks may suffice. However, th
be decided in consultation with the relevant institutes such
as Chartered Institute of Taxation of Nigeria and Institute
ofl Chartered Accountants of Nigeria and business
organisations.

. Disintermediation

osurc of total commerce undertaken
¢ system should

tax administrators is the process

Another important issue for
rade,

of disintermediation and the increase in cross-border t
which are central features of both the new cconomy and c-

commerce, as they greatly reduce the way that certain taxes

are collected. This is because the activities of information
reporting and withholding of taxcs by traditional
intermediaries and withholding agents, such as brokers and
financial institutions, arc gradually being removed as a
iraditional taxing point and force tax administrators to collect
cs from a greater number of unsophisticated taxpayers |

1ax
1 in smaller amounts.'” The fear that c-commerce will

an

157 Jinyan Li and Jonathan See, 'Elcctronic Commerec and International Taxation'< http://
dsgoode.yorku.ca/osgmedia.ns{/0/04CI'E 1 8695638C33852571CL0058CA B7/$TILE/

ISUMA-Vol-3-no-1-Spr-02.pd[ >accessed onl3 August, 2011.
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lcad lo‘\disinlormcdiati(m is justificd. .'l’hc Scllcr apd bgycr
can ecl in touch dircctly without intermediarics. .lhc
whol;szlilcr and retailer will be elim inated due to the capability
of C\"CH‘ small enterpriscs Lo access customers anywhere in
the world at a nominal cost.™ Disintermediation is expected ‘
to create problem in getting third party information and 1n 1
recovery of taxes. Network service providers will be the |
Jew intermediarics together with the controller and certifying |
authoritics appointed under the tax laws. Systcms requiring, |
network service providers to furnish information will have |
to be put in place. Once that is done, third party information |
would be available including information rclating to asscts.

. (nline Delivery and E-Cash

The real problems for enforcement in an ¢-Commerce
situatioh arisc in transactions involving online delivery and
paymernt. Even though, the volume of onlinc commerce 18
only a fraction of the total e-commerce, it is important cnough
to be specifically included in the definition of c-commerce
to include electronically marketed products like travel and
ticketing services, software, entertainment, banking,
insurance and brokerage scrvices, legal scrvices, real estate
services, health care, cducation and government services.
In these transactions, where the supplier is from a foreign
tax jurisdiction, it becomes difficult to charge or collect
direct as well as indirect taxes. Withholding of tax through
a large ]pumbcr of small consumers for dircct tax purposcs
or realiing indirect taxes from them is administratively
impossible. Normal audit trail in the form of documents

I3 Pap 1 . , arfief 1 2 P i i
For instapce, an artist instead ol going through a recording company, wholesaler and
retailer, Before rqachmg the consumer as required in traditional commerce, will go directly
to consuiner online or through the recording company.
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ike purchase vouchers, transport
?nlormc(li:u‘ics, such as wholesalery o retailers would pe
hissing in such transactions. The development ol c-cash!s
also referred (o as ‘net cash’ or ‘digital cash’ IS an cven
More scrious challenge [or the tax administrations.

Another consideration is (hat the anonymity revocation

docs not motivate crimes more scrious than those it protects
against. Ii-cash is intended to emulate the perceived
anonymity of regular cash transactions for protection of
use privacy and prevention of the compilation of personal
data. But it can also lacilitate {frauds and criminal acts, such
as money laundering, anonymous blackmailing and illegal
purchases. The attempt is, therefore, to develop ‘anonymity
controlled e-cash’ with cither ‘owner tracing’'® or ‘coin
tracing’ ' models. Although, the development of c-cash is
not likely to be significant in near future, there is a need for
monitoring the developments in arcas of e-cash on a regular

'basis in co-operation with other enforcement agencices. 92

|

o Use of Tax Havens

|
“The nextissuc is the cllect of casy accessibility of tax havens
and low tax jurisdictions in an e-commerce situation.
Mobility of capital results in its “free’ riding at the cost of
less mobile labour, I3-commerce makes low tax jurisdictions
accessible to more people who wish to cvade tax. This
creates distortion inasmuch as the individuals continue to
usc the services provided by high tax countries without paying

ation documents and

" Inits simplest form, c-cash system consis_ls ol three parlics (a bank, a uscnl' ‘and"z: shop)
and [our main procedures (account establishment, \vl'tluirmval, payment, c‘u’p‘o’ml)'.] N

1Y This model is uselul for tracing legal and regulatory requirements ol large moncy E,.‘\‘C.h’lll ocs.

" "This sccond model's main purpose is to track fraud and other criminal activitics in a
manner similar to tracking based on serial numbers on the notes. _ "

"“*'Enforcement Issues in Electronic Commerce' <ht(p://wwiw.rashminsanghvi.com
chapter3.pdf> accessed on 07 August, 2011.

b
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their taxes. Also, the affluent arc more mobile and thercfore
more likely to take advantage of tax havens. Tax havens arc
typically used for tax cvasion and moncy laundering.
Within OECD, a study is being undertaken on what are
called ‘harmful tax practices’. Thus, OECD has alrcady
initiated action against what arc termed ‘harm ful tax
practices’. These cover jurisdictions, which levy differential
tax on)(oreign enterprises as compared to its citizens or
place 1'istriction on information exchange. Therc is also a
racc am}ong some of the developing countries for lowering
tax rates. It is fcared that a stage may be reached when the
countrics are unable to even raisc the revenues required for
providilhg public services as a result of operations being
located in tax havens.
Notwithstanding the potential that tax havens possess
in respect of drain on revenues, it is to be noted that tax
havens have been in existence for a long time and is not a
phenomenon created by the Internet. However, itis pertinent
to note that tax rates are not the sole reason for choosing a
location and that people generally do not like to move to
another country. The remedy lies in constantly monitoring
the developments, cooperating with international action
against harmful tax practices, introducing legal provisions
for controlled foreign corporations at appropriate time and
modifyihg Double Taxation Agreements which are found
to causc scrious crosion in country’s tax base. Regular
monitoring of relevant data and action to modify DTAs
wherever these cause serious erosion of tax base should be
made and international co-operation in the form of
information exchange to curb harmful tax practices should

be fully supported.'®®
|

'3 Jbid.

|
i
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|
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|
|
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. Identification of Taxing Jurisdiction

The place of exceution 0 f contract and the place where title
(0 the goods or services passes are important in determining
where the income accrues or can be deemed to accruc and,
therefore, taxed. In e-commerec, with offer and acceptance
on the networks, the place where the contract is cxccuted
 will not be known under laws and rules applicable to
traditional commerce. Similarly, where delivery is of digitised
goods or services, the place where title to the goods or
services passes is difficult to determine. Determination of
the jurisdiction where a particular e-commerce transaction
is taxable, therefore, becomes complex. This, however, IS
a legal issue. The remedy lies in clarifying the position under
the domestic laws. The law is, therefore, in place for
determination of place of execution of contract or place of
passing of title in digitised goods or services provided
through networks.'®*

o New Evasion Opportunities

The implications of e-commerce for tax systems are wide-

| ranging. From the perspective of tax administrator, the new

communications technologies such as the internet and

computers open up possibilities to improve the

. administration of tax systems but also open up new avenues
for tax evasion and avoidance.'®

Currently, foreign exchange remittances in respect of

export realisation are subject to scrutiny and detection when

the physical goods are exported. No such scrutiny is

possible in case of export of software or other digitised

W Ibid
1 Ibid.

88 Taxation of Electronic Commerce in. |
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he
5 products. Inflated price can be shown to facilitate transfer
X D funds through illegal channels and their inflow as
) remittance in foreign exchange with direct and indirect tax
;E subsidics. The problem is serious and if not tackled could
X crode the tax base significantly by providing easy

mechanism for laundering untaxed income, which in turn

could have a criminal nexus. The remedy lies in technically
upgrading the appraisal system by the Customs and Excise
Department and selective investigation of such inflows.
International co-operation in information exchange is also
necessary to implement this initiative. The long-term remedy
lies in withdrawal of favourable tax treatment for export
incomes| Improved valuation methods and selective
verification of source of funds arc also recommended.
International cooperation in information exchange should

also be supported.'

. Recovery of Taxes

The capacity of tax administrations to realise taxes from
virtual companies is also a matter of concern among nations.
The assets may be hidden and kept in other tax jurisdictions.
Certain engerprises do not have any assets from which taxes
may be rccovered as the funds are misappropriated and
kept in fictitious accounts or in accounts with fictitious names
or in namds of persons having no financial resources of
their own., The growth of e-commerce may make the
problem more acute as such opportunities may become
| available evien to small enterprises. The existing mechanism
»f tracing source of funds and greater access to information

1

l.

. B, ; :
¢ Enforcement Issues in Electronic Commerce <http://www.rashminsanghw.com/
chapter3.pdf> accessed on 07 August, 2011. i
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isdictions, including information from
kle this problem. This again
international co-operation in J

from other tax jur
banks, is the only way 10 tac

focuses on the importance of
information exchange and amending IDTAs specifically to

provide for mutual assistance in recovery of taxcs. Mcasurcs
for more cfficient exchange of information and mutual
assistance in recovery of tax dues need to be introduced in
DTAs and International cooperation in this arca should be
actively supported.'®’

. Exchange of Information

The need for international cooperation in not only 1n cvolving
new concepts but also in assisting administering laws
emerges as a key aspect in c-commerce situation. Unless
such cooperation is forthcoming, ¢-COMMEIee will causc a
serious crosion of tax base. To ensurc such co-opcration,
it will be necessary to create separatc units within cach tax
jurisdiction entirely for information exchange. Broad consensus
on the type of information to be exchanged and compatibility
in laws relating to banking secrecy would assist in preventing
basc. The Nigerian government needs 10 assoc late

crosion oftax
itself with international initiatives in this arca.
o Taxpayer Service Opportunities

Making people go on-line is not always simple and the same

may require incentives to be eiven for transacting online.
With computerisation, it is possible as well as necessary
that the Internet should be used to improve taxpaycr services.
Already, Government websites exist. Facility of online filing
of returns should be extended to taxpayers and deductors

17" 1bid.
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of tax at source. This can be implemented through creation
of, separate cells 10 handlc these cascs. Rc_drcssarl‘of
or{evances online should be started 1mmc_diately. I.hc
“Ihxation Framework Conditions’ of the OECD specily
{hilee arcas for improving taxpayer service opportunitics:

. | improving communication facilities and access 1o
information;

. | minimising compliance costs by simplifying registration

' material; and

!
|
. [ cnhancing voluntary tax compliance through clectronic
" assessment and collection and easier, quicker and more
secure ways of paying taxes and securing refunds.'®
While the challenges arc imminent, the opportunities offered
by the new technologies arc only just emerging. Tax

administrations will be able to improve their operations by

using new communications facilities. L
Feasibility Challenges

The lack of compatibility between the current international

tax|regime and the features of c-commerce raises feasibility

challenges in applying the current regime. Itis not clear that
the| current regime could be applied to e-commerce. The
premises of the two are different, the perspectives arc
different and the concepts arc different. There are {ive main
feasibility challenges, which are outlined below.

& I5td.
'@ 1bid,

and filing requirements and acceptance of clectronic
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Income-Classification Rules

Che information-technology revolution generated endless
hew products, scrvices and methods of doing business that
do not reflect the classic categories of transactions. A wide
mange of intangible products and services are being traded
with these new methods. In the age of e-commerce, for
cxample, a book can be bought in a striking number of

ways.'”” One can also receive online updates of the book.
These possibilities make it difficult to classify the transaction
in the classical categories of ‘trade income’ or ‘services
income’. The standard categories anticipated products,
services and businesses that predate e-commerce; but the
current age is different. E-commerce cannot be easily
classified according to the old transactional categories.'”"

° Source Rules

The current source rules face an initial problem in applying
tq e-commerce because the rules are strongly territorially
based, whereas e-commerce is not. The current source rules

are rooted in two premises:
¢ | that territorial borders separate countries and define
their legal jurisdiction; and

. g that cach income is produced in a territory of a single
| country.

Ac::cordingly, source rules are designed to identify the
territorial country of the income according to economic

" For example, it is possible to subscribe to a database that includes the book or to
download an electronic version of the book to the customer's desktop.

7' Rifat Azam, 'E-Commerce Taxation and Cyberspace Law: The Integrative Adaptation
Model', (2007) 12 (5) Virginia Journal of Law & Technology, University of Virginia. See
also <http:www.vjolt.net/vol12/issue3/v12i3_al-azam.pdf>accessed on 09 July, 2011.
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on the income and the country. In this
process,|source rules rely on z}:1d usc phys'ical concepts .of
territory fand place. But all this is weakened in non-tcrrlt(?rlal
c—conn;l sree. The global character of e-commerce gives
very limited, if any, meaning to territorial borders bclw.ccn
countrics. Similarly, the virtual nature of e-commerce gives
very limited, il any, meaning to the location of e-commerce
income in territorial place. Therefore, the very basic
iustifications and concepts behind the source rules are
challen ged by e-commerce. This challenge is both theoretical
and conceptual, touching the roots of source rules. Coping
with this challenge necessitates more intervention and change
in the current law.'”

allegiane betwe

. Permanent Establishment

The contemporary international tax system developed to
allocate taxing jurisdiction over buyers and sellers of
tangible, |physical goods. Accordingly, the current system
is based on the actual geographic location of these buyers
and sellers. The Organisation for Economic Co-operation
and Devielopment (OECD) has incorporated and
consistently reaffirmed these physical presence principles
in its Model Tax Convention on Income and on Capital
(OECD Convention), the predominant world-wide model
for bi- and multi-lateral tax treaties.'” The challenges of
applying the permanent establishment principle to
c-commerce have gained special attention in the debate on
c-commerce taxation and have been discussed extensively.

"2 Ibid.
'"> Benjamin Hoftart, 'Permanent Establishment in the Digital Age: Improving and Stimulating
Debate through an Access to Markets Proxy Approach' 6 (1) Northwestern Journal of

Technology and Intellectual Property< http://www.| j /nijti
e o ty p W, aw.northwestern.edu/journals/njtzp/
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Ii-commerce enterprises can sell their products or scrvicesi®
with very limited physical presence in any

\\‘nl'ltl\\‘itlt‘
sumer’s country. ‘They can operate withou(s

particular cont
apents because they can directly, casily and cheaply contachy
u.::-\mnm.‘; worldwide.

Another issue is the question of what constitutes 48
permanent establishment with regard to clcctr()nic
commerce. A web site does not have a physical presenced
and. therefore, cannot be designated as a pcrmuncnq
ostablishment. Tiven if the business maintains its owng
server within a taxing, jurisdiction, the storage, display or/ 8
delivery of goods on the internet has been comparcd e,
similar mail-order activitics, which arc not considered 1
permancnt establishment, -

l'urther, a corporation conducting business on U
internet can separate its ordering, delivery and paymenti
functions by delegating them to ancillary sites throughou{ {8
the world. This [ragmentation results in the corporation
circumventing the definition of permanent cstablishmen(§
under most tax treaties and thereby being exempted fro
taxation on income.'™ Therefore, the premises of thg
permancnt establishment rule —that 1s, to conduct busines§
in a country, you need a presence there — does not apply 0438
ccommerce. The concept of “fixed place’ 1s meaning]ess ik
c-commerce business because it can be located anywherci#
and can conduct business everywhere.

17 Kathryn Pedwell, "Taxation of Electronic Commerce: An Assessment of the Oppo
and Challenges Facing Taxpayers and Tax Authorities' (2002) 1(2) Journal of E-B
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Residency

I§-commerce taxation challenges are not limited to source-
ased taxation. Residence-based taxation also faces
challenges. The main challenge is to determine the residency
of e-commerce corporations. These corporations usually
lack fixed physical facilitics. Their Web sites arc usually
their main storefronts and their employces arc highly
mobile. The physical presence of the corporation in a
‘central place of management and control’ is limited and
the mobility of the corporation is very high. Thercfore, it
is not casy to determine the ‘central place of management
and control” of such a corporation in order to determine
its residency under traditional definitions, In addition, it is
casy to abuse the traditional definitions and locate an c-
commerce corporation in a low tax jurisdiction to reduce
Or cyen 1o escape taxation all together.
i-commerce challenges residence taxation by making
it casicr for corporations to decide where they want to be
located for tax purposes. The residence of corporations is
generally determined by the place of Incorporation test or
lace of management and control’ test. The ‘place of
Incorporation’ test is subject to taxpayer manipulation
SC ¢c-commerce can be conducted anywhere, as it is
Inexpensive to cstablish a company in a tax haven, Therefore,
the test of place of Incorporation basically allows taxpayers
to decide whether or not they want to pay tax on the basis
of residence or source of income.'”

178 1 5 .
Jinyan Li and Jonathan See, 'Electronic Commerce and International Tavat: mmt — bee. 17
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The legal authority to levy tax, also called jurisdiction,
resides with national government and is based on the
concepts of residence and source. Residence-based
taxation implics that a country can tax its residents on
worldwide income, whether the source of that income is
domestic or forcign. Source-based taxation infers that
countries levy taxes on any income carned within its borders,
without regard to whether a resident or a non-resident of
the country carns it. Thus, the same cconomic activity may
be taxed twice, once by the country where the income 1s
carned and again by the country in which the taxpayer is
deemed a resident.'”

. Enforcement

The enforcement of the current international tax regime on
c-commerce faces many difficulties. The global character
of e-commerce makes it difficult for any one country to
monitor and tax e-commerce income. International

cooperation is needed to handle c-commerce taxation but §
such cooperation is not easy, given the conflicting interests §

of different countries. In addition, the virtual nature of |
c-commerce makes it difficult to monitor and control
e-commerce transactions even if countries are cooperating. §
The limited physical presence of the transaction and the £
limited physical assets of an c-commerce corporation $&

outside the Internet make it difficult to reveal the business’s 8

transactions and income, which in turn makes it difficultto $8
enforce the business’s tax duties even if such duties were &

% Kathryn Pedwell, 'Taxation of Electronic Commerce: An Assessment of the 4
Opportunities and Challenges Facing Taxpayers and Tax Authorities' (2002) 1 (2) Journal 3
of E-Business 2. See also < htp://www.egov.ufsc.br/portal/sites/defaulvfiles/anexos/

©20479-20480-1-PB.pdf>accessed 15 August, 2011.
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clearly determined. Furthermore, the anonymity of
c-commerce makes it hard for tax authoritics to discover
the existence of e-commerce tr ansactions, the ]‘)dt’llbb to the
trahsactions and the details of the transactions. Since tax
authorities often lack such basic information, they often
cannot levy taxes on e-commerce transactions.'”’

Normative Challenges

While the feasibility challenges address whether or not the
current international tax regime is able to tax c-commerce
incgme, the normative challenges address whether or not it
is thie appropriate regime for taxing c-commerce income.
The regime is based on several policy considerations, each
of which is challenged by e-commerce. The challenge is to
tax etcommerce taxpayers and non-e-commerce taxpayers

equally, since they are equal according to the leading principle

of ability to pay. The current regime tries to allocate tax
jurisdiction according to the cconomic allegiance principle
in order to achieve fair distribution of the international tax
pie among the countries involved. But the logic of the current
economic allegiances and the premise behind the
contribution of each country to the production of the income
are not applicable to e-commerce today. I'or example, the
logic of giving the source country priority in taxing active
income, while the residence country has priority to tax
passive income, cannot simply be applied to e-commerce
% mcome I'inally, it should be considered whether applylng
the curjent mternatmnal tax regime to e-commerce income
achiev \s cconomic efficiency, a concern that has warranted
\

i Il\i/flfzét T\z m, 'E-Commerce Taxation and Cyberspace Law: The Integrative Adaptation
odel.'
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ionsidcrablc discus
contral role in designing t

The challenge is to cnSUIC th
178

sion in the literature and has played a
he current international tax regime.
cse cfficiencies in taxing

c-commerce income.
Acceptability Challenges

International consensus 1s a must in any international tax
regime. Such consensus was reached after a lengthy scrics
b negotiations in the 1920s, when the current international
ax regime was designed. But a lot has changed since that
~onscnsus. E-commerce upsets the consensus of the 1920s
hecause countrics have varying and contradictory views on
{axing international c-commerce income. The challenge 1s
{o renew or rebuild the international consensus concerning,
faxing international c-commerce Income. 17 Business should
¢ prepared for the introduction of new legislation aimed
ipcciﬁcally at compelling businesses to collect and remit
3onsumcr-bascd taxes from customers, cven when those
customers reside outside the jurisdiction in which the
business is situated.'®

[

B Ibid.
" Ibid.
R0 12 atheun Podwall Toavat: . ‘
l;ﬂ]é:}ﬁ;ﬁzgwf;lﬁ Iz_l,\at_lon’o[ Eleclrom’c‘ Commerce: An Assessment of the Opportunitie

3. Sec also <g]mp. ;}S;I:ngr:ggs.‘/i‘rs al?;l I'ax Authorities (2003)1(2) Journal of L-Business

. th ¥ g .ufsc. - Y . o ; &
PB.pdi>accessed 15 August, 20 Icl. r/portal/sites/default/filecs/anex0s/20479-20480-1- 8




Conclusion

The Nigerian tax regime covers a wide range of taxes payable
by taxablc persons. The three tiers of government have
their respective legislative competence to make laws relating
to taxation. The Nigerian tax laws, however, did not cnvisage
the changing face of taxable items and services as they
relate to electronic commerce and transactions. Virtual ly all
aspects of human endeavour are now concerned with
clectronic activities. There arc c-government, c-banking,
c-waste and ‘c-everything.” It can, therefore, be said that
taxation of c-commerce can best be described as a transition
arca, with state and international organisations yet {o find
concrete basis for giving a full thrust go at taxation of
|c-commerce transactions purcly on a principle-approach
‘basis rather than an ad-hoc onc meant simply to disallow
loss of revenues.

The phenomenon is not a mere national issuc; it is global
in nature. Taxing physical transaction may pose littlc or no
problem as the items and persons to be taxed are casily
identifiable. The borderless nature of c-commerce with
its relatively recent development poses a major problem to
laxation and tax regime. The tax authoritics and collectors
y [ind difficultics in the administration and collection of tax.
Therefore, identifying the problems associated with taxation
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ol'e-commerce is only a step towards tackling the problems,
A sure way is 1o have scparate legal and regulatory ;
[rameworks for the taxation of electronic commerce or, as &
an alternative suggestion, to amend the existing tax laws to 4
reflect taxation of electronic commerce. ]

Technological developments have resulted in an online
cnvironment that is ostensibly borderless in nature and with §
these developments, businesses require minimal or no
physical presence to conduct commercial activities. The §
decrease in communications costs climinates the barrier that 3
distance used to represent for many businesses. As a result, #
corporations have many opportunities to locate their 4
businesses anywhere in the world. These features raise §
difficulties for countries that tax corporate income on the ‘
basis of corporate residence and the source of income. ‘

E-commerce challenges residence taxation by making
it casier for corporations to decide where they want to be
located for tax purposes. The residence of corporations is
generally determined by the place of incorporation test or.
‘the place of management and control” test. The ‘place of
incorporation’ test is subject to taxpayer manipulation
because e-commerce can be conducted anywhere, as it is
inexpensive to establish a company inatax haven. T herefore,
the test of place of incorporation basically allows taxpaye
to decide whether they want to pay tax on the basis
residence or source of income.'®!

[t is now axiomatic that a paradigm shift is occurring in?
the way business is conducted in the present econom :
Tax policy is a major factor in the growth and developme

'$1 Jinyan Li and Jonathan See, ‘Electronic Commerce and International Taxation’ <http
osgoode.yorku.ca/osgmedia.nsf/0/04CFE] 86956B8C33852571CE0058C4B7/SFILE/
ISUMA-Vol-3-no-1-Spr-02.pdf.>accessed on 13 August, 2011.
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E
e o e e
pmeree, s $ global challenges o tax policy and
tax zzdxnlmsl'ratlol;l arc mevitable. I new taxes are imposed
and rcgulations increased, the benefits and potential of
c-commerce may be curtailed. The area of taxing virtual
cconomy is ambiguous, confusing and unscttled,'#

The present tax regime did not envisage the sudden
and exponential developments in Information and
Communications Technology (ICT). The tax authorities,
whose administrative powers are largely restricted to their
local jurisdictions, are now faced with the challenges of the
bc')rdel.*lczss world. While it is, of course, expedient for the
Nigerian government to decide op the necessary public
expendifure and to decide how to rajse required revenue
through the appropriate tax policies, it is necessary as well
to keep in close contact with the global best tax practices
that will address tax implications of electronic commerce
which the present tax regime did not envisage. While
amendment of the current tax laws and policies are inevitable,
the variojus challenges of taxation of c-commerce must be
put into consideration,

It has been shown that the world is changing, yet tax
systems have been slow to change in the same direction.
This can hinder economic progress, lead to a loss in tax
revenue and frustrate taxpayers. The government should
ralse awareness and promote Nigerian Information
Technology capabilities and competencies in the
international market.

" Jac K. Shim, et al, The International Handbook of Electronic Commerce, (The Glenlake
Publishing Company Ltd, USA 2000) 235.
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Taxation of clectronic commerce has been a serious 4
debate both nationally and in the international environment, |
Dearth of direct legislation on ¢-commerce and its virtual |
nature have made it difficult for the government to establish
the real and acceptable mechanism of taxing c-commerce, |

As at the time tax laws were being made, c-commerce #
was never envisaged and therefore taxation of e-commerce
is not within the framework of tax laws. Taxing c-commerce, §
therefore, would require a separate legal and regulatory §
[ramework; otherwise, amendment of the cxisting tax laws
to accommodate taxation of virtual business would be of #
urgent necessity and because of the virtual nature of #
¢-commerce, 1t would be difficult to enforce tax cvasion
and non-compliance with tax laws as c-commerce
transactions arc conducted without the contracting parties -
necessarily knowing each other.

[tis, therefore, difficult for tax collectors to know who [
to tax, what to tax and when to tax. Thercfore, mechanisms
should be put in place by the government for the
identification of taxpayers on the internet, what to tax and
when to tax. This should, of course, be backed with law
to enforce compliance. If nccessary machineries and
statutory [ramework such as enforcing penalty of non-
payment or if payment of interest for late payment arc put
in place to enforce tax payments, some of the challenges |
facing taxation of e-commerce would be alleviated
Monitoring and enforcement agency could be structured |
within the regulatory institution or otherwisc, such |
responsibility could be devolved on cxisting law 4
enforcement agencies. A |

There have been scrious debates at the international |
level on taxation of electronic commerce. The OECD and.
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| LU have sever

ally considereq the t
¢c-commerce

and scveral guidelineg
handed down in this regard, Convcnti()ns, workshops and
seminars based op these internationa] models have a]gq
been organised. I is, therefore, IeCommended that ip
promulgating laws and formulating policies for taxation
ofc-commcrcc, regard should be had to the international
models and treatics. The models and treaties can be
adopted or adapted through the appropriate legislative
process since they do not have the force of law in Nigeria
suntil they are domesticated, s
The current Double Taxation Agreements are unclear
on whether websites of host server is g permancnt
establishment that g subjected to tax. There is, therefore, a
need for the government (o re-negotiate DTAs to rcﬂc—;ot
ind make the taxation status of clectronic commerce certain,
There is need for specialists, practitioners and courts,
specialising in taxation of ¢c-commerce if justice must be
fone in the event of disputes. In order 1o have just and
| ive adjudication on taxation of ¢-commerce disputes,
he intricacies and technical nature of information technol
ind the internet must be put into consideration. Practitioners
ind courts must, therefore, be specialists in the field of
nformation technology and the internet.

ax implications of
and reports haye been

il By Scction 12 (1) of the Constitution of the Federal RCp-UblIC o¥ N;g(l:lx ll?qizgl]?c(?grcc 3
| amended), no treaty between the Federation and any other cougl!yts 1Ia i l; et
o except to the extent to which such treaty has been en.actc‘: '/1?1 0 ,ae i 0)} oo bl

| Assembly. See also the Supreme Court cases_ol' The l?egisfe‘ld e;l ] /152 Worters Union of
Wl ‘ssociation of Health Practitioners of Nigeria v Medical and Hea

1 Nigeria & Others (2008) 1 S.C. (PI) 1 at 36-37; General Sanni Abacha & 3 Others v
Chief Gani Fawehinmi (2000) 4 S.C. (Pt 11) | at 20-22.
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