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Abstract

Constitution of Nigeria. As a result, there are m.nslilulio.rml Provisions o, the . 19,
powers of the judiciary in governance which is essentially (o interpre the |, ™
adjudicate on matters within a legal l‘rnmcwork: l'l.m.dumcntal human right i ., " ang
arcas in which the Constitution empowers the Judiciary to adjudicate over. The . 71 the
this paper is to examine the roles and limitation of the Jjudiciary i the pr(,t;;;_,i( _
fundamental human rights in Nigeria. In doing this, the paper examine. !
constitutional powers and jurisdiction of the judiciary in respect of fundameng, hlmtr
rights cases. It also examines the attitude of the Judiciary in applying its CUnstium,l:,"l
powers and this is through an examination of some of the decided cases on fundamm;]
human rights. This paper adopts the doctrinal legal research approach through Conten
analysis of concepts, laws and cases. It finds that the Nigerian Judiciary has hq
proactive in enforcing the constitutional provisions on fundamental humap rights ang
by extension in the protection of fundamental human rights. Nevertheless, unnecessy
interference and lack of independence is a challenge affecting the optimal performgpc,
of the judiciary in the protection of human rights. This paper therefore recommends
that there is the need for both institutional and personal independence of the judiciary

in order to live to its name as the last hope of the common man.

» . . : ’ g ' o teo
The judiciary is one of the three arms of government recognised under

aim o

Keywords Constitution, Judiciary, Fundamental Human Right

Introduction

Human rights are natural rights of man which has been in our consciousness since the
era of renaissance humanism in the carly modern era.' It is a global phenomenon and
a major responsibility of every civil society. Nigeria as a country within thg global
village is not left out in the recognition of human rights as the inalicnable ngf_ﬂs 0_‘
man. Fundamental rights are similar to human rights; however, unlike human rights

lin.wil;ipcdi.'l.nr;;/\\iki/lIismry-of human-rights accessed on 1" June, 2015
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:\\“l:l\::‘\\l\\l‘l‘n“i\\' :\\"\’.‘\‘\‘\“|\'\‘::‘\: “|"“D|'-*:.‘h‘;:':2‘"3::!»“:".\“‘\tl nre thus enforceable yn courts Fhe 1999
R ‘ csome vhpehits as the innblenabile and .
h‘."“"" nehin These vphis ane proy ied in Chaptes 1V of the Const undamental
Right to hife, Right o dignity of hamih peison, gt 1o l.(-.‘,(.,.‘.’;'\'.;”,‘.:"“(m,,m‘ i
heanng, l’{\:‘_l\l o private and family Hite, Wgtht to freedom of ||;(,..,.\’.| ,/,' ,'”.” “j fos
celpmon, Ripht o freedom ot expression and the press, Right n.';,,»’,.,,‘"g..'; l.‘ “,r.' vy
and ».\.\\\\‘l.\lh‘l\. Right to frecdom ol movement, I!iyhl (o lfu,.l,“?”' ! ';\My
Jdiserimination and Ripht to acquire and own immovable pm;w_.:n‘/ Ao
-

Tudiciany carved out of the Latin word judiciarions from the word judiciam Yeralls
neans judgenment.” The judiciary is the thitd arm of government and & (nn'.mm'l:,nu/l
.‘t‘\‘.umn. the working machine of which are the courts under the functional attitudes
s udges as the managers, The 1999 Constitution creates the judiciary as an arm (‘,‘f
sovernment and  confers power on it which includes as an institution for the
swotection of the constitutionally guaranteed  human rights, The powers and
s for the prulccliun of human rights are discussed as follows. The
vers on the courts established by the Constitution
d by the national or state legislature. In the same
le in the exercise of judicial powers

urisdiction of court
000 Constitution vests judicial poy
nd any other courts that are create
ein. it confers jurisdiction on courts 10 guic
Judicial Power and J urisdiction

oscribed as the power of court 1o decide on, pronounce
, cases between litigating parties. On the othel
terchangeable with judicial power, can b
sc judicial power in a particular case unde
(ore has been considered as a pre-requist!

idicial power can be d
idgement and give effect to same i
ind. flirisdiction although often used in
sfined as the authority of courts (o exerci
specific circumstance. Jurisdiction there
r the exercise of judicial powcr."

sction 6 (1) of the 1999 Constitution vests judicial powers on the constitutional
tablished courts listed in scction 6 (5)" and other courts as may be established
her the National or State Assemblies.” Furtherance to the exercise of judic

wer. the Constitution also gives these courls wide jurisdiction 10 entertain
tions and proceedings including questions of fundamental rights contained
and obligations between  persons, or betw

apter 1V, as (o civil rights )
vernment, individual and other authorities in Nigera. However, there 1
3 Oxford Advanced Learner's Dictionary (7" edn, Oxford University Press, 20035) 729
. J. O. Akande, The Constitution of the Federal Republic of Nigeria: with Annotarton ( MU Publishers
32
X These are superior courts of records
: Section 6 (4) (2)
¢ Section 6 (6) (8 & b)

39


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Veboraniben A based Waodte’ Yre A banbid P Fais at | ibgu

"'»’x.g['
- by i) § o ¢ ' b Fh S FF00 1 Pt el
{ U 1y 16840 8% fost L jrani by i ia
Vosuah e Ddanseata) (g iiee ared v Vs igile of Sigte Py
1Y TR il i;"; { LA R TR
\ w B et sl the U iaeqiiation e e 1 frecdai by o iyt f
At e the g Bolloseed B e Casmipnt o Sppeal, thie Fligh ¢ § sl
' A
U nivig ey 4 onmdinge o \ll b e 0ot o g 1 R efedt o Fissm
SRR R At \}«".i G ajgs 1l g il l”"l' Frivin 1l b oesd ol Vigh € .
B Y o Niate od the Tedoaal o TRl b Peinitony whie p Wiy of tha
et oyl IV Do Do vialated o diseatis e fraety can M appe
it TRl ot e e Gt ol Appeal I e sane vein tppeal lies o

e e Ot o the sagoe it

P e el e Napeoan ot ecludes specitically w protecr

e rlent

Conrsnecd o the Narcname coneribation onder e Judhe power comnler g it bty

aatual awd aie Jovel I‘\ i Commhitnding " lll addibtion to the o e ral ’-ufu il
P stated shove conits ae piven apecrlic Jurisdicnon for the entor crment amd o
gl of e values o here H)"llh Thiv iy chinhled h‘-,v il pravisea of the
podamenial Faphee (b ndorcement Procedure) Rodes" where 1 proyides

Loy pwnon who .||||';'\". that any ol the Fondiental “l;'lll', provided for 1 the
Consitaton and oo which he v entitled, has been, s being, or 1 likely to be infrnged
s appdhy o the comt i e state where the Illlllli}'l‘lnt'nl ovenrs or s ikely to oocu

e
s e Thus the Foandamental Righte (Enforcement Procedare ) Bole 0 a
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RN e audi alteram Partem and Nemo qudes i cansoa ua |
Wrendens proceedings anullity™ 11 bias s proved and i oceasioned
NINCa e . ' . Y

e otiostee.™ On i Nnaemeha Aen 1 C A as he then was says:

Labue ta \"‘\k‘l AN

"
the rule of

audi- alicram partem postulates that the conrt or other
l? 7y )
Mibunals

Must hear both sides a1 every material dage of the
Procecdings before handing dovwn a decision on that stage. It s a
rule of fairness. A court cannot be fair unless it considers both
sides of the case as may be presented by both sides. 1,
Courts in ¢ivil cases have
exclusion of cvidence
ot the Supreme

also protected this right to the extent of holding w r”n'r'.ml
as a violation of the right to fair hearing, This was the position

; Court in the case of Agbahomovo v. Eduyeghe.” In this case, the trial
court did not use the statement of defence of the rcsf)ondcms as the basis of his
_ludgc‘_mem_ The learned trial Judge also restrained the respondents from asking
quesuons at a crucial stage of the proceedings. In addition, the respondents were also
precluded by the trial judge from giving evidence relating to exhibits already
admitted before the court and the judge went ahcad to expunge their evidence from
the record. Thus, the Supreme Court declared all these actions of the trial judge as a
denial of the right to fair hearing and thercfore a violation of section 36 of the
Constitution. In protecting the respondents’ rights to fair hearing in the instant case.
the court in dismissing this appeal, upheld the decision of the Court of Appeal which

allowed the respondents appeal on that ground by setting aside the judgement and
orders of the trial court.

It must be noted that the right to fair hearing in criminal cases is more elaborated
under the Nigerian Constitution.* In other words, any person charged with a criminal
offence has a wider scope of protection of his right to fair hearing. Therefore. from
the provisions of section 35 of the Constitution, the right to fair hearing of an accused
person starts from his right to be arraigned in court within a specified period of time
by the law.”® For a proper understanding of this position, section 36 is read together
with section 35 of the Constitution. In a criminal charge, an accused person has the
fundamental right to be presumed innocent, this is one of the grounds for the
consideration his entitlement to be admitted to bail pending trial as a constitutional

3 Adigun v A-G of Ovo State (1987)1 N.W.L.R (pt 53) 678

3 Bamgboye v University of llorin (1999) 6 S.C.N.J. 305 at 308

3 Ekuma v. Silver Eagle Shipping Agencies Lid (1987) 4 NV L.R. (pL. 65) 472 at 486

3 (1999) 2 S.C.N.J 100 .

o Sub-sections 4 to 12 of section 30

i Section 9 of the Criminal Procedure Act also provides that an accused person must be taken before a

magistrate court within twenty four hours.
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. . o shipulntes specific procedural siphty of
peht 1 Sechions 10 (5) andd (0) also sl ' " s " ficall " I an
Nich altocether constitute tight to- fan hearing. Specihically . (5) proyde.
A%} L LR AR

w ¢ Ccontrary is proved,
stvon s presumed mpocent until the contrary s |

ACC "
; ”“” 2l
aceusad x
I omost e stated that the Magistrate ‘('Hllfl i !l!({hll)’ the pr(’)l?cz'r (‘."m“ in the :
to protect people’s rpht to lnir.lw.'nuu.', m'crmmml cases. T'his s hecause i s ™
hesest court in the hierarchy of the Nigcerian courls. A 1‘!r‘c:l((:'r nurmnber of Criftiing
cases are commeneed at the Magistrate Courts as (:fmrl.t. ol first instance, ”“"”i‘/-’;r .
seactice. this right is often jeopardised because i most cases magistrate. do M‘
secessarily see the issue of bail as a matter of discretion empowered by the [4y, 4
\lso. 1t ccems that mos magistrates consider bail merely on the content of 4y,
msubstantiated First Information Report (F.LR.). Thus, the courts at thje, 1’3'/‘:1Ai.1
nost cases fail to protect lhis’righ( consequently allowing accused persons (o,

1l terms without conviction.™”

(:',l!u,“

"':r‘/(:

1 safe guarding the right of an accused to fair hearing, section 36 (6) b 4n4 .
rovides that an accused in entitled to a legal practitioner of his choice and g;_'r,_,:
cilities necessary for his defence. This right to legal practitioner was denied in (..
mous old case of Awolowo v. Minister of Internal Affairs.”” In this case. the accu (_
nployed the service of a foreign legal practitioner who was denied entry into 1h-
untry by the Immigration. The court in interpreting the choice restricted it to mex-
ily a legal practitioner who is enrolled to practice in the country.

must be stated that there is a limit to the operations of right to fair hearing und:-
ction 36. This is because section only requires that a party is given a right to be
ard but when such opportunity is given and the party fails to utilise it. he cann-
bsequently complain that his right has been breached. In Segun Ajibade v. Siate™ it
s held that the right to fair hearing presupposes that all parties must be given equal
portunity to present their respective cases in the manner laid down by the law
theut any hindrance. But, it does not mean that a party is allowed to do as he
shes. In that case, the appellant was convicted at the trial court based on his
‘hallenged confessional statements tendered by the prosecution. The appellant
msel did not call any witness and did not challenge the correctness of the
secution’s case; rather he based his defence on the prosecution’s case. He
caled to the Court of Appeal which affirmed his conviction by the lower court and

Ant v State (2000)1 NW.LR (pt.747) 217 at 230, see Abiola v. Federal Republic of Nigena (19921
NOWLR (pt 370) 155

4 P ’ 5 : . oas yunishabie
section T (2) CPA provides that where o person is charged with any felony other thana felony pr wsl

with deathic the court may if it thinks 6it, adruit him to bail. isons
Thus probably spurred the Federal Government to take steps in 2007 towards decongesting Nipenan prses
throngh s prison decongestion scheme through the office of the Attorney Geoeral of the Federanan

(1962) LI 177

(2012) LPELR-]15531
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Right to free CXPressi

Cohnsm lt.rudlon) of expression and the press is provided for under section 39 of the
i”form:iil(::l.“ '[[;mCIUdES freedom to hold opinions, to receive and impart ideas an(j

h ‘ithout obstruction. This right 1 i
_ . also includes right to i

S : . ght : g own, establish and
f.p | e media for l.he purpose of dissemination of information. opinion and ideas. In
act the scope of this right has been interpreted to include schools.**

E;it:;ilg 5(7) ifr;:;:sclosrzr\(l)efsciﬁgreS_SIOn is a means by‘which.individua] personality is

! " 4 _ purpose of pursuing, discovering and attaining the truth

n the_ society. Unhindered freedom of expression fosters understzmdiné, respect.

sgt.)mlssweness, and confidence between the rulers and the ruled and among the

citizens as well. This consequently builds the participatory enthusiasm in the péople
for the smooth running of the State. A long line of cases has shown that the Nicerian
courts do not hesitate to protect the right to freedom of expression.* However. there
is a challenge with respect to freedom of press. This is because laws of defamation.
sedition and libel prosecution are being used to censor the press especially to
suppress criticism of government and its officials irrespective of whether the
information is true or false. Initially, judicial attitude in the period after independence
was not encouraging with respect to right to freedom of expression and the press. For
example, in Chike Obi v DPP,° the petitioner, as at that time a legislator in the
parliament of the Federal Republic of Nigeria. He circulated a pamphlet titled “The

people: Facts you must know.” lts contention in therein was that ministers were
e national interest in the discharge of their

harged for sedition. The Supreme Court
government against the protection of

pursuing their personal interest and not th
duties. The petitioner on this account was ¢
decided the case in favour of the then Federal
the right of the petitioner to freedom of expression and press.

! the court in protecting the right to freedom of
i<t is not under any legal obligation and
rce of information before the Senate

Similarly, in Tony Momoh v Senare,’.
expression and the press held that a journal
cannot be compelled to disclose his sou

s ibid (29)
i Okogie v Antornev-General of Lagos Srare (1981)

4 . Ouebec (1988) 2 S.C.R 712 . ) e 1203
" f”’frll ‘fg\"lz!rli\ ((’m‘b ~(1989) 1 S.C.I. 927 see Bridges v Califorma ( 1941) 314 U S.

' rwi ¢ 89 ‘ rid Gajven

" For cun'lplc. Adewole v AMthaji Jakande & Ors (19811 NC [R 262

0 (1961) 1 Al N.L.R 180at 197-198

i (1982) NCLR 105
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of Inquity. However, the pronouncement of the court in this case “befors
" s restrictive and it not clear whether the Sarme

Comoanties Y ,

) CCommittee of Inguiry

the senate Commiltee o o i . B PR ) _—

inmunity applies 1o a journalist ina proceeding before a court of law. Earlie, in
AR ) ) TP { "t

People Star Press v Adebayo,™ it was held that freedom of C|rcu|g‘“°" of news of

. e 57
newspaper 1s an essential part of the right to freedom of association.

38 Rights to Peaceful Assembly and Association

Freedom of peaceful assembly and association hypothesizes the civil and political
Rights necessary for participatory right in the political structure of a state. Humgap
rights protection is assured under a well structured and consu-tut!ona'l based State
politics premised on the rule of law. This position and the essential inalienable natyre
of the rights to peaceful assembly and association have been explained by Alexis de

Tocqueville as a pre-condition for civilisation in the following words:

The most natural privilege of man, next to the right of acting for
himself, is that of combining his exertions with those of his fellow
creatures and acting in common with them. The right of
association therefore appears to me almost as inalienable in its
nature as the right of personal liberty. No legislator can attack it
without impairing the foundations of society”

This nght is provided for under section 40 of the 1999 Constitution. It means the
right or freedom to choose freely whether or not to assemble and/or associate with
other persons whether in the name of political party, trade union and other
association for the protection of his interest. Light was shed on the rationale behind
this assertion in an old Ghanaian case Mensima & Others v. Attorney-General™
Justice Acquah of Ghana Supreme Court observed:

the essence of freedom of association is the liberty or lack of

compulsion on the individual to form or to join an association.

His lordship emphasised the meaning of this to include the right to dissociate or not
to associate at all with whom a person does not like to associate with other wise
freedom of association would be held to be synonymous to cultism.

* (1971) UILR 269

41 . . PR v &
[t must be noted that there is a Freedom of Information Act 2011 which guarantees citizens' night to public
information and has put pressure on government agencies to release records in response to petitions by

medin and activist groups. See hltgs:([freedomhouse,orglregon(freedom.gresngB/nigeriau accessed on

1" June, 2015 o
94 ) ivinl Rovi ~ N i e
P A Awpare, Judicial Review and the Enforcement of Human Rights: The Red and Blue L‘:»“J")'S;jjlo.*

Judiciary of Ghana, (Master of laws thesis, Queen's University Kingston, Ontario, Canada, &
where the researcher quoting from De Tocqueville Democracy in America (1934), cited in Beaudoin 2

) Ratushny (¢ds.), The Canadian Charter of Rights and Freedoms (1989) 235 o

- (1996-97) SCGLR 676; sce also New Parriotic Party v. Attornev-General (1996-97) SCGLR 929
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In addition, fair hearing has been deseribed as one of the indivisible (win pill
o Moctdoy $as mivedt silvaws 4 . sible 1 pillars
patural justice ¢ audi alteram partem and Nemo judex in causa sua, th | . I (,2
a1 N N Y “wwe D s . o wa aud, c ehiect «
failure to observe it renders proceedings a nullity" if bias is proved and it oce i(’l )!
- SCAsSIOnec

. . - N 14 .
miscarriage ol justice.” On this Nnaemeka-Agu J.C.A as he then was says:
« SavVs:

The rule of audi alteram partem postulates that the court or other
tribunals must hear both sides at every material stage of the
proceedings before handing down a decision on that stage. It is a
rule of fairness. A court cannot be fair unless it considers both
sides of the case as may be presented by both sides.”

Courts_ in civil cases have ul.so p}'otecled lhi's right to the extent of holding wrongful
exclusion of evidence asa violation of the right to fair hearing. This was the position
of the Supreme Court in the case of Agbahomovo v. Eduyegbe.” In this case, the trial
court did not use the statement of defence of the respondents as the basis of his
judgement. The learned trial judge also restrained the respondents from asking
questions at a crucial stage of the proceedings. In addition, the respondents were also
precluded by the trial judge from giving evidence relating to exhibits already
admitted before the court and the judge went ahead to expunge their evidence from
the record. Thus, the Supreme Court declared all these actions of the trial judge as a
denial of the right to fair hearing and thercfore a violation of section 36 of the
Constitution. In protecting the respondents’ rights to fair hearing in the instant case.
the court in dismissing this appeal, upheld the decision of the Court of Appeal which
allowed the respondents appeal on that ground by setting aside the judgement and
orders of the trial court.

It must be noted that the right to fair hearing in criminal cases is more elaborated
under the Nigerian Constitution.”® In other words, any person charged with a criminal
offence has a wider scope of protection of his right to fair hearing. Therefore, from
the provisions of section 35 of the Constitution, the right to fair hearing of an accused
person starts from his right to be arraigned in court within a specified period of time
by the law.” For a proper understanding of this position, section 36 is read together
with section 35 of the Constitution. In a criminal charge, an accused person has the
fundamental right to be presumed innocent, this is one of the grounds-for‘ the
consideration his entitlement to be admitted to bail pending trial as a constitutional

2 Adigun v A-G of Oyo Stare (1987)1 N.W.L.R (! 53)678
"5 Bamgboye v University of lorin (1999) 6 S.C.N.J. 305 at 308 e
22 Ekuma v. Silver Eagle Shipping Agencies Lid ( 1987) 4 N.W.L.R. (pt. 65) 472 at 48
& (1999) 2 S.C.N.J 100 :
K .
Sub-sections 4 to 12 of section 36 . =
- Scclic:n 9 of the Criminal Procedure Act also provides thatan accused person must be taken before 2

magistrate court within twenty four hours.
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PR T RSN, PoTEOR % pn‘nm‘n‘ mocent until the ¢ onteary is proved. i an

W “"‘.“’

B ovoera B @aredd that the Nhi’.“'““l‘ Court 18 mostly the Proper court in the :

o protect peaphecright 1o T heating in criminal cases. Thic e het duse :\'rmf(”""
Paest ot m the lnerarchy of the Nigerian courte, A greater number (.!" m-l"'h”
cases ae commenced at the Magiarate Courts as courts of first instance i‘(rm:,-mmm
pracice. this vight as often jeopardised because in most cases magistrates :l«‘ .
necessaniy see the ssue of bail as a matter of discretion empowered by the faw g o
Alsos 11 seems that most magistrates consider bail merely on thc.comcm lnf the
wrsabstantiated First Information Report (F.LR.). Thus. the courts at this .
most cases farl to protect this rght conscquently allowing accused persons
sa! rerms without conviction.

VEY, 1

level in

{0 serve

In safe guarding the right of an accused to fair hearing, section 16 () b and ¢
provides that an accused in entitled to a legal practitioner of his choice and ~;i{'n:;:-
cacilies necessary for his defence. This right o legal practitioner was denied in the
famous old case of Awolowo v. Minister of Internal Affairs.™ In this case. the accused
cmpioved the service of a foreign legal practitioner who was denied entry inte the
country by the Immigration. The court in interpreting the choice restricted it 1o mean
only a legal practitioner who is enrolled to practice in the country.

& must be stated that there is a limit to the operations of right to fair hearing under
section 36, This is because scction only requires that a party 1s given a nght to be
heard but when such opportunity is given and the party fails to utilise it. he cannct
ubseguently complain that his right has been breached. In Segun Ajibade v Stare™ it

¢ right o fair hearing presupposes that all parties most be ziven equal
ity 1o present their respective cases in the manner laid down by the Ly
any hindrance. But, it does not mean that a party is allowed o do as ‘;.
shes In that case, the appellant was convicted at the trial court based on his
Sullenged confessional statements tendered by the prosecution. The appeliant

R R R e

L 1 3 ' ¥
Bl ghyr of,
e 33 e 123

counsel did not call any witness and did not challenge the correctess ol '.:ln
prosecution’s case: rather he based his defence on the prosecution’s case. s
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appezled 1o the Court of Appeal which affirmed his conviction by the tower cot
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he finally appealed to the Supreme Court where the decisions of the lower courte
were also altirmed. Ogunbivi JSC held that the court 15 free to accept the
uncontradicted evidence of the prosceution where the accused fails to 7ive cvidence
in his defence.™ £ cnce

34 Right to Freedom of Expression and the Press

Right to freedom of expression and the press is provided for under section 39 of the
Constitution. It includes freedom to hold opinions, to receive and impart ideas and
information without obstruction. This right also includes right to own. establish and
operate media for the purpose of dissemination of information, opinion and

ideas. In
fact the scope of this right has been interpreted to include schools, **

The right to freedom of expression is a means by which individual personality is
identified; *” it also serves the purpose of pursuing, discovering and attaining the truth
in the society.” Unhindered freedom of expression fosters understanding, respect.
submissiveness, and confidence between the rulers and the ruled and among the
citizens as well. This consequently builds the participatory enthusiasm in the people
for the smooth running of the State. A long line of cases has shown that the Nigenan
courts do not hesitate to protect the right to freedom of expression.”” However. there
is a challenge with respect to freedom of press. This is because laws of defamation.
sedition and libel prosecution are being used to censor the press especially to
suppress criticism of government and its officials irrespective of whether the
information is true or false. Initially, Judicial attitude in the period after independence
was not encouraging with respect to right to freedom of expression and the press. For
example, in Chike Obi v DPP,” the petitioner, as at that time a legislator in the
parliament of the Federal Republic of Nigeria. He circulated a pamphlet titled “The
people: Facts you must know.” lIts contention in therein was that ministers were
pursuing their personal interest and not the national interest in the discharge of their
duties. The petitioner on this account was charged for sedition. The Supreme Court
decided the case in favour of the then Federal government against the protection of
the right of the petitioner to freedom of expression and press.

Similarly, in Tony Momoh v Senate,”' the court in protecting the right to freedom of
expression and the press held that a journalist is not under any legal obligation and
cannot be compelled to disclose his source of information before the Senate

< ibid (29)

Okogie v Attorney-General of Lagos State (1981)

Ford v Quebec (1988) 2 S.C.R 712 R .
Irwin T(()?y I,I(Iv(Qm'bcr( 1989) 1 S.C.R 927, sec Bridves v California (1941) 314 U.S252 ar 291-293
For example, Adewole v. Alhaji Jakande & Ors (12%1) NCLR 262

(1961) | AIIN.L.R 18G at 197-198

(1982) NCLR 105
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The attitude of the Nigerian courts in the protection of (his right has been quite
posili\“c. A famous case on this is the Supreme Court decision in Fawehinmi v. N.B,A
(No2)™ where it was held that every individual has the right to decide to freely
assemble, join association of his choice and not to join as the case may be. Similarly,
in A.C v. INEC.”" here, the immediate past Vice President after cight years in office
contested i 2007 for the office of the President under the platform of the Action
Congress. a party other than the one through which he secured the Vice Presidential
ticket carlier in1999. The Independent National Electoral Commission disqualified
him from contesting the election but the Supreme Court held that INEC has no power
under the Constitution or any other law to disqualify any candidate (including the 2™
Appellant) presented to it by an accredited political party i.c. the 1* Appellant
(Action Congress). The relevance of the above cited case shall be appreciated
through the facts and holding of the Court in A.G of the Federation v. Abubakar>*
The 1* respondent was the Vice President of Nigeria for two consecutive terms, from
1999 to 2007 and elected on the platform of the Peoples’ Democratic Party (PDP).
Subsequently, he sought to contest for the office of the President but was denied the
ticket at the party level and he consequently deflected from PDP to the Action
Congress (AC) where he was nominated and sponsored to contest for the office of the
President. Upon his deflection to the AC, the President declared his sit vacant.
withdrew all his rights and privileges as the Vice President.

The 1* respondent then commenced an action at the Court of Appeal for the
nullification of the President’s declaration that the Vice President’s sit was vacant
amongst other reliefs. The Court of Appeal resolved in favour of the respondent. The
appellant was dissatisfied and appealed to the Supreme Court. Among the contention
of the appellant is that the 1* respondent was no longer loyal to the President and his
disloyalty to the President by extension amount to disloyalty to the Federal Republic
of Nigeria.” This can be inferred from the appellant’s 4" relief which reads:

Declaration that the dumping of a sponsoring party for any other
party by a sitting Vice President coupled with condemnation of
the President and the Government by a sitting Vice President is a
breach of one mindedness, loyalty, trust and confidence expected
of the Vice President and therefore constitutes constructive

resignation and/or abandonment of the office of the Vice
President.”

(1989) 2 NWLR (Pt.108) 558 S.C
(2007) S.C.E.R. 58

(2007) S.C.E.R. 129

Ibid (124)

Ibid (4)
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iEmav-be said thar the ae or-conduct of 1), Vice Presid,
defecting 10 the Action Congresy after he has vy, the
platform of the LD for thar Position iy morally eprehensipy,
But annil the law (m thiy case, the le.wim!i(m) declares the
defecrion unlawful and Prescribes in cleqr /(mgmlgc. Pinishmen,;
for such an aci, there js nothing anybody can The remedy jf
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The Cour further maintained thgat unlike the Senators and

chresenmti\'cs.": removal of either the President or the Vj
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Constitution. More so, (he Vice Presiden; is not subordinate to

they are only to be associates for the election period, and opce th
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itively strived and stood to the
decisions in cases involving human rights issues.
Neverthelcss, there js room for improvemenl. This s because there are some

challenges affecting lhejudiciary in the performance of g functions especially in the

arca of human rights protection. These challenges are Categorized into two namely;
external and ingepny) challenges,

4.1 External Clmllcnge
A major challenge affecting (he pe

rformance of the Judiciary in the discharge of its
duties is politica| instability of N;

geria especially between the post - independence
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period in 1960 and up ll 1999.°* Thus, the prolonged military rule and e ilent;

democratic rule experienced in the country is a mitigating factor uguins(t tth(r:' tCiPlfi
performance of the judiciary in the protection of human rights. For CX;lmpl(: ‘(IJ)urrin(l
the military rule, the Constitution and its provisions were suspended;™ this r;mkesnﬁ
casy for gross abuse of collective and individual rights of the cil’izens. In f;;ct

traditionally, the military ruler’s first assignment is usurping of judicial powers.

Although, military rule has become a past issue in Nigeria as there has been relative
political stability since the advent of the fourth republic in 1999. However. the
civilian government have also on many occasions shown disrespect for the rule o% law
and by extension the judiciary. The politicians often attempt to influence the judicial
processes; this is encouraged due to the concentration of more power in the executive
arm of the government.®® More so, the legal structure of the power of the other two
arms of government does not give the Judiciary the required independence to
effectively discharge its functions especially in protecting peoples’ rights against the
government. The integrity and personal independence of judges are neither
guaranteed nor assured in Nigeria because, the executive in collaboration with the
legislature sees itself as the authority that can hire and fire judges at will.*’

Consequently, the lack of security of tenure of office, life and economy securities
make it difficult for the judiciary through the machineries of courts administered by
judges to take independent decisions without interference from other arms especially
where any of the constitutional guaranteed rights has been or about to be violated by
the government and its agencies.

A curious case is the decision in Abubakar v. Yar’adua®® which was to challenge the
election of late former President Umar Musa Yar’adua. The Supreme Court upheld

=~ A.O Oguno. Turning back the Hands of Time: The Liability of Present Governments for Human Rights

Violation of Previous Government in Nigeria. in Yerokun (cd.) et el, The Jurist, (Vol.12, Nigeria Law
Student Society, University of Ilorin, 2007), 257 where the author gave account of various military coups in
Nigeria first which occurred on the 29" of January 1966 which led to the assassination of xhc tltund-.n;
fathers of the Nigerian Political system and prominent leaders who agitated and fought- for .\)gcn.f‘n
independence, such as Sir Ahmadu Bello and Tafawa Balewa, This was followed by the .I 9735, l‘)7o: 1083,
the successful and failed coups 1985 and 1990. Also the 1993 coup which was elongated till 1999 before the
present democratic rule was ushered in. . o e
- The military junta usually justifies first the uncivilized process of coming into power, by dm‘n;_ l:ll:\ th:\!
suspend the Constitution either in part or in whole with various (!cx*rccs. F.\:u:l;.)lc is Dc\‘rf.'c \;\I rl\:1 B
which was passed to suspend an important part of the (“on.\’nlulmn_-m the area of right lo‘;\'r)on.l 1 l,\ !
@ Ouster clause, with which the judiciary was rendered inactive in protecting people’s fun\:Llnrnl:\ l?’:‘f
through the judicia) procecdings. Section 4 (2) Decree No 2 of I‘)SJ suspended the w holc’ of «.hl.kl‘[r\l‘x: w"\n
the 1979 Constitution in which the huinan rights was cnshnpcd ;_md comcqucnfl). rl;“l: \:i:li"non
unenforceable in any court of law. In addition to this, the same section of the Decree ousted the jurisdic
of courts from hearing any suit relating to matters in the Decree.

ht

"
Akande (n3) 25-26 - i ,

o Hon. Justice Raliat Elelu-Habeeb v. National Judicial Council & Others (Unreported) Suit No
FHC/IL/CS/13/09

- (2008) 12 SCNJ 217



https://digital-camscanner.onelink.me/P3GL/g26ffx3k

N

| .1 . P

L Folorunsho Ahmad Hussein', Mrs Akanbi, Khairat Oluwakem;?
[ \
the clection of the then President despite the open admission by the then Presiden
Yar'adua that the election was fraught with irregularities. He stated in his maugury|
speech of 29" May, 2007 that:

We acknowledge that our elections had some shortcomings. Thankfully, we haye
well-established legal avenues of redress, and [ urge anyone aggricved to pursye
them. I also believe that our experiences represent an opportunity to learn from our
mistakes. Accordingly, 1 will set up a panel to examine the entire electoral process
with a view (o ensuring that we raise the quality and standard of our general elections,
and thereby deepen our democracy.”

Corroborating this is the dissenting judgement of Oguntade JSC in the case where he
says:

“I hold that the petitioners/applicants by a preponderance of
evidence established that the 1" petitioner/appellant, a candidate
validly nominated, was unlawfully excluded from the election. 1
therefore order that the presidential elections held in Nigeria on
27" April, 2007 be annulled and a new election be conducted
within 90 days from today”

On another ground His Lordship further observed:
“Let me also observe that if I had to decide this case on the
ground of non-compliance with section 45(2) of the Elecroral Act,
2000, I would make the same order as I have made in Appeal No.
SC.5172008 that the clection be annulled. I would do so because
there is abundant evidence including the sworn deposition filed
by the Chairman of INEC in answer to the interrogatories served
to him that the ballot papers used for the April 21" presidential

elections were not serialised and bound in booklets qs required
under section 45(2) of the Electoral Act 2006, """

Nevertheless, the majority decision of the Supreme Court upheld the decision
Instances like this case perhaps justify the opinion that (he judiciary is grc:xll);
influenced by the execuuve../.\s It seemed that (he Supreme Court had been
influenced in the majority decision of this case and with the Conscqucnce‘lh’ll the
nation had been denied the right to elect a leader of its choice. ‘

o Yar'Adua's Inaugural Speech, *The Challenge Is Great; The

Goal is Cleyye
Musa Yar'adua, President of the Federal Republic of Nigeria and (‘cur Inaugura) Address of Umaru

Forces, May 29, 2007, Posted in May 30, 2007 - lI:l1'"’"““"””',"'C'”"f of The Armed

o asii amh i .
http:/loompie.com/2007/05/307yaraduas-inaugural-speechy accessed on 2g™ qcl(:ommc unments _ »
o Abubakar (n68) 379-380 d¢plember 2009
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Abstract

The judiciary is one of the three arms of government recognised under the 1
Constitution of Nigeria. As a result, there are constitutional Provisions on the rq| =
powers of the judiciary in governance which is essentially to interpret the iaes and
adjudicate on matters within a legal framework. Fundamental human right is o ifny
areas in which the Constitution empowers the judiciary to adjudicate over Thlle qf the
this paper is to examine the roles and limitation of the Judiciary in the ;;rotec?m e
fund:fmc-ntal human rights in Nigeria. In doing this, the Paper exami o
constitutional powers and jurisdiction of the Judiciary in respect of fundaxn‘er:t;uln :;n;fe
n

Keywords Constitution, Judiciary, Fundamental Human Right

Introduction

Human rights i
s are natural r .
g atural rights of man which has been in our consciousness since the

era of renaissance anism i

village is not left out in the rcyc;lw' i ngenfl et P Lo glob&l_

man. Fundamental rights are «; .gniu'llon b hum.an rights as the inalienable rights of
ghts are similar to human rights; however, unlike human rights.
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aend meeocomnon, Right 1o freedom of  movemens,  Right ' wasmhly

. to freed
discrimunation and Right 1o acquire and own immovable property -

-
Jadwaany carved out of the Latin word judiciarions from the word juficiam literally

mesns pdgement The Judiciary i the third arm of government and 3 constimtional
creation. the working machine of which are the courts under the functional atinsdes
of rodges av the managers. The 1999 Constitution creates the ddiciary as an anm .-;f
povornment and confers power on it which includes as an mstitubon for the
protechion of the constitutionally  guaranteed  human rights. The powers and
surndiction of courts for the protection of human nights are discussed as follows. The
1000 Constitution vests judicial powers on the courts established by the Constitution
and any other courts that are created by the national or state legslature. In the same
vemn, it confers jurisdiction on courts to guide in the exercise of judicial powers

2 Judicial Power and Jurisdiction

Judicial power can be described as the power of court © decrde on, pronounce
udpement and pive effect to same in cases between litigating parties. On the other
hand, Mrsdiction although often used interchangeable with judicial power, can be
defined 3+ the authority of courts to exercise judicial power i particuiar case under
@ spectfic circumstance. Jurisdiction therefore has been considered as a pre-tequisiie

for the exercise of judicial power.’

Section 6 (1) of the 1999 Constitution vests judicral powers on the consttintonaily
established courts histed in section 6 (5)' and other courts as may b established By
esther the National or State Assemblies | Furtherance the esereise of judioal
power, the Constitution also gives these cours wide junsdiciion f enieriam .ylt
actions and proceedings including questions of tundamental nghis countained in
chapter IV, w10 civil nights and obligations  between - e, o between
povernment, individual and other authonties 1 Nigeria® However there i 4
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power watnd shove, Courts are given specific jansdiction for the enforcement md 1w
of the valoes of these nghts This is enabled by the provison of de

Fandamentsl Rights (Enforcement Procedure) Rules’ ' where it provides.
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g Chue! Justice 1o make provisions for the practicability of the jursdichon
comlerred on the High Court by the Constitution. This s mainly asmed 2 re-enfosciog
e practic! sole of the judiciary in the protection of human rights. it mest be st
that the power conferred on the judiciary herein with particuler reference o B
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addition, fair hearing has been described as one of the indivisible 1o in pill f
i . ‘ ’ ) - i (& Vi NHars « i
tural justice i.e audi alteram partem and Nemo judex in cane L1 lh~pﬁ t ¥
. . o - Y * . 14 -. . . V ‘ ) - C c’. .r):
ilure to observe it renders proceedings a nullity ™ if bias is proved and 1t occ i d
i . rve it rende ‘ ! 7o Xcasione
iscarriage of justice.” On this Nnaemeka-Agie J.C.A as he then wae says:

¢ then was says:

The rule of audi alteram partem postulates that the court or other
tribunals must hear both sides at everv material stage of the
proceedings before handing dovn a decision on that stage. It is o
rule of fairness. A cowrt cannot be fair unless it considers both
sides of the case as may be presented by both sides.”

Courts in civil cases have also protected this right to the extent of holdine wroneful
exclusion of evidence as a violation of the right to fair hearing. This was the posizion
of the Supreme Court in the case of Agbahomovo v. Eduyegbe.” In this case. the trial
court did not use the statement of defence of the respondents as the basis of his
judgement. The learned trial judge also restrained the respondents from asking
questions at a crucial stage of the proceedings. In addition. the respondents were also
precluded by the trial judge from giving evidence relating to exhibits already
admitted before the court and the judge went ahead to expunge their evidence from
the record. Thus, the Supreme Court declared all these actions of the trial judge as a
denial of the right to fair hearing and therefore a violation of section 36 of the
Constitution. In protecting the respondents’ rights to fair hearing in the instant case.

the court in dismissing this appeal. upheld the decision of the Court of Appzal which

allowed the respondents appeal on that ground by setting aside the judgement and
orders of the trial court.

It must be noted that the right to fair hearing in criminal cases is more elaborated
under the Nigerian Constitution.’* In other words. any person charged with a criminal
offence has a wider scope of protection of his right to fair hearing. Therefore. from
the provisions of section 35 of the Constitution, the right to fair hearing of an accused
person starts from his right to be arraigned in court within a specified period of ume
by the law.”® For a proper understanding of this position, section 36 s read together
with section 35 of the Constitution. In a criminal charge, an accused person has the
fundamental right to be presumed innocent. this is one of the grounds for the
consideration his entitlement to be admitted to bail pending trial as a constitutional

M

1 Adigun v A-G of Ovo State (1987)1 N.W.LR (pt33) 678

" Br{.ml'bo)’e v Universiry of llorin (1999) 6 S.C.NJ. 305 2t 308 N
= Ekuma -\7 S:l\'cr Eavle Shipping Agencies Ltd (1987) 3 N.W.LR. (pt 63) 47231488
“ (1999)25.C.NJ 100 .
'H Sub-sections 4 10 12 of section 36

i J imi <t be tzken before 2
Section 9 of the Criminal Procedure Act also provides that an sccused person st be taken be
MAZIstrte coun within twenty four hours.
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coction 3o, This is becanse section only requires that a party 18 pven aneht o be
heard but when such opportunity is given and the party fails to utihise 1t he cannot
subsequently complain that his right has been breached. o Segun Ajibade v, State™
was held that the risht o fair hearing presupposes that all pacties must be given equal
opportunity 1o present their respective cases in the manner tad down by the Taw
without any hindrance. But, it does not mean that a party s allowed o do as he
wishes. In that case, the appellant was convicted at the trial court based o his
uechallenged confessional statements tendered by the prosecution. The appellant
counsel did not call any witness and did not challenge the correctness of - the
prosecution’s case: rather he based his defence on the prosecution’s case. e
appealed to the Court of Appeal which aftfivmed his conviction by the lower coutt and

e 4 LRt aa ,
v Naere (20O NOWLLR (U7 217 a0 20 see APiala v Fedend Repaeddne of Nigera (199301
NOW LR (pr T 138

4 .
Secten TIN VO provides that where o peeson s chanrad wath any felony other than a teloay punshable
Wi deach, e comrtmay e thieXs i adiit b to anl

a R . .
Thos preebabhy spurred e Pederal Goverment o take steps i 2007 towants deconpesting Nigenan prosens
Droned o prson deconee M e vhothe oflie v 1 ' '

. |1|(: u‘.: Vap :\1 13 :Lu\ll;\\lu\ll soheme thronyehe e ofhice of the \ttos oy General ot the Tederation
e LLLRIT?

" (012 LPEER-183Y

40

(% CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

seho Ahmad oo ¢ G
@ '.;hn»wn s L M Abanbi, K fogie ns | T—

e DBnally appealed o the Suprens U o wilgy,

’ . "" (" EYity s | '}‘ if LR
X 5
wore also aftnnwad Oesnduy 1S Wi thar Conm b dcrom
prvconitadn ted cvidence of the pwosecution sty T e seguced {ayl

iy T
4 Right 1o Freedom of Fapression and 1y Pree
Rieht 1o ieadom ol capression and the PHOSS 19 prowd d for ane : . )
Constitution, 10 aincludes reedom 1o halkd OPIMONs, 10 receqve N e
mitmation \\lll‘.x‘»l!‘ (\!\\.H\I\'Hn\n l hlk Hffhi also 1-'\'i'i-"';‘ righe &, _ . " )
aoperate media for the purpose of dissemination of information cme —
tact the scope of this right has been mterpreted 1o InChude schowd-
The nght to freedom of CXPICSSION 1S A means by which mdiy dual persongiic:
wentitied: 1t also serves the purposc of pursuing. discon cring

- .
- 400G 2 4iTine th

i the society.” Unhindered freedom of expression fosters understanding. respect
submissiveness, and confidence between the rulers and the n :

GICC and amone the
ciizens as well. This consequently builds the participatory enthusiasm :n the penpie
tor the smooth running of the State. A long line of cases has show - that the Nigeran
courts do not hesitate to protect the right to freedom of expression.” However thes
1 a challenge with respect to freedom of press. This is because laws of defarma n
sediion and libel prosecution are being used to censor the press especis
suppress criticism of government and its officials irrespective of whethe:
nformation is true or false. Initially. judicial attitude in the penod after independence

was not encouraging with respect to ri
example. in Chike Obi v DPP.
parbament of the Federal Republi
people: Facts you must know.
pursuing their personal interest
duties. The petitione
decided the case in
the righ

ght to freedom of expression and the press. For

the petitioner, as at that time 2 legslator
¢ of Nigeria. He circulated 2 pamphict titk e
" Its contention in therein was thar DMMISIETS were

and not the national interest n the discharge of thexr

T Wil

r on this account was charged for sedition. The Supreme

ne Court
favour of the then Federal government against the protection of
tof the petitioner to freedom of expression and press.
Slmilarly. in Tony Momoh v Senate,’
Expression and the press held that a
cannot be compelled 1o disclose

. . g SR T ot
Journalist is not under any lega! oblizaton and
) s . tore the Senae
his source of information before the Sena

. s rhi 1oy treedown of
" the court in protecting the nght o freadom of

et s o
= iid (29)
, Horie Altornes-Gengral of Lagos Nate (19%))
‘ Ford s Queber (198%) 2 % (1t 912
. Toseen Fooy faef Qurbea{ 1959y { SO R 920 soc B Ria (150)
..: Vs R, Adesole Abhap Jakande & (s |8 ) NCER 282

U951 1 AN LR 186 s 7 os
HIEH ROLR 08

37

(% CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Folorunsho Ahmad Hussein', Mrs Akanbi, Khairat Oluwakemj?

| A

P —

. i G s et
e S ——

Committee of Ingquiry. However, the pronouncement n.l' the C<Tuf"l ‘m ||I"-shc-uscl “before
the senate Committee of Inguiry™ iy rv.slriclw'c and i not L.Iu.lf W(]T,‘ cr [(;'ICI'SZIII}C
mmanity applies ta a jnmnuli‘ﬁl in a proceeding, before ?“ff”' (;,l'dw' rAlrllcr in
People Star Press v Adebavo,™ it was held that Irccglmn of (,'lr(,llﬁ;l 1on of news of
wwspaper isan essential part of the right (o freedom of association.

\.3 Rights to Peaceful Assembly and Association

Teedom of peaceful ilS.\‘L‘Illhl)’ and association hypﬂ[hCSiZCS the civil and political
lights necessary for participatory right in the political structure 0f a state. Human
1ghts protection is assured under a well structured and Consll.tulfonql based State
rolitics premised on the rule of law. This position and the essential inalienable Nature
' the rights to peaceful assembly and association have been explained by Alexis de

focqueville as a pre-condition for civilisation in the following words:

The most natural privilege of man, next to the right of acting for
himself, is that of combining his exertions with those of his fellow
Creatures and acting in common with them. The right of
association therefore appears to me almost as inalienable in its
nature as the right of personal liberty. No legislator can attack it
without impairing the Joundations of society™

Chis right is provided for under section 40 of the 1999 Constitution. It means the

ight or freedom to choose freely whether or not to assemble and/or associate with
sther persons whether in the name of political party, trade union and other
'ssociation for the protection of his interest. Light was shed on the rationale behind

his assertion in an old Ghanaian case Mensima & Others v. Attorney-General™
ustice Acquah of Ghana Supreme Court observed:

the essence of freedom of association is the liberty or lack of
compulsion on the individ

ual to form or to Join an association.

Tis lordship emphasised the meanin
O associate at all with whom pe
reedom of association would be hel

g of this to include the right to dissociate or not
rson does not like to associate w

ith other wise
d to be Synonymous to cultism.

(1971) UILR 269
It must be noted that there is n Freedom of Information Act 2011 whic
information and has put pressure on gov

media and activist groups. See https:
1" June, 2015

IPA. Awpare, Judicial Review and the Enforcemen: of Human Rights:
Judiclary of Ghana, (Master of laws thesis, Queen's University Killuslo
viliere the researcher quoting from De Tocqueville Democracy jn z\/n;ru
Ratushny (eds.), The Canadian Charger of Rig ;
(1996-97) SCGLR 676; sce nlso New

h guarantees citizens® right to public
records in response to petitions by
report/freedom-press 2013/nigeria# accessed on

ernment agencies to release
freedomhouse.or

The Red and Blue Light of I/lc-‘
0, Ontario, Canada, 2008), 103

@ (1954), cited in Beaudoin and
hts and Freedoms (1989) 235
Patriotic Party v, Attorney-General (1996-97) SCGLR 929
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In addition, fair hearing has been described as nnc‘nl‘ the indivisible (win pillars of
qatutal justice e audialteram p:n'llvm and vam‘(: :|.||dv\ M Causa wua, the cll('u‘ of
Cailure o observe it ,p.llklprs pu:m'cmlmg:s anulliey ™ if bias is prove and it occasioned
miscarriage of justice. On this Nnacemeka-Agn J.C.A as he then wWas says: 7

The rule of audi alteram partent postulates that 1he court or other
ribunals must hear both sides at every material stage of (he
proceedings before handing dovwn a decision on thar stage. It js
rule of fairness. A court cannot be fair unless it considers hotl,
sides of the case as may be presented by both sides.

Courts in civil cascs have also protected this right to the extent of holding wrong(ul
exclusion of evidence as a violation of the right to fair hearing. This was the p()si;inn
of the Supreme Court in the case of Agbahomovo v. Eduyegbe."” In this case. the trial
court did not use the statement of defence of the respondents as the basis of his
judgement. The learned trial judge also restrained the respondents from asking
questions at a crucial stage of the proceedings. In addition. the respondents were also
precluded by the trial judge from giving evidence rclating to exhibits already
admitted before the court and the judge went ahead (o expunge their evidence from
the record. Thus. the Supreme Court declared all these actions of the trial judge as a
denial of the right to fair hecaring and thercfore a violation of section 36 of the
Constitution. In protecting the respondents’ rights to fair hearing in the instant case.
the court in dismissing this appeal, upheld the decision of the Court of Appeal which
allowed the respondents appeal on that ground by setting aside the judgement and
orders of the trial court.

It must be noted that the right to fair hearing in criminal cases is more elaborated
under the Nigerian Constitution.” In other words, any person charged with a criminal
offence has a wider scope of protection of his right to fair hearing. Therefore. from
the provisions of section 35 of the Constitution, the right to fair hearing of an accused
person starts from his right to be arraigned in court within a specified period of time
by the law.** Fora proper understanding of this position, scction 36 is read together
with section 35 of the Constitution. In a criminal charge, an accused person has the
fundamental right to be presumed innocent, this is one of the grounds.for. the
consideration his entitlement to be admitted to bail pending trial as a constitutional

. Adigun v A-G of Ovo Stare (1987)1 N.W.L.R (pt 53) 678

X Bamgboye v University of llorin (1999) 6 S.C.N.J, 305 at 308 .
o Y il R _, : /LR (pt. 65) 472 at 486
- ERuma v. Silver Eagle Shipping Agencies Lid (1987) 4 N.W.LR. (pt.

: (1999) 2 S.C.N.J 100 )
“ Sub-sections 4 to 12 of section 36

i p : “cuse S st be taken before a
Section 9 of the Criminal Procedure Act also provides that an accused person must be

magistrate court within twenty four hours
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e e
vt TS echons A0 (8) and (6) also stipulates specific procedural rights of a4y AT
winch altogether constinute nght to far hearing. Spe cific 'l“y. (5) provides that an

acousad person s presumed imnocent until the contrary is proved.

imust be stated that the Magistrate Court s mostly the proper court in the POSItion
o protect people’s tight to far hearing in criminal cases. This is because it'ia the
busieat court i the hicrarchy of the Nigenan courts. A greater number of Criminal
cases are commenced at the Magistrate Courts as courts of first instanc‘c. Howe:
practice, this night is often jeopardised because in most cases magistrates d‘o not
recessanly see the issue of bail as a matter of discretion empowered by the law "

Also. 1t seems that most magistrates consider bail merely on the content of the
unsubstantiated First Information Report (F.ILR.). Thus, the courts at this Jeve] in

most cases fail to protect this right consequently allowing accused persons to serve
L. - o e 42 “
Jail terms without conviction.

VeT, In

In safc guarding the right of an accused to fair hearing, section 36 (6) b and .
provides that an accused in entitled to a legal practitioner of his choice and other
facilities necessary for his defence. This right to legal practitioner was deniz=d in the
famous old case of Awolowo v. Minister of Internal Affairs.” In this case. the accused
empioyed the service of a foreign legal practitioner who was denied entry into the
country by the Immigration. The court in interpreting the choice restricted it to mean
only a legal practitioner who is enrolled to practice in the country.

It must be stated that there is a limit to the o

section 36. This is because section onl

perations of right to fair hearing under
heard but w

y requires that a party is given a nght to be
hen such opportunity is given and the party fails to utilise it.

subsequently complain that his right has been breached.
was held that the rig

,
he cannot

In Segun Ajibade v. Stare™ i
ht to fair hearing presupposes that all parties must be
opportumity o present their respective cases in the manner |
without any hindrance. But

wishes. In that case, the a

t
as h given equal

aid down by the law
, it does not mean that a party is allowed to do as he
ppellant was convicted at the trial court based on his
unchallenged confessional statements tendered by the prosecution. The appellant
counsel did not call any witness and did not challenge the correctness of the
prosecution’s case; rather he based his defence on the prosecution’s case. He
appealed to the Court of Appeal which affirmed his conviction by the lower court and

.

Aty Siare (2000)1 N W.LLR (pL.747) 217 w2

230, see Abwla v, Federal Republic of Nigera (19931
MWL (pr370) 1558
i r 2 1
Secticn TR (2) CPA provides that where a person s charged with any felony other than a felony punishable
withdesth e court may of 1t thinks fit. adaut him o bai)
" . .
s probiably spurred the Federal Go ctnment to take steps 1in 2007 towards decongesting Nigeruan prisons
theonphia prison decongestion scheme thro f X
1"

ughthe office of the Altorney Gene
(1962 L1177
“"

ral of the Federation
(2012 LPELR-1553)
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¥ Right to Freedom of Expression and the Presg

Right 1o frcedom ol expression and the press 1\ proy
Constitution. Tt includes lrcc.dmn !L)' ho.|d npmm!]s,_ t
information without obstruction. 'I!us nghl fllso m(’;|
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fact the scope of this right has been interpreted (o incl
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The right to freedom of expression is a means

identified; * it also serves the purpose of pursumg.
in the society.* Unhindered freedom of expressi
submissiveness, and confidence beth:en the rul
citizens as well. This consequently builds the', pa
for the smooth running of the State. A long line
courts do not hesitate to protect the right to free ‘
is a challenge with respect to freedom Qf press. vs of defa_m;mon-

sedition and libel prosecution are bemg_ used to censor lhe.press especially 1o

suppress criticism of government ‘and' its o.fﬁc:al's Irrespective of‘whether tf::

information is true or false. Initially, judicial attitude in the penqd after independence

Wwas not encouraging with respect to right to freedom of expre§51on and L.he press. For
example, in Chike Obi v DPP the pelltlc_mer, as.at that time a legnsla}or 1r‘1.Tt£1r':
parliament of the Federal Republic of Nigen.a. He cuculgted a pamphlgl titled ' 1e
people: Facts you must know.” Iis contentlor} in t.herem was Ih:n. mtxlmitersf\[\heerier
pursuing their personal interest and not the national interest in the d:ssc arge ?Cour[
duties. The petitioner on this account was charged for sedmon.‘ The upremulion =
decided the case in favour of the then Federal government against the protec

the right of the petitioner to freedom of expression and press.

ing. respect.
ers and the ruled ang among the

rticipatory enthusiasm in the people
of cases has shown that the Nigeriag

dom of expression.*’ However, there
This is because lav

< - N M "‘dOm Of
Similarly, in Tony Momoh v Senate,”' the court In protecting the ngl}t lg“fr;:ion -
expression and the press held that a Journalist is not under any ltbgﬁro?e [ie Stnate
cannot be compelled to disclose his source of information be

ibid (29) '

* Okogie v Attorney-General of Lagos Siate (1981) )

47 ‘, i B
Ford v Quebec (1988) 2 S.C.R 712 114U S35 a2

it Ir,::i’JJ‘TrQn' ‘Lh: r(”ut’/Jc((lQI'}‘)) I S.C.R 927, see [lr{.h‘c\ ‘} (?I[{":,r(:m (1941) ]

N Forcx.uﬁpl:, Adewole v, Alhaj Jakande & Ors (19¥1) NCLR 262

= (1961) 1 ANIN.L.K 186 m 197-19%

$1

(1982)NCLR 105


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Folorunsho Ahmad Hussein', Mrs Akanbi, Khaira Oluwike ;2

Committee of Inquiry. However, the pronouncement n‘f the court in this case “before
the senate Committee of Inguiry™ is restrictive and it not clear whelhcr t‘hc Same
mmunity applies to a journalist in a proceeding belore a court of !uw. Earlier j,,
FPeople Star Press v, Adebayo,™ it was held that freedom or c.lrcuf’l,atmn of news of
newspaper is an essential part of the right to freedom of association.

5 53 Rights to Peaceful Assembly and Association

Freedom of peaceful assembly and association hypothesizes the civil and politica)
Rights necessary for participatory right in the political structure Qf a state. Humgp
rights protection is assured under a well structured and consu‘tulfona-l based State
politics premised on the rule of law. This position and the essential 'mahcnablc: nature
of the rights to peaceful assembly and association have been explained by Alexis de
Tocqueville as a pre-condition for civilisation in the following words:

The most natural privilege of man, next to the right of acting for
himself, is that of combining his exertions with those of his fellow
creatures and acting in common with them, The right of
association therefore appears to me almost as inalienable in its
nature as the right of personal liberty. No legislator can atrack it
without impairing the Joundations of sociery™

This right is provided for under section 40 of the 1999 Constitution. It means the
right or freedom to choose freely whether or not to assemble and/or associate with
other persons whether in the name of political party, trade union and other
association for the protection of his interest. Light was shed on the rationale behind
this assertion in an old Ghanaian case Mensima & Others v, Attorney-General™
Justice Acquah of Ghana Supreme Court observed:

the essence of freedom of association is the liberty or lack of

compulsion on the individual 1o Jorm or to join an association.

& (1971) UILR 269

It must be noted that there js Freedom of Information Act 2011 which guarantees citizens® right to public
information and has put pressure on government agenci

] e 8 10 relense records in response to petitions by
media and activisy groups. See https: freedomhouse. or report/freedom-press/2013/nigeria# accessed on
1" June, 2015

A Atupare, Judicial Review and the Enforcemeny of Human Righty: The Red and Blue Light of I/:f
Judiciary of Ghana, (Master of laws  thesis, Queen's University Kingsmn. Ontario, Canada, 2008), 103
where the researcher quoting from De Tocqueville Democracy in America (1954), cited in Beaudoin and
N Ratushny (eds.), The Canadion Charter of Rights ang Freedom, (1989) 235

(1996-97) SCGLR 676; see alsa New LPatriotie Fariy v, Atlorney-General (1996-97) SCGLR 929
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The attitude of the Nigerian courts in the protection of (his Fig

ht has be ;
o : O 160 » § me Court decic ; cen quite
sasttive. A famous case on this is the Supreme Court decision in Fawehinmi le! A
. by » Vs

Ao where it was held that every individual has (he right to decide 1o freel
qssemble. join association of his choice and not (o join as the case may be gimilei y
. e 7 . . . . ‘ ; o rly.
*" here, the immediate past Vice President aflter eight years in o?r d
. ice

in A.Cvw. INEC;
atform of the Action

Khairat Oluwakemi?

contested in 2007 tor the office of the President under the pl
Congress. a party other than the one through which he sccured the Vice Presidential
ticket carlier in1999. The Independent National Elcctoral Commission disqualified
him from contesting the election but the Supreme Court held that INEC has no power
under the Constitution or any other law to disqualify any candidate (including the 2™
Appellant) presented to it by an accredited political party ie. the [* Ayppeuam
(Action Congress). The relevance of the above cited case shall be appreciated
through the facts and holding of the Court in A.G of the Federation v. Abubakar
The 1% respondent was the Vice President of Nigeria for two consecutjve terms, from
1999 to 2007 and elected on the platform of the Peoples’ Democratic Party (PDP).
Subsequently, he sought to contest for the office of the President but was deniad the
ticket at the party level and he consequently deflected from PDP to the Action
Congress (AC) where he was nominated and sponsored to contest for the office of the
President. Upon his deflection to the AC, the President declared his sit vacant.
withdrew all his rights and privileges as the Vice President.

The 1* respondent then commenced an action at the Court of Appeal for the
nullification of the President’s declaration that the Vice President’s sit was vacant
amongst other reliefs. The Court of Appeal resolved in favour of the respondent. The
appellant was dissatisfied and appealed to the Supreme Court. Among the contention
of the appellant is that the 1% respondent was no longer loyal to the President and his
disloyalty to the President by extension amount to disloyalty to the Federal Republic
of Nigeria.* This can be inferred from the appellant’s 4" relief which reads:

Declaration that the dumping of a sponsoring party for any other
party by a sitting Vice President coupled with condemnation of
the President and the Government by a sitting Vice President is a
breach of one mindedness, loyalty, trust and confidence expected
of the Vice President and therefore constitutes constructive
resignation and/or abandonment of the office of the Vice
President.”

j:' (1989) 2 NWLR (Pt.108) 558 S.C
. (2007) S.C.E.R. 58

g (2007) S.C.E.R. 129

% Ibid (124)

2 Ibid (4)
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period in 1960 and up till ll()()(,"" Thus, ll'lc prolonged military ryle and epilept;

democratic rule c,\pgwg@c(l n the C(Jlllllr)" 1S @ l.niliguling lactor ﬂguinsl ”'fp' cptic
performance of the _|lIdlCIill‘l)’ in the protection .ol human rights. For cx:am f‘(’r;m.m'l
the military rule, the Constitution and its provisions were suspende:™ lhip < CHINE
casy for gross abuse of collective and individual y s makes it

rights of the Citiz
P e : ; _ Izens, |
raditionally, the military ruler’s first assignment is usurping of judicia| powcmr’35 et

Although, military rule has become a past issue in Nigeria g5 there has been relarj
political stability since the advent of the fourth republic in 1999 HOWCVCrd ;;c
civilian government have also on many occasions shown disrespect for the rule of |-:,
and by extension the judiciary. The politicians often atlempt 1o influence the judicc;al
processes; this is enCOurGL}ged due to the concentration of more power in the exceutive
arm of the government.™ More so, the legal structure of the power of the other two
arms of government does not give the Judiciary the required independence 1o
effectively discharge its functions especially in protecting peoples’ rights against the
government. The integrity and personal independence of judges are neither
guaranteed nor assured in Nigeria because, the executive in collaboration with the
legislature sees itself as the authority that can hire and fire judges at will."’

Consequently, the lack of security of tenure of office, life and economy securities
make it difficult for the judiciary through the machineries of courts administered by
judges to take independent decisions without interference from other arms especially

where any of the constitutional guaranteed rights has been or about to be violated by
the government and its agencies.

A curious case is the decision in Abubakar v. Yar’adua®® which was to challenee the
election of late former President Umar Musa Yar'adua. The Supreme Court upheld

L A.O Oguno. Turning buck the Hands of Time: The Liabulity of Present Governments for Huimn Rights
Violation of Previous Government in Nigeria. in Yerokun (ed.) et el. The Jurist, (Vol.12, Nigena Law
Student Society, University of llorin, 2007), 257 where the author gave account of various military coups in
Nigeria first which occurred on the 29" of January 1966 which led to the assassination of the foundi 1
fathers of the Nigerian Political system and prominent leaders who agituted and fought for Nigerian
independence, such as Sir Ahmadu Bello and Tafawa Balewa. This was followed by the 1975, 1976, 1983,
the successful and failed coups 1985 and 1990. Also the 1993 coup which was elongated till 1999 before the

o present democratic rule was ushered in.
The military junta usually justifies first the uncivilized process of coming into power, by dowg this they
suspend the Constitution either in part or in whole with various decrees. Example is Decree No 1 of 1984

@ which was passcd to suspend an important part of the Constitution in the area of right (o persoual iberty

' Quster clavse, with which the judiciary was rendered inactive in protecting people’s fundamental n’;lzl.
through the judicial proceedings. Section 4 (2) Decree No 2 of 1984 suspended the whole of chapter IV of
the 1979 Constitution in which the human rights was enshrined and consequently rendered same
unenforceable in any court of law. In addition to this, the same section of the Decree ousted the junisdiction

“ of courts from hearing any suit relating to nutters in the Decree.
Akande (n3) 25-26

Hon. Justice Raliat Elelu-Habeeb v. National Judicial Council & Others (Unreported) Suit No

& FHC/IL/CS/13/09
(2008) 12 SCNJ 217
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the elecBon of the then President despite the open :lflfni&.sinn h:y fl;c. lhlL‘,'l‘l ']’rc(.idcm
Yar adua that the election was Traught with irregularities. He stated in his Inaugury
speech of 2o May, 2007 that:

We acknowledge that our elections had some shortcomings. 'l’lmn!\'lully, we haye
well-established leoal avenues of redress, and I urge anyone .“P'g”cvw L0 pursye
them. 1 also hclic\';‘ that our experiences represent an opportum'ly o learn from our
nustakes. Accordingly, T will set up a panel to examine the entire electoral process
with a view (o cnsu;il;g that we raise the quality and standard of our general clections,
and thereby deepen our democracy.”

Corroborating this is the dissenting judgement of Oguntade JSC in the case where he

says:

“I hold that the petitioners/applicants by a preponderance of
evidence established that the 1" petitioner/appellant, a candidate
validly nominated, was unlawfully excluded from the election. |
therefore order that the presidential elections held in Nigeria on
21 April, 2007 be annulled and a new election be conducted
within 90 days from today”

On another ground His Lordship further observed:

“Let me also observe that if | had to decide this case on the
ground of non-compliance with section 45(2) of the Electoral Act,
2006, I would make the same order as I have made in Appeal No.
SC.51/2008 that the election be annulled. I would do so because
there is abundant evidence including the sworn deposition filed
by the Chairman of INEC in answer to the interrogatories served
10 him that the ballot papers used for the April 21I°" presidential
elections were not serialised and bound in booklets as required
under section 45(2) of the Electoral Act 2006,

Nevertheless, the majority decision of the Supreme Court upheld the decision.
Instances like this case perhaps justify the opinion that the judiciary is greatly
influenced by the executive. As it seemed that the Supreme Court had been
influenced in the majority decision of this case and with the consequence that the
nation had been denied the right to elect a leader of its choice.

k4 Yar'Adua’s Inaugural Speech, *“The Challenge is Great. The Goal is Clear™ Inaugural Address of Umaru

Musa Yar'adua, President of the Federal Republic of Nigeria and Commander-In-Chief of The Armed
Forces,  May 29, 2007, Posted in May 30,2007 ~ 11:12 amh.loomnie 14 __Comments _»
hllp://lnomnicAcom/B()O?/()S/}Ol’valm(lunﬁ-in;mguml.‘pecch/ accessed on 28" September 2009
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5% where it was held that every individual has the right 1, decid
> accide (r
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Lemble, join association of his choice and not o join as the cace may be. Simil
AN R . ‘ata Bae : . 0 J oL ormirlard:
in A.C v INEC, here. the immediate past Vice President after cight vears ;;i,/.
: | ER A . p & J 5 IN otlice
contested i 2007 for the office of the President under the platform of tha -
IS Action

Congress, a party other than the one through which he secured the Vice Presidential
ket carlier in1999. The Independent National Electoral Commission di;c;uda;;l?r'
him from contesting the election but the Supreme Court held that INEC has no FOZ‘
under the Constitution or any other law to disqualify any candidats (inciudino f’-l:,v;-,';
Appellant) presented to it by an accredited political party ie. the |* A:a;e%;-,.-
(Action Congress). The relevance of the above cited case shall be apc}écigzgé
through the facts and holding of the Court in A.G of the Federation v. Abubalar-*

The 1" respondent was the Vice President of Nigeria for two consecutive tarms. from
1999 to0 2007 and elected on the platform of the Peoples’ Democratic Parrv (PDP).
Subsequently, he sought to contest for the office of the President but was denizd the
ticket at the party level and he consequently deflected from PDP to the Action
Congress (AC) where he was nominated and sponsored to contest for the officz of the
President. Upon his deflection to the AC, the President declared his sit vacant.

withdrew all his rights and privileges as the Vice President.

The 1% respondent then commenced an action at the Court of Appeal for the
nullification of the President’s declaration that the Vice President’s sit was vacant
amongst other reliefs. The Court of Appeal resolved in favour of the respondant. fhe
appellant was dissatisfied and appealed to the Supreme Court. Among the contention
of the appellant is that the 1* respondent was no longer loyal to the President and his
disloyalty to the President by extension amount to disloyalty to the ederal Republic
of Nigeria.” This can be inferred from the appellant’s 4 relief which reads:

Declaration that the dumping of a sponsoring party for ””."_"""’“'r _
party by a sitting Vice President coupled with mm[mum.fm!{ of
the President and the Government by a sitting Vice President 15 @
breach of one mindedness, loyalty, trust and confidence <‘-\'!’<"‘[f"[
of the Vice President and therefore constitutes CONSITUCiye
resignationandfor  abandonment of the office of 1he FigE
President.™

(1989) 2 NWLR (I".108) 558 S.C
(2007) S.C E.R. 58
(2007)S.C.E.R. 129

Ibid (124)

Ibid (4)
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Although rights to freedom of assembly and nssnc\iulinn 15 “f“ ('I.II‘(t‘Clly mn |!¢t,|1(: n this,
ase. but the Siisranin wecting the 17 respondent’s right 1o Ireedon, of
Casebat the Supreme Court i e _ [ his choice (AC) as puarsntee, -
asectation which he exercised by joinmg a party of his ¢ e in
SEChon 40 of the Constitution held that:

{eomav be waid that the act or conduct of the Viee /"rl'.w/!.'llf m

detectimg 1o the Action Congress after he has won the ticket on the

,,;‘,,/;,,,,} of the P.D.P for that position is umra'll.\' reprehensible,

‘Hur' until the law (in this case, the Constitution) (/(,‘C/(l‘r(,’.S' the

defection unlawful and prescribes in clear /(mglmg'c, pmushmen't

for such an act, there is nothing anybody can do. The remedy if

‘thvrc is one, lies in the hands of the legislators. It must always be

noted thar what is morally reprehensible may not be legally

punishable.*’

The Court further maintained that unlike the senators and members of the House of
Representatives.* removal of either the President or the Vice President by declaring
their seats vacant on ground of deflection to another party is not contained in the
Constitution. More so, the Vice President is not subordinate to the President rather
they are only to be associates for the election period, and once they won, both are
liberty to map out their independent fortunes.

4. Challenges of the J udiciary in the Protection of Human Rights

Generally, in the discharge of its constitutional obligation of human rights protection.
the judiciary through the machinery of courts has positively strived and stood to the
challenges vide various Judicial decisions in cases involving human rights issues.
Nevertheless, there is room for improvement. This is because there are some

external and internal challehges.

4.1 External Challenge

A major challenge affecting the performance of the judiciary in the discharge of its
duties is political instability of Nigeria especially between the post - independence

gl A.G Federation (n58) 119
Section 68 (1) () and section 109 (1) (8) of the Constitution
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period in 1960 and up Gl 1999.°" Thus, the prolonged military rule and epileptic
dcn}ocr;\lic tule experienced in the country is a mitigating factor ;ngai;lst the Spnﬁ.'ﬁ
pertormance of the judiciary in the protection of human rights. For example (lurir;f'
the military rule, the Constitution and its provisions were suspended:* this fakes it
casy tor gross abuse of collective and individual rights of the citizens. [n f'z;cg
traditionally, the military ruler's first assignment is usurping of judicial powers.”’ '

Although, military rule has become a past issue in Nigeria as there has been relative
political stability since the advent of the fourth republic in 1999, However, the
civilian government have also on many occasions shown disrespect for the rule of law
and by extension the judiciary. The politicians often attempt to influence the judicial
processes; this is encouraged due to the concentration of more power in the executive
arm of the government.®® More so, the legal structure of the power of the other two
arms of government does not give the judiciary the required independence to
effectively discharge its functions especially in protecting peoples’ rights against the
government. The integrity and personal independence of judges are neither
guaranteed nor assured in Nigeria because, the executive in collaboration with the
legislature sees itself as the authority that can hire and fire judges at will.”’

Consequently, the lack of security of tenure of office, life and economy securities
make it difficult for the judiciary through the machineries of courts administered by
judges to take independent decisions without interference from other arms especially
where any of the constitutional guaranteed rights has been or about to be violated by
the government and its agencies.

. i .o . , 68 : ,
A curious case is the decision in Abubakar v. Yar’adua™ which was to challenge the
election of late fermer President Umar Musa Yar'adua. The Supreme Court upheld

“ A.O Oguno, Turning back the MHands of Time. The Liability of Present Governwnents for Huiwn Rights

Violation of Previous Government in Nigeria. in Yerokun (ed.) et el, The Jurne, (Vol 12, Nigera Law
Student Society, University of Horin, 2007), 257 where the author gave account of various muhiciry coups 0
Nigeria first which occurred on the 29™ of January 1966 which led to the assassination of the tournding
fathers of the Nigerian Political system and prominent leaders who agitated and fought for Nigeran
independence, such as Sir Ahmadu Bello and Tafawa Balewa, This was followed by the 1973, 1970, 1631,
the successful and failed coups 1985 and 1990. Also the 1993 coup which was elongated ull 1999 before the
present democratic rule was ushered in

The military junti usually justifies first the uncivilized process of coming into power, by doug this (iey
suspend the Constitution cither in purt ot in whale with various decrees. Example 15 Deeree No 1ol 1934
which wirs passed to suspend an importat part of the Constitution in the area of nght to persoml liberty
Ouster clause, with which the judiciary was rendered inactive in protecting people’s fundamentil ngit
through the judicial proceedings. Section 4 (2) Decree No 2 of 1984 suspended the whole of chaptec IV of

(3]

the 1979 Constitution in- which the human rights was enshrined and counsequently rendered same
unenflorccable inany count of law. In addition to this, the same section of the Decree ousted the jurisdiction
of courts from hearing any suit relating (o matters in the Decree

“ Akande (n3) 25-26

2 Hon. Justice Raliat Elelu-Habeeb v. National Judicial Council & Others (Unreparted) Suit No
FHC/ALICS/13/09
o (2008) 12 SCNJ 217
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We acknowledee that our elections had somce shnrlcm’mngs.. l’h'z:'nl‘/\fulll(\{. we haye
well-established legal avenues of redress, and | urge anyonc "“Cb”blv,(: 10 pursue
them 1 also believe that our experiences represent an opporlum!y 1(? L.dm from oyr
mistakes. Accordingly. T will set up a punclﬁlo examine the entire clccﬁt(i)ral process
with a view to ensuring that we ruisﬁcl)thc quality and standard of our general election,
and thereby deepen our democracy.

Corroborating this is the dissenting judgement of Oguntade JSC in the case where he

says:

“I hold that the petitioners/applicants by a preponderance of
evidence established that the I' petitioner/appellant, a candidate
validly nominated, was unlawfully excluded from the election. |
therefore order that the presidential elections held in Nigeria on
21" April, 2007 be annulled and a new election be conducted
within 90 days from today”

On another ground His Lordship further observed:

“Let me also observe that if I had to decide this case on the
ground of non-compliance with section 45(2) of the Electoral Act,
2006, I would make the same order as | have made in Appeal No.
SC.5172008 that the election be annulled. I would do so because
there is abundant evidence including the sworn deposition filed
by the Chairman of INEC in answer to the interrogatories served
10 him that the ballot papers used for the April 21" presidential
elections were not serialised and bound in booklets as required
under section 45(2) of the Electoral Act 2006, "7°

Nevertheles's, the majority decision of the Supreme Court upheld the decision.
Instances like this case perhaps Justify the opinion th
influenced by the executive. As

influenced in the majority decision
nation had been denied the right to el

_ at the judiciary is greatly
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“ Yar'Adua’s Inaugural Specch, *The Challenge is Gre
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