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CHAPTER TWELVE

AN EXAMINATION OF THE TRIAL OF AMINA LAWAL UNDER THE
shari‘ah PENAL CODE OF KATSINA STATE

Abdulwahab Danladi Shittu

Introduction

Katsina State is one of the nineteen Northern states of Nigeria that adopt
adjudication with the penal code years before 1999. However, the year 1999
marked a turning point in the history of shari‘ah with twelve out of the nineteen
Northern states of Nigeria re-introducing the application of Islamic Criminal Law
in the Shari‘ah Courts.' The twelve states with Zamfara as the pioneer state
expanded the jurisdiction of the States’ Shari‘ah Courts to hear, among others,
matters of Islamic Criminal Law according to the Maliki school of law.” The
Shari‘ah Penal Codes are subsequently enacted in some of the concerned states to
provide for offences that attract hadd (deterrent punishments), Qisdas (retaliatory
punishments) and 1a'zir (discretional punishments). )

The application of Islamic Criminal Law by the Shari ah states has generated
tension, debate, controversy and to some extent, condemnation at both local and
international levels especially from the non Muslims. The case of Amina Lawal
who was convicted for the offence of zina in view of the pregnancy she bore out
of wedlock, and sentenced to death by stoning (rajm) in Katsina state in January
2002, was one of such cases. This paper examines among ofher things:

i the provision of the Islamic law under which the judgment was passed
ii. the judgment of the Lower Shari‘ah Court of Bakori, Katsina state.
iii. the judgment of the Upper Shari ah Court of Funtua, and

iv. the judgment of the Katsina State Shari‘ah Court of Appeal, Katsina.

The more reason why the case of Amina Lawal is of great interest for study is the
need to re-examine confession and pregnancy as proofs for conviction of zina
under Islamic law. Asa background, a gencral survey of the case is presented in

the next part.

The Trial of Amina Lawal®

Amina Lawal, a Nigerian woman, gave hirth to a child out of wedlock. She was
charged on January 18, 2002 in Bakori town of Katsina state and was
subsequently convicted of Zina (adultery) on 20™ January, 2002 under the
Shari‘ah Penal Code Law (SPCL) of Katsina State. When the trial court asked
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Amina Lawal to enter her plea, she confessed to have committed the offence of
adultery while Yahya Muhammad who was allegedly considered to have
impregnated her denied the allegation and after taking an oath with Qur’an, he
was acquitted.

The Lower Shari‘ah Court found Amina Lawal guilty as charged based on her
confession to the offence. The court sentenced her to death by stoning under
section 127 of the Shari‘alh Penal Code Law (SPCL) of the State on 20/03/2002
and 20/09/2009 was set for the execution of the judgment.

Aggrieved with the Judgment made on 20/03/2002, Amina Lawal appealed at
Upper Shari‘ah Court (USC) Funtua under the guidance of her Counsel Aliyu
Yawuri, Hauwa Ibrahim and Maryam Inbabanobe. The counsel filed the appeal
under the following grounds:

- that the charge was vague and that pregnancy of an unmarried woman
cannat be a conclusive proof of zina; s

- that the word ‘zina’ was not explained to Amina Lawal in the language
she understood;

- that Amina Lawal was not given the opportunity to call witnesses

- that under the Islamic law, in such cases of zina where there is doubt, it
should be settled in favor of the accused;

- that the trial of Amina Lawal was not conducted in accordance with
the law;

- that the police do not have authority to arrest and prosecute a person
charged with zina:

- that the alleged confession was given under duress and
- that the burden of proof in capital offences is on the prosecutor.’

The state counsel, Ismail Danladi disagreed with the withdrawal of confession
made by learned counsel to the appellant on her behalf. Upon the conclusion of
the hearing and submissions made by the counsel, Upper Shari‘ah Court of
Funtua passed judgment upholding the decision of the trial Shari‘ah Court.’
Amina Lawal was still not satisfied with the Jjudgment of the Upper Shari‘ah
Court in Funtua. In view of this, she appealed against the decision of the court to
the Sharial Court of Appeal, Katsina. The counsel to the appellant filed seven
grounds of appeal among which are: -

- that the Upper Shari‘ahCourt of Funtua erred in law when it held that

the appellant, Amina Lawal had no right to withdraw her confession
made in Shari“ah Court, Bakori
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- that Shari®ah Court of Funtua erred when it held that pregnancy in a
woman who is unmarried or who was once married is an evidence
against her when in Maliki school of jurisprudence, a divorced woman
who remained unmarried may likely carry pregnancy for the period of
five (5) years before birth from the date of divorce.

Upon hearing the grounds of appeal of Amina Lawal who is being represented by
her counsels and having gone through the records of the trial Shari‘ah Court
Bakori and Upper Shari’ah Court Funtua and upon hearing the response of
learned state counsel led by Muhammad Nurul Huda Muhammad, the Grand Qadi
of the Shari‘ah Court of Appeal rendered the court’s opinion on 29™ September,
2003 by deciding:

- that for an offence of zina to be proved, both accused person must be seen
performing the act of zina openly by at least four responsible male adults;

- that discharging the man- accused of being with Amina Lawal without
establishing that four witnesses had seen the act of zina, was an error and
cannot be sustained before the court;

- that since Amina Lawal (first accused) was not the wife of Yahya
Muhammad (the second accused) at the trial, under the Sharicah law, she
cannot be charged with adultery;

= that anyone who accuses another of zina and cannot prove it, should be
flogged eighty times;

- that where four witnesses have not been established, the accused must be
discharged and acquitted;

- that it was an abuse of the Shariah Penal Code law for a judge 1o sit alone
at the trial when the law provided for a three judge panel

- that the confession of the appellant was not valid;

- that the trial court failed to give Amina Lawal the opportunity to withdraw
or recant her confession at least four times;

- that the trial court’s record concerning Amina Lawal's confession was
unclear, and where such a doubt existed, doubt must be resolved in the
favour of the accused person;

- that the burden of proof of zina is borne by the prosecutor and not the
accused.  Amina lawal’s pregnancy and childbirth could have been the
product of the former husband;

- that an accused can withdraw a confession at anytime before judgment and
the trial court must accept this; and ,

i i 2 : 5 . 5
- that withdrawing or recanting a confession is not punishable.
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CHAPTER 12

ii. An Examination of Trials of the Shiri‘ah Courts on Amina Lawal

What has probably attracted the attention of the whole world on the case of Amina
Lawal is her being sentenced to death by the trial shari‘ahcourt at the early period
of the re-introduction of the application of Islamic Criminal Law in Nigeria. .The
punishment for zina in the early days of Islam was confinement or corporal
punishment as contained in the Qur’an thus:

et O oS )l el Lidgtenls (SSL o L2l il oW

e o il o ol Sl g 0 2 gl G S
If any of your women are guilty of lewdness, take the evidence of
four (reliable) witnesses from amongst you against them, and if
they testify, confine them to houses until death do claim them or
Allah ordain for them some other way. (Qur’an 4:15).

Allah later revealed the verse for giving stripes as an abrogate to confinement
thus:

Sl Bl |gin ol JS 15l it 5315 150

For the woman and the man guilty of zina (fornication and
adultery) flog each of them with one hundred stripes; (Qur’an 24:2)

This verse of the Qur'an has a general application because the adjective ‘zina’
includes sexual intercourse between a mare and a woman either married or not
married to each other. It therefore applies both to adultery (which implies that
one or both of the parties are married to a person or persons other than the one
concerned) and to fornication, which, in its strict signification, implies that both
parties are unmarried." A tradition was however reported to remove the married
fornicators from the ambit of the verse of one hundred stripes. The said tradition
as reported by Ubaidah bn Samit states that:-

The Messenger,( may the peace and blessing of Allah be on him)

said “Take (this) from me, take (this) from me, verily Allah has

ordained for them a way. The virgin fornicating with a virgin

(should be given) a hundred stripes and one year exile, and a

married person (fornicating) with a married person should be given

one hundred stripes and pelting with stones. *°

The Shari'ah Penal Code of Katsina State in adherence to the provision of Qur’an
24:2 and the tradition quoted abave provides thus: -

4. Whoever commits the offence of zina shall be punished with
caning of one hundred lashes if unmarried and shall also be
liable to imprisonment for a term of one year; or
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b. if married, with stoning to death.”

However, even with the above tradition, some scholars still contend the validity of
the punishment of stoning to death® giving the argument that there is no evidence
to show that the hadith came after the revelation of Q24:2. Their reliance is the
tradition:

Is-hag informed me that Khalid narrated from Ash-shaybani : 1

asked Abdullah ibn Abi Awfa’ did the Prophet carry out rajim

penalty? hie said “yes’ I said ‘before the revelation of surandiur or

after it'? He replied ‘1 don’t know™.?

The interpretation of this hadith is that; if Swratid Nur precedes the practice of the
Prophat (SAW), sajm remuins a valid punishment. Otherwise, it will be
considered abrogated with Stratul Nur,

The wial Shari'ali Court, Bakori, charged Amina Lawal based on her confession
in court that she has committed the offence of adultery and consequently, she gave
birth o a baby girl, based on the aforementioned, the trial Shariah Court
convicted her for the offence of adultery and sentenced her to death by stoning
based on her confession in compliance with the provision of the hadith and the

-Katsina State Shari“ah Penal Code Law because confession is a strong evidence.

Areas that however need to be looked into in the judgment are:

1. the Alkali sat alone to decide a case of capital punishment even when
section 4(1) of the Katsina State Shariah Court Law provides that
Shari'ah Court shall be duly constituted with an Alkali sitting with two
members but not otherwise;

2 the trial Shart ah Court did not ask Amina to make izar (submission to ask
for leniency) as required by Islamic law. Reference could be made to the
precedence of the man who came to the Prephet (SAW) when he was in
the mosque to confess committing zina. The Prophet asked him if he were
insane and he answered in the negative. The Prophet (SAW), in trying to
allow him escape the penalty, suggested that he might have kissed the
woman but the culprit answered he had sexual intercourse with her, He
(the Prophet) further asked if he knows zina but he answered in
affirmative. It was only after giving him the chance to avert the
punishment that he was punished; .

3. the trial court record indicated that Amina Lawal was arraigned under a
law not promulgated at the time the offence was committed.

At the Upper SharT al Court of Funtua where Amina Lawal filed her first appeal -
through her counsel, the first step taken by the counsel was the withdrawal of her
confession. Retracting confession is allowed in Islamic law even when the
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confession is up to four times. Reference is usually made to the case of Ma’iz
who confessed four times before the Prophet (S.A.W.) and was ordered to be
stoned to death but when he felt the pains of stoning, he ran away pleading with
his executioners to take him back to the Prophet (S.A.W.) to retract his confession
but was denied and the Prophet (S.A.W.) was angry when told about the episode
querying the executioners for not leaving Ma'iz alone.”. The Upper Shari‘ah
Court of Funtua  denied Amina Lawal this golden opportunity.

The Katsina State Shariah Court of Appeal, after further investigating into the
matter, submits thus:

We hold that Upper Shari‘ah Court Funtua erred when it refused
admission made by Amina Lawal. The said court based its
judgment on a weak foundation when it relied on an erroneous
judgment passed by Shari‘ah Court Bakori. Consequently, this
judgplent can not stand accordingly, upon the foregoing, the
Shari'ah Court of Appeal, Katsina state hereby set aside the
Judgments of Shariah Court Bakori and Upper Shari‘ah Court
Funtua. We allow the appeal of Amina Lawal and she is hereby

discharged and acquitted from today the 25" day of September,
2003.%

The Katsina State Shari’ah Court of Appeal quashed the judgments of the Lower
Shari’al Court of Bakori and the Upper Shari‘al Court of Funtua in-view of the
following facts:

- the practice of the Prophet (S.A.W.) is to allow confession to be made up
to four times as carlier mentioned in the case of Ma'iz and this is the
position of most of the jurists;

- there is the tendency that the pregnancy found in Amina Lawal could not
stand as a proof because of the tendency of having dormant pregnancy of
up to seven years as already explained and Amina Lawal was divorced
barely two years to the time she gave birth to her baby girl.

- It is lawful for Amina Lawal to withdraw her admission even if it was after

the judgment of the trial court and such withdrawal shall be accepted as
earlier discussed. Imam Maliki was reported to have said:

He who admits committing adultery as well as he who retracts it

will be accepted from him. So is repentance from it. The
punishment shall not be inflicted on such person ... Islam loves
protection of dignity and abhors exposing indecency.?®

AT
<
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Conclusion and Suggestion

This paper upholds that what is contained in the Holy Qur'an and authentic
traditions of the Prophet are divine and must be adhered to strictly. However,
human interpretation of these sources may be diverse due to human error and
fallibility. It is the contention of this paper that there is no infallibility in a

judgment passed by any judge. As far as this paper is concern, the stand of the -

Katsina State Shari’ah Court of Appeal is justified by a tradition reported by Abu
Hurayrah:

Put off the fudud punishment on Muslims as much as you can. If

the suspect has a way out then let him off. Verily it would be

better for the leader (or judge) to err in pardoning the suspect then

to err in punishing him.*’

The purpose of punishment should be handled with care in Shariah Courts
especially in matters of hadd punishment where the Prophet (S.A.W.) specifically
mentioned that culprits should be allowed a way out if possible. In the case of
Zina where the second accused denied having any intercourse with the first
accused, and evidences could not be established against him, such a case must be
handled with extra care especially if the woman is a divorcee who have the
tendency of carrying about a dormant pregnancy because the evidence of
pregnancy as a third proof for the offence of Zina is itself questicnable in Islamic
law,™.

Cases of a man denying a woman in the court arecommon in most of the adultery
cases decided in Shari‘ah Courts of Nigeria of which that of Amina Lawal is one.
Instead of allowing only women to face the wrath of the law, this paper will
suggest that courts should adopt one of the two views; the view of Imam Abu
Hanifah which says: “where a woman made confession of adultery four times
before a leader/ruler and she mentioned the name of her partner, who after wards
denies, none of them shall be punished"29 or the view of Imam Malik which says:
“Notwithstanding that there is evidence against the other party, a woman who
commits adultery shall face the wrath of the law.™°

Imam Abu Hanifah's view might be for the fear of a woman having dormant
pregnancy. If however, the view of Imam Malik should be adopted, with the
present day scientific advancement, the man or the baby should be subjected to
DNA test to bring the accused person to book and to further establish the status of
the child.
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