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oil spillage. pollution and indiscriminate disposal of industrial wastes
imical to environmental sustainability.’

i« a daily activity in the Niger Delta and has resulted in all manners of
L.,m:nm‘nvnlz!] pollution thus becoming a national and global concern.'Several
jegislative 1"1}1 ft’}-‘“'“‘ml" measues have been put in place to stem the menace of gas
flaring 1M Nigeria to no avail.’” This is because there are numerous defects and
.,\n.‘-‘istc.n(‘ics in the pﬂ?lif(‘fﬂlmi legal and policy frame work. Furthermore.
nn;mp:ll fincs ‘tnr h.rcu.ch 0(1 extant la\x"s. lack of provision for environmental right in
the Nigerian (‘m\.\lllullqn. lack of political will by government. inadequate funding.
lack of requisite capacity by the regulatory agc;mc}cs and inadequate cnforccmc;ﬂ
mechanisms arc other challenges affecting the government efforts to towards
climination of gas flaring in Nigeria. Hence, there is for proactive measures in terms
of decisive regulations and policies to stop gas flaring in Nigeria.

This article :nml_\'scs the nature of gas flaring and its impacts on the environment,
re. s.ocxz}l-cconomlc activities and human rights of people of the Niger Delta
f Nigeria. It ‘also analyses the legal, policy and institutional framework
ﬂa'rmg in Nigeria and finds that they are obsolete. inadequate and in
article reveals the challenges confronting the eradication of gas flaring
observe that elimation of gas flaring may be illusory without the
political will of the Nigerian government. The article further examines the legal,
policy and institutional measures on gas flaring in Alberta with a view to drawing
lessons for Nigeria. The article concludes that there is need to overhaul the legal and
regulatory policies to stem the menace of gas flaring in Nigeria.

This article is divided into five parts; the introduction which is the general overview
of the entire work. The second part examines the nature and impacts of gas flaring in
Nigeria. The third part of the article analyses the legal and policy frame work of gas
flaring in Nigeria, 1t also examines the challenges confronting the legal, policy and
institutional response towards climation of gas flaring in Nigeria while the fourth
section examines the legal and policy frame work of gas flaring in Alberta and draw
lessions for effective and efficient regulatory frame work for Nigeria. The fifth

section of this article is general c< nclusion and recommendations.

"

s flaring.
;\]3!\'}‘ are 10
Gins {laring

ine

3gri¢UltU
region O
regulating gas
effective. The
in Nigeria and

“The Impact of Gas Flaring in Nigeria” International Journal of
) pp. 40-50; Ezekiel M. P. and Dimowo F. “QOil Spill
alyisis of National and International Responses™ Ife

‘Adewale 0.0. and Mustapha U.
Science, Technology and Society (2015) 3 (2
Within and Across Borders: A Comparative An
1uris Review (2013)1p.77-78.

Ismail O.S. and Umukoro G.E., Global Impact of Gas Flaring, Energy and Power Engineering,
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7.1 Environmental Impacts of Gas Flaring

Gas ﬂa,-ing‘has modified the ‘naturc and composition of the environment with it
-dchlction of the 02011170, Pycr O_f the carth surface thereby resulting in ’lobc:l w\zl i f
and climate c‘lzangc. I'he 'lession of carbon dioxide methanegandgother forinms":)%
joxic gases aligircctlhc quality of the environment and health of the people of within
ihe vicinity- The negative environmental effect of gas flaring inclfdeacid rain
polluti(]?;l- destruction of mangrove  swamps and aquatic animals amoné
others. Alel rain 1s causc_:d by emissions of toxic substance from gas flaringwhich
combines with au_nosphenc moisture to form nitric and sulphuric acid.*’Acidic rain
in the oil producing communities has led to prevalent corroded roofs: Gas flaring
often time leaves bla(fk soot on roofs of buildings around the flaring sit‘es and when
it rains, it washes off into the soil thereby contaminating the land.?' Furthermore, the
roaring from gas flaring activities amounts to noise pollution.*? ,
Gas flaring has led to pollution of land, streams and other sources of water in
Somecummunitiesthereby making the water therein unfit for consumption.?'3 It has
also damaged several vegetation, destroy many mangroves and seedlings
therebyﬂlmed the area into ghettos and swamps.“Gas flaring also causes some
health hazards such as respiratory disorders, kidney problems,asthma, bronchitis,
blood disorders, skin diseases malformation in children and cancer etc. among the
the area.”’It also hasnegative impacts on plants, animals and other

people of
| activities which is the basic means of livelihood of majority of the

agricultura
people in the region.

22 Agricultural and Economic Impacts of Gas Flaring
The people of Niger Delta region are mostly farmers and fishermen.*’However, gas

flaring and other exploration activities of oil producing companies releases toxic
compounds and hazardous chemical into the atmospherewhich affects the soil and

Udok U. and Akpan E.B., Gas Flaring In Nigeria: Problems and Prospects, p. 18. ’
f Zero Gas Flaring Level in Nigeria: Proactive Legal and

"Ugbe R.O. and Ekpoudo A. “Attainment 0 !
Policy Framework Strategies” Calabar Law Journal (2016)17 p.39.

1oy, .
;Z%:t;:ew'ale 0.0., Mustapha U., The Impact of Gas Flaring in Nigeria, p- 44,

zl}\'eTIS‘M N., National Energy Policy and Gas Flaring in Nigeria p. 52

zf/:)j,:éwo A.O. Negative Effects of Gas Flaring: The Nigerian Experience, p. 7 Nelson N., National
,hj‘ergy Policy and Gas Flaring in Nigeria, p- 58-51:9];1ring in the Niger Delta Area of Nigeria, p.59.

;SOpafunso Z.0., Environmental Impacts of Gas ?5.168-169.

;6}{)8-1(;})“3"'0- A. “Gas Flaring and Environmental
1d,

“Adewale 0.0. and Mustapha U., Th

Rights: The Nigerian Context.’

¢ Impact of Gas Flaring in Nigeria, 44.
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i man Rights Impacts of Gas Flaring |
"zflfc effsciccl,?lgzlg“}]g;gon thegenvironment, a§7riculture and ec;lgnﬁr?y h?S ;00131 -
human right implications in the Niger Delta. 'It has ]ed‘t'o_ ligh ev}f 3% Povert,
hunger and restiveness,social unrest and crlmmal. activitiesin t € The ey
produced by gas flaring cannot sustain any vegetation thereby causing a ot o
damages to the host communities.*’Gas flaring also has adverse.effects on the water
food,shelter, healthand general wellbeing of the people in the region. Tk
frustration experienced by people in the arca has led to several disputes involving
the host communities, the oil companies, government and regulatory agencies,Gas
flaring, oil spillage and other environmental hazards associated with oil production

28 i
Ugbe R.0 and Ekpoudo A., Attainment of Zero Gag Flaring Level in Nigeria: Proactive Legal and
PgOllC)’ Framework Strategies, 40.
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Lega! and Policy Framework For Regulation of Gas Flaring in Nigeria:  Lessons  From
Alberta

infringed ll}C right to life “.“d healthy living of the Niger Delta peo le."" These rights
arc recognized ﬂ“d_l’m\"ldt‘d for in the Nigerian Constitution*and international
human rights lmys_hkc Universal Declaration of Human Rights.43 the International
Covenant on Civil and Political Rights," the American Convention,"and the
African Charter on Human and Peoples’ Right."*These international instruments
recognize _ﬂ]C sacredness and the importance of protecting right to life, integrity of
ersons. liberty and security of all persons. It is the responsibility of the state 1o
prevent 'ﬂﬂ.\'}]?““g that might endanger life as enshrined in the Nigerian
Constitution. Howev.cr. the rights to life, healthy living and human dignity is often
threatened and sometimes trampled upon by environmental degradation activities of
oil companies. Therefore, government must take some policy initiatives to regulate
activities of these f:(.)mpanies that may endanger the life of the people of the oil
producing communities for peaceful coexistence and environmental sustainability.48

3. Analysis of the Legal and Policy Framework for Regulation of Gas
Flaring in Nigeria
Thefirst direct regulation for control of gas flaring in Nigeria was in 1969 and since
then. various measures in terms of laws, regulations and policies has been put in
place to protect the environment against the harmful effects of gas flaring.* This part
of the article analyses various legislations and policies towards elimination/
reduction of gas flaring in Nigeria.

3.1  Legal Framework for Regulation of Gas Flaring in Nigeria

The Environmental Impact Assessment (EIA) Actis one of the laws regulating any
human activity that may affect the environment in Nigeria and therefore applicable
to gas flaring.It is to the effect that assessment of any activity that may likely affect
the environment must be considered and taken before such activity is embarked
upon.5 ! The EIA Act encourages exchange of information amongthe governmental

10gbodo S. G. and Agu H. C. Issues and Challenges in the Enforcement of Enviromental Laws and
Standards in Nigeria” Journal of Contemporary Law (2013-2014) 2 p.65.
zSection 33(1) Nigerian Constitution.
Article 3 UDHR.
j:Anicle 6(1) ICCPR.
46Anicle 4 ACHR.
Article 4 ACHPR.
“Abdulkadir B.A., The Right to a Healthful Environment in N
Pathways to Environmental Justice in Nigeria, Journal of susbainable Development ,
2014)3(1) 125. .
Ibid, p. 129. See also the ofJonah Gbemre v. Shell Petroleum Development Company of Nigeria
‘11.9imited suit no. FHC/B/CS/53/05, Judgment of November, 5 2005. _
Mafimisebi O.P and Ogbonna O.C., Environmental Risk of Gas Flaring in Nigeria: Lessons from
Chevron Nigeria and Ilaje Crisis, journal of Environment and Earth Science(2016) 6 (3) 181.

50 &
Cap. E. 12Laws of the Federation of Nigeria 2004.

igeria: A Review of Alternative
Law and Policy

51 .
See section 1(a) - (c) EIA Act.
-79-
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the effect that aoil producing company operating in Nigeria are under obligation to

/ No. 1,
UDUS Law Journal, 1ol. 1, No

tiers. persons

5'fSee the recital to the EIA Act.
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qlberta
prO‘idC .1!191@13:\‘\“1.11‘71‘:‘1;0'} P"OPOS?I or programme for associated gas found in their
Telds within 5 years of their operation to the Minister of Petroleum Resources.* The
At empoWer S fh"? M"“Stc_r of Petroleum to make regulations under the Act to guide
ﬁ,c activities of oil producing COlllpalgies including the prevention of the pollution of
e water Ways and the atmosphere.”™ The Minister has made some regulations in
his regard such as the Petrole.um (Drilling and Production) Regulations® and
1thclrolcum Refining Regulations, The Petroleum (Drilling and Production)
chulationmandatcs every holder of a licence or lease under the regulation to adopt
all practicablc prccau.tlonsto prevent oil pollution in Nigeria’s inland and territorial
waters. It is also provided that where pollution occurs, that the holder of a licence or
Jease shall take prompt steps to control and end the effects of the polluﬁon.(’6 This in
offect means that once an utilization programme is submitted to the minister, and
rompt action 1ak€1:l to control the effect of pollution, an oil company has complied
with the law and discharge the responsibility placed on it.The Act further provides
that non-compliance with the regulations or directives of the Director of Petroleum
Resources respectively attracts a fine of #100% or six months’ imprisonment.68
Apparently, the penalties imposed are grossly inadequate to deter effective
environmental Pollution.®Hence, oil producing companies in Nigeria exploited this
Jacuna to flare gas with impunity thereby defeating the essence of Regulation 42
(Drilling and Production) regulation which is meant to encourage proper utilization
of both non-associated and associated gas by oil producing companies. 0

The Associated Gas Re-injection Act’'(AGRA) was enacted to strengthen the
provisions of Regulation 42 of the Petroleum (Drilling and Production)
Regulation.721tmakes the submission of detailed plans and schemes for viable
utilization and re-injection all associated gas compulsory for oil and gas producing
companies > This provision is mandatory irrespective of the fact that some of the gas
have been earmarked for some alternative usage and or is in association with
oil.“The AGRA is the firstdirect law that seeks to phase out flaring law in Nigeria

bylst January,1984 with a proviso that gas flaring after the date will not be

“Reglation 43 of the Petroleum (Drilling and Production) Regulation which was referred to

groneously as Regulation 42 in the Act.

65S.9 of the Petroleum Act.

66LN69 of 1967, Cap P. 10 LRN.

Reg. 25 and 37(d).

6;:1004is less than one Us Dollar Under the present exchange rate.
6 eg. 3.

‘QUI U.J., An Appraisal of the L
Nigeria,p.331

"ibid,

8. A 25 LFN 2004

P(l)Jl‘gbe R.O. &Ekpoudo A., Attainment of Zero Gas Flaring
g iy Framework Strategies, p.41.

o beicdtlon 2 AGRA.

egal Frameworks for the Control of Environmental Pollution in

Level in Nigeria; Proactive Legal and
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. ; rinister.” The Conse
countenanced except with a written consent 91 tl;c(';; (&) and (b) 1o the effe(? the
minister is subject to the provision of 51‘1b-scct10n ' :osed for continue flare a
the terms and conditions as wlc:lll Ia?) thg hnctl:sorlotﬁz ldnis}Z:retion of the minista, ao lﬁas
by oil producing companies shall be base ision for the ay
be Prcfcribcd from time to time.”® The la\'v also make;igg%\;lss et out by thlée:]é}lty 1o
be imposed for non-compliance with thestlpulated COl?ds implementiation of t]imSter
andempowers the minister to make regulations towar .7 The Associated & € Aq
with the objective of bringing an end to. gas flaring. ant to section, 3 as R,
injection (continued flaring of Gas) regulations made purSlllc flaring in the Aan% Sof
the Act introduced some exemptions to the general ban ol tlaring CL T
Act and the regulation are therefore contradictory and 1r_100n5{stence makl'n.g thej;
enforcement a difficult task. Apart from the fact that the discretion of the Ministey ;g
specious, the penalty and the fines are too meagreto serve as 7deteerrant there},
resulting to non compliance by majority of oil companies. . F urthermore‘, the
conditions for continued flaring of gas is vague and nebulou.s while the Prescriptig,
of a fine of #10.00 (ten naira) (US$ 0.0625) for every cubic feet of gas flareq g
contained in the regulation is too small and difficult to e

nforcement. 7y,
cumulative effect of this penalty is apparently to monitise gas flaring at ¢
rate. Hence, oi] companies prefer

flaring as because it is cheaper t
them through re-injection method.®!
Another probable reason for failure o

jjSection 3(1)and (2) AGRA
“Ibid. :

~7S .
o €€ sectiop q

and S AGRA

Udok U. and Ak : .
7 £be R0, g Ei;i::) de.AGaS tl:;firlng In Nigeria Problemg and Prospects p.20
Policy F orl L dinment of zero ) :
80Ibid}. remework Strategies, p 45 0as Flaring | cyey In Nigeria; Proactive Legal and
Ibid.

hUdOk and
83Ibid. Akpan £ B., Gas Flaring n Nigeria- P
“Ugbe R g d =774 Troblems ang Prospects, P20
POlic)' F . 0 Attainm ‘
“0rjj U.rja.m “?\r alegies, p 45 Of Zero

18ery
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spother important IL‘%‘S_]““O“ on gas flaring is the Effluent Limitations Regulation
known as ‘]fﬂlm"ﬂ] .bl}vlr_onmcma] Protection (Effluent Limitation)
chu!mions._‘ T'he Effluents Llll'l‘llall()ns Regulation is a guideline introduced for
im JJementation fwf a stau'dard environmental policy in Nigeria.?’ It regulates standard
for individual cliﬂucnt dls.chargel and emission into the atmosphere.*The regulation
mandated all oil companies to lnst'all anti-pollution equipment for the purpose of
Jetoxification of effluent .and chemical discharges emanating from the industry.*’It
also provides ll]fit such installation must in accordance with the best available
echnology (BAT). the best practical technology (BPT) and in line with the Uniform
pffluent Standard (UES).""The regulation further provide for continuous monitoring
of the parameters in order to ensure compliance.”’

also

32  An Appraisal o.f Government Policies on Gas Flaring in Nigeria

The Nati)onal Gas Policy (NGP)is one of such measures to stop gas flaring in
Nigeria.q“ It secks work out strategic framework that will drive the institutional,
legal. regulatory and commercial reforms for proper utilization and delevelopment
of associated gas through investments into the gas sector.”” The objective of the
NGP is to make Nigeria a gas-based industrial nation that can satisfy its local gas
demands and attractive for foreign gas investement and market.’*Some of the
strategic objectives of the NGP are: Gas Re-Injection, Gas Flare-Out through Gas
Utilization projects, New Flare Capture Technologies, Flare-Out Targets and Gas
Flaring Penalties.

The gas re-injection project is to the effect that gas utilization will be a priority for
associated gas in exploration processes.gSThe policy seeks to restrict undue re-
injection of associated gas in absence of compelling technical reasons or a viable

“See section 6 of the Regulations.
“Eneh 0.C. andAgbazue V.C., Protection of Nigeria’s Environment: A Critical Policy Review,

Journal of Environmental Science and Technology (2011) 4(5)p.494.
EbAgbonifo P.E., The Dilemma in Nigeria Petrolenm Industry Regulations and It’s Socioeconomic

Impact on Rural Communities in the Niger Delta, International Journal of Management
Science(2015)2(5) p. 85 |
‘Section 1(1) National Environmental Protection (Effluent Limitation) Regulations.

. 1bid, section 1(2)
Ibid section 2(1) and (2). The treatment of effluent to a uniform level as well as an update of

Mearest FEPA office of any effluent discharge is covered by section 3 of the regulation while the
T”a“y a for breach of any provision of the regulations upon conviction is specified in sections 5 of
the regulation. See also sections 36 or 37 of the FEPA Act.

92 . )
Agbonifp P.E., The Dilemma in Nigeria Petroleum Industry Regulations and It’s Socioeconomic

I
P2t on Rural Communities in the Niger Deltap. 85. -
alional  Gag Policy, Nigeria Government  Policy

Wy
94[b;;' Clroleumresources.gov.ng accessed on 26 May,2020.

95

Niee Paragraph 3.3 of the Nigeria National Gas Policy p. 33; Banwo&lghodalo, synopsis of 2017
liong] Gas Policy p.2.

and Actions available at
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DS Lane ol. 1, No. 1,202 , .

LS L Joornel hrough gas utilization projects on thle other ha
leotobmﬂ‘\'imize utilization of associated

97116 project seeks to providcgtflblg meter;q ClCCg“iity or
generate power supply. The pro) f rural communities 1N the Niger Delta With
productfor cconomic development 0 activities in the area. The government by
view to providing significant -busmes's ¢ intends 0 explore gas flaring fedUCtign
B Hare) Gepie e ability potentials unlike what obtajy in
technologies with environmental SUStalIllas made it possible for gas flaring 1 1,
greenhouse gas solution.” Technology high performance technologies.ggThe
dealt with through a variety of eXlSttmgels gis to commercialize flared gag for
government intention on the flare-out targ {iniglace mechanisms.and measay,
;uppl\' into the domestic market as well as to pu Here-out by 2020 s feasibl.

o that wiy ensure that the natlion:c}l tr;f;(izteinfcorz aszrf;ile gas flaring penalty toagg

istic.'” The government also in '

zrii;;l:);:i.ate B:felgsufﬁcient to discourage gnd serve as de'terrtl?gllt to gas flaring gpq
introduce other measures to encourage efﬁmept gas utlllzatlo.n. e |

The first review of NGP in Nigeria was in 199§by Whl'Ch Production .S.har!ng
Contracts (PSC’s) was signed with oil companies o include gas gtlllzatlon
clauses.'” The policy provide that gasutilization shoulc! be embraced by oil and gas
producers in their operations and empower the National Pe'trgl‘eum Investm.em
Management Services (NAPIMS) for the overall respor}s_lbll-lty 1003f ensunlng
optimization planning of gas field development and proper utlllzatu_)n'. The policy
through Associated Gas Utilization Fiscal incentives makeprovision for some
incentives necessary for investment intransportation of gas to interested thirg
parties.'"*A further review of the policy lead to the deregulation of the oil

industry to ensure maximum sustainable value,'®® The Obasanjo’s admin
inaugurated the first Oil and Gas Sector Reform [

on 24th April, 2000.'%The committee’s effort
Policy (NOGP) with a recommendation forinsti

oil and gas sector in such a way that the regula
are separated from commercial

%% e-
outlet for the gas. Gas ﬂm."t. ?lltim]
provides for government inten

and gas

1stration
mplementation Committee (OGIC)

s produced National Qil and Gas
tutional restructure of the Nigerian

tory and policy making institutions
institutions. %’ The recommendation of the

-
%6 .
~ National Gas Policy, Nigeria Government Poljc a i

Ibid Paragraph 6.4.4 p, 62. ¥ and Actions, Paragraph 6.4.3 Pl
Ibid
“ Ibid
100

Ibi
, b:g Paragraph 6.4.6 pg. 63

10 Ib

97
98

hase-Out NG n N
Projoct ut of Gas Flaring in Nigeria b

10 .
*See National Gas Policy, in Nigeria Oil ang
gas/natlonalgaspo”cv.hlml accessed 25"'g‘

gas M Gas availaple online at W
id.
"“Ibid
"“Ibid
Ibid
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e ——

Lo!ﬂﬂ:g:]“; ‘;d’l;”]:lzl‘;;\ls; hg?:evlé?plﬂtnented by ‘the administration.'®President
Yar ACK -~ kmant _ > 5€L Up a committee under the chairmanship of
pr.Rilwanul.ukmanto reconstitute OGIC with a mandate 1o transf; he broad
Jvisions in the NOGP into functiona] instituti il o

provisions 7 : Itutional structure for a more practical
and effective management of the oil and gas sector,!*? The committee submitted its
report in {xug:usl, 2008 with a recommendation of a pragmatic regulatory framework
and instllltouuonal arrangements - for effencient and sustainale oil and gas
industry. The challe:nges for the ineffectiveness of the oil and gas sector over the
vear were addressedin the report which include the use of outdated regulatory and
institutional structures not §u1ted for a modern oil and gas sector. It also provides
insight 1nt0 fhe current national petroleum policy framework, objective, goals and
proffer solutions to .the problems affecting the Nigerian oil and gas indu;try.”] The
report further- highlights operational strategies and action items necessary to drive
the national oil company to a global standard. The report also advocates the need for
consultation with energy experts on various regulatory frameworks and institutional
sructures as well as the the unbundling of the NNPC.'">The President Buhari’s
administration sometimes in June 2017 approved a review of government policies on
oas in the last 10 years with a view to addressing the inherent challenges in the 2008
Gas Master Plan (GMP) in order to attract investors necessary infrastructure for
utilization and development a domestic gas market.'"?

There are several agencies involve in the regulation of oil and gas sector in Nigeria
such as the NNPC, the DPR, the FEPA, Ministry of Petroleum Resources (MPR),
Office of the Presidential Adviser on Petroleum Matters and Ministry of Finance.''*
Prior to 1971 there was the Nigeria National Oil Corporation (NNOC) and MPR
which was latermeregedas NNPC.'" The defunct NNOC was established for
commercial purposes while MPR was responsible for regulatory activities. These
two functions now reside in the NNPC as a result of the merger.' *The law
governing the operation of NNPC substantially remained the same despite the
reorganization of the corporation on three different occasions.!!” There was a
restructuring and assumption of commercialization and autonomous status of NNPC

‘, 18 -
in 1992 without any legislative backing or amemdment of the NNPC Act.”® Despite

"Ibid.

“id.

]r i . .

”:OI] and Gas Sector Reforms Implementation Committee Draft Final Report, p.79, May,
Ibid.

2008.

dunmosu I.T., Transferring Alberta’s Gas Flaring Reduction Regulatory Fram
“g?llemlals and Limitations, p. 874.

H6,, .

mlb]d' See also Section S NNPC Act.

1. m0rogbe Y., Oil and Gas Law in Nigeria (Lagos, Nig: i
Unmosy [T, Transferring Alberta’s Gas Flaring Reduction R
lials ang Limitations, p. 871-872.

Malt house Press, 2003) p.101.

Poten
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ization as a oil reg
; organiza : g 5
N >C remains a weak ;
all the reorganization efforts, NNPC lClelzcccrssive red tapand burcaucratic delayg iis?
I8 o 1S,

body due to its management pros(l)(:ll;ib]e o auring  mpliancewith the r¢
he 18 ICy TeS
The DPR is another ager

ision an
of the oil and gas industry through superv
the MPR."**DPR is the sole governmen

: ivities in S
operations and petrochemical activities 1 < 21 DPR as a department unde, M
regulations and processing licence applications.

1 ithout the support
ot effectively carry out certain proactive measurﬁle\l?:(l)ry s ﬁlitia?ef the
;:;;Il]{ DPR thus require autonomy as an indepent 1¢g ang
- ' tions.
implement regulatory measures and perform its func

: : d gulati()
d monitoring. It1s a departmg,, i

t agency that 18 responsibl.e for all‘petroleu
ag upervising, enforcing enwronmema]

3.3 Challenges of the Legal and Policy Frame Work for Regulation of Gag
ing in Nigeria o ) _ .

The parlt? 12; l:r%icl:lllel\i;gamines the challenges milltatmg'agamstd ag:lrtlj;tt}ilsnrsed?{cnon/

elimination of gas flaring despite various laws, polices anl ) gf S, Henge

inconsistent laws, nominal fines for breach of .extant. laws, lack o environmen

| right in the Nigerian constitution, lack of political will by government, inadequg,

'. fuhnding and lack of requisite capacity by the; regulatory agencies and 1nadequate
enforcement mechanisms are indentified and discussed below.

f 3.3.1 Inconsistent Laws

The various legislations regulating gas flaring in Nigeria especially Petroleum A
and the regulations made pursuat to it'? merely mandates oil producing companies

ies proposal or programme to the minister of

discovered in their fields within 5 years of
putting such fields into production.'® The submission of utilization programme to
the minister without more is a sufficient requirement for compliance.Hence, o

producing companies took advantage of this lacupa and defect in the law to

continue flaring of gas thereby defeatin
(Drilling and

;unel:, 2020 ; Orgahnization and ke
12I1T - Accessed 16! June, 2020

Funce: o
12, UNCtions ang Responmblhties”

“Odunmogy LT,
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Albert® § Flaring in Nigeria:  Lessons  From
ASSOCiqwq (; ;?flR-c-i;]'?CmOn Act seeks to stop gas flaring in Nigeri

1984 aftcL,? ;!]L,l it shall only be done by written l)ern‘ ring in Nigeria by 1* January,
Ainister 1e minister is enjoined to issue q nssion and authorization of the
company if is ]szastlsixed that utilization or re'injec1;0 scr?ﬁcat'c to an 0?1 producing
January 1?:‘341. The Act empowers the minister to pecl)mgils is not possible after 1st
flare 1‘%93 e C?nlpa,ny pays fine as the minister ml i
ime. Th'c Act also gives the minister the authorit 2y prescribe from time 1o
effective u.np_]em.entatlon of the Act.!*® Whiley t(;1 make other r'egulations for
reducuon/}g!lml'na'tloﬂ of gas flaring in Nigeria, the inéoeS? laws  aims absolute
Jifficult. .Thl.s is becausie apart from making provisi H?Stences fn.].aws make it
oil companies 11.1te.rested In natural gas productio ﬁn or a feasibility report by
flaring a strict criminal offence which is one of the vt,e;kr?eéggsthdoles not 2make gas

e laws.

3.3.2 Nominal Fines for Breach of Regul
DCSPite_the fact that the Associated Gange?;?ljlicyctIiJ(?rvlv j\ct rohibit i i

compantes refused to comp ly and instead prefer to pay n ; s gas fling, o
gs provided by the Act. 33 This is because thep ; f)mlnal ﬁne.s for gas ilaning
utilization Or re-%njection of the excess gas produlz:zghl?fle]‘i:esrés g}lljez(lipeff than
410.00 (Ten Nalra) (US$0.0625) for every cubic féet of aps fS]Cr1:13 fine of
economically viable option to ol companies.'* The fines is tog paltr?frio hl:vem e?li;

deterrent effect.

33.3 Lack of Environmental Right Provision in the Nigerian Constitution

The Nigerian Constitution does not provide for environmental rights as a
fundamental fundamental human right like other developing countries like India
South Africa and Ecuador.*® Exploration activities by oil and gas companies usuall :
Jffect immediate environment and therefore have impacts on the health and b;,
extention right to dignity of life the resident as guaranteed by the Nigerian

Constitution and international human rights documents."’

Section 3 of the AGRA.
mSC.CUOH 3(2) Associated Gas
~1bid $.32)(b)
mll?ld Section S.
'szlb?gk U. and Akpan E.B., Gas Flaring in Nigeria: Problems and Prospects, p. 20
133
Ch?\?ﬁm‘s?bi Q-P and Ogbonna O.C,, Environmental Risk of Gas Flaring in Nigeria: Lessons from
mlbjmn Nigeria and 1lajeCrisis,p. 195
Ori , .
igerﬂilal;.g‘ An Appraisal of the Legal Frameworks for the Control of Environmental Pollution In
S 1a,p. 332 -
rekpi
m dea‘;‘?" O. A. Gas Flaring and Environment
¢ 0.0 and Mustapha U., The Impact 0
-87 -

Re-Injection (Continued Flaring of Gas Regulations).

133

al Rights: The Nigerian Context.p- 187
f Gas Flaring in Nigeria, p.44


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

l \ 4' { I & q /1. ) o s’(’pl,n S »
l ‘)l A) lu" J‘ "'“dl ' (YN 1. NO. )' -\-UZ" N h l I I ‘ﬁ "

This is enshrined in the congg:,
- 1o protect life is on the government,'** [h} ° 1?1mr?gl:11:uional law;).l'];qh*‘ 'on
The duty to i'n} tal human rights, international, regional & Nigeria. In the ., T
?ndﬁ hln(}n‘?l:;:w;ql provision for environmental rights mf thcf:: Ass.ociated éa o
is no .c,on.sn\‘]\:’ﬂ 140 the court held that $.3(2) (a) and (b) © tion (continuin gs Re,
;1’1‘;‘:\{?12’(:11‘}\& (;m.d Section 1 of the Associated‘ Ga§ R::;?i]if;nt with the Ap%liczrlqg
of Gas) Regulation are null and void for bem%rli?;d in the constitution, The c:)lltls
BETDL WD PO tumin personas CI from further flaring of gag i, th
further made an order restraining the Respondents ttempt in using the coyy a \
Applicant’s community. The Gbemre's case was 3;3 aot be achieved due (o WS
forum for social change. Unfortunately, this could n Gy onrie.all & de
enforcement mechanism and heavy reliance of Nigerian economy nd g
ector. ;

;_3_4 Inadequate Funding andLack of quitical Wl_ll by thefGovegnrinenIt\J' |
Inadequate funding is another major constraint to eradlcatlf)n oI gas a(ri Ng Nigeri,
The various regulatory agencies lack funds for execution of gas evelopmem

infrastructure."*" Lack of local market for gas consur?4pt10n does not also Cncourage

; . 2
Investment in the capital intensive gas infrastructure.'**The government appears p,
o be serious about fundin

g gas infrastructural projects and equip regulator
agencies. Hence, enforcing compliance by oil companies 1s very difficy|;
Furthermore, the ondue reliance on the of] industries for the bulk of the government

revenue is another challenge to the eradication of gas ﬂaring.143 Because of the
government revenue largely depends on the oil

t

: . [ veria.'* Further
is th protection given to multinationa] oj] companies due to the

pecuniary interest of government, !4’

3.3.5 Lack of Requisite C

apacity by the Re ulatory A i
~ Enforcement Mechanisms ° ¥ feencies and S
Nigerian oil and gas regu

i latory agencieg are not w.
capacity to perform the;

ell equipped and 1ac) the requisit
. quisite
I statutory dutjeg, 46 Most of the agencies depend on the

: 0 FHC/B/CS/53/05 F i
ghogin V p ederal High Court Beni -
Reality, p. 35" O Plring, Govermeny Policies ang Regu::tf;:lgal Division 14" Nov. 2005
\ Ibid * I Nigeria: 2008 a myth or
Irekpitan o
144 S Flaring ang E
alumfash; GL ph NVironmentg] Rights: T .
f:{OJectp.lJ, ase-Out of S Flaring in Nigeriahs Né%%nan Comext.p. 187 ,
“Aghogin V.B., Gas Flaring g 0 The Frospect of a Muli-Wi
f}fah;y’ p. 34, & Governmeny Policieg and Regy|q
91 . . 1 i
and Nationg 10! 22 in the Niger Dy 1, °1S In Nigeria: 2008 a myth o
cvelopment w ) r'Ward>
70ct, 2012 i iv N8 Group of (pe igeri ' oPeech Pregana at t iger Delt2
er State, Accesseq 7th Feb, 2017 geria-, Bl-National at the Nig

Ommission Meeting of

CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Legal and Policy Framework For Regulation of Gas Flaring in Nigeria:  Lessons  From
Albert?

ood will _01' the oil and gas companies they are supposed to monitor to carry out
their fungtmns mn tCTmS_ of infrastrucures, logistics to visit impacted sites, data on
jmpact S12€ and even 11]147detennining where the responsibility for a disaster or
cnvironmemal flbus"c lay.”"" Another challenge is that the regulatory bodies have too
many overlap lunctions thereby resulting in conflicts and superiority contest among
mam.l?gakmg it possible for the.Oil producing companies to play them against each
other. Furthermore, the granting of profit making agencies with regulatory and
morlilolrlgg functions 1s also a great challenge to their efficiency as regulatory
podies. _11 is contrary to international best practice, wrong and not in the best
nterest of the country 1o place in the hands of the petroleum regulator the
rcsponsibility of protecting the environment. '’ Hence, there is the need to improve
on the Jogistic c-hallenges enumerated in order to improve on the ability of the
regulatory agencies to function independently without relying on the oil producing
companies in the performance of their statutory functions.""

Furthermore, inadequate enforcement mechanisms has always been the major
challenge of the efforts to stop gas flaring in Nigeria since 1969 when the first order
for stoppage of gas flaring was made.' Since that time, no serious mechanism has
been put in place to ensure compliance with the order and other regulations.’
Majority of companies involved in the exploration and production of oil in Nigeria

ignored the order] %nd other laws since there is no effective enforcement mechanism
)

to enforce them.

4. Legal and Policy Framework for Regulation of Gas Flaring in Alberta:

Lessons for Nigeria
Alberta is blessed with abundant n
utilized her natural gas for the

atural gas like Nigeria and was able to positively

benefit of its people without destroying its
environment by gas flaring. The province also have indigenious inhabitants in the
all producing area just like the idingenous people oil producing communities in the
Niger-Delta region of Nigeria. Furthermore, the effective legal and policy
framework as well as the high level of competence and efficiency of the Alberta
regulatory agencies in the oil and gas sector has been endorsed by the world bank as
amodel for countries having flaring probiems.]5 5Alberta oil and gas industry has a
well developed, functional and offective legal framework and polices, and

47

Ibid

149

‘SUSUNE.P Report on Ogoni Land
i ardakl B., “Oil Spills in the Niger Delta; The Way Forward”

Sly .
Ibi
152 . .
Mafimisebi O.P and Ogbonna O.C,, Environmental Risk of Gas Flaring in Nigeria: Lessons from

Chev g
15?&;0" Nigeria and IlajeCrisis,p. 198

Ibid
O?Edu.nmosu LT., Transferring Alberta’s Gas Flaring Reduction Regul
‘“Ntials and Limitations, p. 865-866.

154
155
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Cmment interference unlike Wha i
s to analyse the legal and poj,
s lessons the Nigeriap, oil

. o, 1,2020
UDUS Law Journal, Vol 1. D

Cinstitutions ¢
independent regulatory ”;*”‘l:g: this s
obtainable in Nigena. l ::] ,\glbcrlu with
e 0ac {laring )
framework for gas flarng f the largest proven oil and natury s
T _ - :
ol o . in the Canada with one O] epion in North Amcrlca.mThe
o isaprml;kﬁmt oil and gas produclgg 1r %vith a history of over 11,000
rcfcm'and tx.]:: thcbindigcnouS people O fAlilc;nd gas ownership rights and the;,
Aborigines ¢ e ers of 0 o e
NEATS 57 They have mgmhcant'lnumzs industry has generated over $8b11]10n in
relationship with Alberta’s oil san : illion barrels of oj]
relationship with /}8 Alberta’s oil sands contain 175 billion angd

- ! sy . 159
revenue for them. serves in the region of 268 trillion cubic feet. Aberty
as re

>stimated natural : on the explora;
Lb“ma;:\‘,j a:::l(licvefopxnental projects largely relies and depends Ploratigp
econom)

: : iviti ate huge revenue for Alberty,
of oil and gas. Whl'le fhe e?iploratl(inl a?;::;iseﬁzzﬁ%lHenc%, the regulatory policy
i dto protect the economic value of ¢
of oil and gas production is based on the needto p v heref '

d gasexplpration without degrading the environment. Albe':rta has therefore, E)g;llt
:2 c?ﬁciélﬁ legal and policy regulatory regime against gas flaring (;Ver Fh}? i’l?ars-
This policy, a combination of older practices, dt:l\g?lopf:d out of a re 1story'0f
almost a century and the present framework. Imt1ally,. some qll proglucmg
companies in Alberta saw natural gas as waste incidental to oil productlf)n which led
to its being flared.'® Awareness and research on the effect of ﬂ‘%glng gas thus
nessesitateda regulatory regime to curtail menace of gas flaring.”™ This is the
genesis of a strong and better legal and regulatory regime for regulation of oil and
gas policy that focus on public safety, environmental protection, resources
conservation and equitable development of resources devoid of waste and damage

jevoid of go}:
ction scek :
q view to drawing
S

“*Deyholes R., and Cuschier D., Canada European Lawyer Reference Series p. 1
“"Conversation Guide, History of First

Nation People in Alberta or First Nations in Alberta
P‘t;ps://w\-.'w.aadncaandc.gc.ca/eng/l 100/00020670/11 00/00020675
" EY Building a Better Working World, Alberta’s 0] and Gas Sector Regulatory Paradigm shift
Qhallenges and Opportunities p4
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to the cm‘ironmcfnt in Alberta.'®” The policy also ensures that regulatory agencies are
grong.firm glad 111dependent from government political agenda.{%(’BRegulatory boards
ﬁgb}lshcd with broad powers and wide discretion aimed at curbing gas

"The contemporary regulatory policy focuses more on environmental

were ©

flaring. :

coﬂSidcmt]i?O“ unlike the former policy that was driven by concern over wasted
resources. Such effective laws for the reduction of gas flaring include the
Epvironmental Protection and Enhancement Act (EPEA)"' and the Mines and
Minerals Act'” which provide for the development of guidelines and environmental

quality objectives and exploration and drilling of mines and associated oil and gas
rcpectively.The EPEA was enacted to protect and conserve the environment from
harmful effects ?7f developmental activities. Furthermore, the Oil and Gas
Conservation Act 3 (OGCA) set out guidelines for efficient development of oil and
rder to avoid waste while the Petroleum and Natural Gas Tenure

on'“provide the method and procedure for obtaining oil and gas
vincial authority. The AEUB Directive 060: Up
175 \vas also made

gas ino
Regulati
concessions from the Alberta pro
Stream Petroleum industry flaring, incineration and venting (2008)
as response to inherent lacuna and complement and the OGCA.

TheOil Sands Conservation Acts'™is similar to the OGCA but applicable to oil
178 sutlines the procedure rules for obtaining

sands'’while the Surface Right Act,

permission and access to land for exploration oil and gas. It alsoestablishes a Board

with the sole responsibility. There also the Public Lands Act'”borders on access,
while the Water Act'®deals

administration and disposition of public lands
developments and activities that affect water resources. Hence, with framework, the

key players in the industry adhered to environmental regulations and adopt
innovative techniques in extractingnatural resources from the underground reserves

: . : 181
i1 an environmentally responsible manner.
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resources, climate change and waste management. ""The province’s energy
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Responsible Energy Development Act (REDA). The changes also led to the merging
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ccesSINg air quality issues and rec
3{‘;\8.4) does not hava lcgislm?\(;gngzlcl?srsit xjmnagcmcnt /.\ctiOns.'sw This body
povironment and EUB receives recommeng 5 bul agencies such as Alberta
;ons and guideline." 1t i viewed th vions from CASA and implements

rocess are c.onslmc.:ti\'/e since it involves iitt;rlle:estcznsengus bui!t through CASA all
strong comr.mtmcnt 111.1mplementing agreed recome pgrt{es \l\;}]nch helps to forge a
The FUB is responsible for regulating the y inen oy . .
il de crude oil and natural gas pipcl ps r.eam Petro]eum.mdustry which
IEncrflV Board (NEB(} rewilates enerp tIleS w1thlq Alberta. While the National
inten;t;tiona] boarder'” and to regulategt}}lle ;inspr?n?tlon iy interprovinclig%l and
One of the lessions Nigeria can draw is thatAI;geratl;lzrcli e lteins(ive - seeru

: like GC Orders.1% s : opted alternative conservation
teccniques ) 1s, " MRL, *associated gas re-injection and GOR'"%to
comrol. gas flaring 'and'conserve oil fields. Hence, these methods of controlling and
n1i{m:n123118g315 ﬂzrm.g n Al.berte} S adOpt'flble in Nigeria along with associated gas
re-mj?ctlon already 1n US€1$1)I71 Nigeria -pr0v1ded heavy penalties can be enforced on
any oil company .that errs. Wells with very high GOR could be shut in until it is
ready for economic utilization and conservation of gas sustainable development e
presently in Nigenz‘i, the body that is responsible for regulation of oil and gas
industry is DPR which is a department under the ministry of petroleum resources.
This arrangement does not allow for the independence or autonomy of the
regulators. Hence, there is need for the separation of responsibilities as proprietor
and as regulator for a more independent, expert and efficient results as obtainable in
Alberta oil and gas sector wherein independent regulatory agency with competent
ssionals and experts in oil and gas activities with adequate remuneration are
| and gas sector in the public interest.'””

e Qlllﬂt

proffe
allowed to regulate and administer in o1
The creation of CASA as a non profitassociation of diverse stakeholders from
residents of oil and gas communities, business industry, human rights groups and
d non governmental organizations i.e. health and

sovernment representatives an .
1so contributed greatly to the reduction of gas

environmental groups in Alberta a

[,wprovince of Alberta (Canada) Overview of Onshore Gas Flaring and Venting in Alberta p.2

:gf Ibid
Ibid
92, .

o ' iversity of
"Plourg A., Oil and Gas in the Canadian Federation, Department of Economics University
ﬁ}be”"" Working Paper No 2010-01, January. 2010 p.9
195 Means Gas Conservation Orders
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0 produced during exploration.
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making and executions of the agreed policies. ' ' . -
The adoption of one-window approach being practiced in the regulation apq

monitoring of oil and gas activities in Alberta will go a lor?g way in the ('Ellminati%;}

of duplication of functions and responsibilities in the ngerla o.ll and gas mc!ustry.

It will also check the excess use of multiple agencies in carrying out functions that

feweror a single agency could conveniently handle thereby saving administrative

costs, bureaucratic bottle necks and duplication of duties.2%®

One of the primary duty of any responsible government is to protect the general

interest of the public. Alberta decision makers considers the environment, economic,

social and technical factors within the domain of public interest in her legal and

policy response to gas flaring. Nigerian government learn from this by making

interest of its citizen paramount consideration in its quest for reduction or total

climination of gas flaring in Nigeria, 2%
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yenting (2008) came to fill this lacuna whjc}, is a maj

¢ = 1
. ~tive set-out re .
directive set ou qmrqments and CXpectations for upstr i

and established requirements op ma L U pRHCiouT industy

¢

ﬂaril-lges a frame work for flaring managen?e?r%teg1 s e o it Hifecfit
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0 1 substantial reduction of c1s1on tree which probibitsfeasible

Jaring an _ 1¢ amount o
navoidable as result of emergency in whichcase

qccordance with efficient flare performance requirem

f flared gas except where it is
the flare emission must be in

Unlike in Aberta, the Nigeria enforcement mec

agencies arc like toothl.esszéiog. who operate at the whims and caprices of
multinatlonal oil companies. It is more of a voluntary approach thereby making
climination of gas ﬂarmg almost impossible, Satisfactory compliance is difficult
when regglatory mechanisms are weak and subject of regulations appers more
powerful. The.refore,an efficient, strong and realistic enforcement mechanismsfor
effective regulation and monitoring of oil and gas production and gas flaring must be
put in place in Nigeria like what is obtainable in Alberta.

Nigerian oil and gas statutes and regulations focused more on regulation of oil
production, there is no law, apart from AGRA and few provisions in the Petroleum
Regulations that regulates gas ﬂaring.214 Therefore, the enactment of single and
comprehensive law that incorporates all regulatory requirements for the reduction
and eventual elimination of gas flaring is imperative inorder to farstall the
devastating effect of gas flaring in the Niger Delta region ofNigeria.*"> Thus a
comprehensive document on gas flaring reduction enforcement compliance and
regulation with aa clear direction and ease of reference similar to Directive 060
obtainable in Alberta is neccsarry for Nigeria.216 In drafting this regulation, there
should be wide consultation with a1l stakeholders to form a multi stakeholders like it

was done in Alberta in “carrying everybody along” in order to have an all
embracing, rich and robust regulation.

hanism is weak and regulatory
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d institutional framework for regulatiop,
: 1 .. .
The article analyses the legal, policy an laws, regulations and policies PUlin pj,.
flaring in Nigeria and observed that many result of inconsistent laws, noming] fineg
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for breach of extant s Sln;”r(l)(ngnf requisite capacity by the Tegulatq,
T funding and lac litical will on
Constitution, inadequate hanisms and lack of politic .
encies, inadequate enforcement mechan r regulation ,
& rove. mé 1the article examines the legal framework_ foh t gurisdi ti f‘ )
: o i Alhe d note that the efficient and success in tha J ¢ 100 s 5
flaring m' Alberta fm nd t and well developed regulatory agencies, effect1Ve angd
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