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Foreword

I count it a rare privilege to be requested to write the foreword to this
compendium of well researched essays edited by learned Professor Wahab
Egbewole, SAN and Akin Olawale Oluwadayisi Esq titled Electoral Process,
Law and Justice.

Generally, every four years, there is change in government which is
made possible by the clectoral process, the law and court adjudication.
However, there appears few academic works of this kind that Judges,
Lawyers and even our electoral institutions such as Independent National
Llectoral Commission can consult on issues bordering on their
responsibilities. Again, in Nigeria election is to hold in respect of 36 states
governorships, 360 members of House of Representatives, 109 members of
the Senate and the FCT, and 774 Local Governments during election cycle.
Coincidentally, Nigeria is presently going through another series of electoral
process and transition at the time this book is published and I believe it has
nddressed some of the issues that may likely arise out of the exercise.

A careful perusal of the publication clearly depicts that the chapters
were written by senior lecturers, professors and Jurists on different aspects of
our electoral process, electoral law and electoral justice. I am also fascinated
with the fact that the writers of the various contributions were drawn from
different geo-political zones making up the country. The book is divided into
three broad parts. Electoral Process which is Part A consists of interesting
and well considered topics such as Disenfranchisement as an Albatross (o
Credible Electoral Process, Election Petitions in Nigeria: Questioning the
Stundards of Proofs of Criminal Allegations, Electoral Laws in Nigeria and
I8 Implementation towards Conducting Free and Fair Election and Disability
IRights and Electoral Processes in Nigeria: A Calculated Disenfranchisement.

Electoral Law as Part B takes care of topical issues such as Electoral
Law, Justice and Good Governance in Nigeria, Electronic Voting as a
Development on Election in Nigeria and the Challenges of Executive
Legislative Approval, Legal Responsibilities of Independent National
Flectoral Commission (INEC) under the Electoral (Amendment) Act, 2010,
the Role of Laws and Institutions in Addressing Laundered Money by
Politically Exposed Persons to Finance Elections in Nigeria, Introspection
into the Electoral Amendment Act, its Proposals and Efforts by the National
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The Judiciary and the Rule of Law: Challenges of Adjudication in the

Electoral Process
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Chapter 12

Examining the Concept of Electoral Justice: Challenges and
the Role of the Judiciary

Dr. JO Olatoke SAN %I, Dr. DA Ariyoosu 'l and Dr. MT Adekilekun '**'

Abstract

The attainment of certainty of electoral Justice and the quest for justice
in the adjudication of disputes in election matters require enormous roles
from the judiciary. This is as a result of the peculiar nature of election
matters which, in legal parlance, are sui generis. This paper examines the
challenges facing election petition matters in the adjudication of electoral
disputes. The concept of electoral justice is examined to determine whether
certainty in electoral justice can be engendered. Both primary and secondary
sources of law are employed in arriving at a logical conclusion in the
research. For the primary sources, both statutory and judicial authorities are
used while journal articles and other on-line based materials are also used as
secondary sources of law. It has been found that the principles for the
attainment of certainty in clectoral justice are not being strictly adhered to
and this is a major challenge to the attainment of ascertaining electoral
Justice. This paper concludes that the roles of the judiciary cannot be over-
- emphasised in achieving a greater height in the quest for justice in election
- matters. The paper therefore recommends that in order to ensure certainty in
electoral justice, the extant Electoral Act must be amended whereby the
Hnnmp]es guiding electoral justice will be incorporated in the Act.

Introduction

. Electoral justice represents the ultimate guarantee of free, fair and
credible elections within the electoral framework. Accordingly, the
established principles guiding attainment of electoral justice are not cosmetic
t internationally recognised principles. The search for justice in all facets
of electoral process has always been a source of concern to all and sundry
and therefore there is an urgent need for the judiciary to rise up to its
pectation in the attainment of certainty of electoral justice.

This paper is aimed at addressing the concept of electoral justice, the
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principles guiding the attainment of electoral justice, challenges of electoral
justice and the roles of the judiciary in the attainment of certainty in clectoral
justice.

The Concept of Electoral Justice

Electoral justice seeks to ensure that electoral process in all its
ramifications is in accordance with the laws and laid down regulations. It
also means that the enjoyment of electoral rights is not only protected but
must be seen to be protected and restored. The concept accords people, who
believe their electoral rights have been denied, the ability to ventilate their
grievances, get a fair hearing and receive a just determination of their
grievances within a reasonable time. It encompasses both the means for
preventing violation of the electoral legal framework and the mechanisms
that are aimed at resolving electoral disputes that arise from the non-
observance or breach of the provisions of electoral laws and regulations 6%,

Electoral justice is broader in concept than embracing the outcome of an
election conducted in accordance with the law. It further addresses the
integrity of the entire electoral process as it does not just resolve electoral
disputes; it protects the political and electoral rights of the citizens, such as
the right to vote and be voted for; the equal right of men and women in
electoral process; freedom of association as constitutionally guaranteed; the
right to security and to take part in the conduct of public affairs. The concept
also protects and guarantees the civil rights to freedom of speech, right to
peaceful assembly, right to information and right to petition for redress 1°°7),

The concept of Electoral Justice has been Succinctly Described as
follows

e “Electoral Justice translates the concept of government of the
people, by the people, for the people into a practical reality for all
the nations and peoples of the earth. It ensures that power is
deployed through democratic means rather than through the
dominating disbursement of financial resources, undue influence,
force or other illicit or democratically illegitimate means. It is a
form of organization of power that implies the existence of an
independence and impartial mechanism for the proper functioning
of the state.

e Electoral Justice upholds the dignity of human beings as citizens
and individuals as a proper control on the existence of power. It
requires full civil participation that gives full recognition of
political, civil and social rights as opposed to the mere holding of
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elections at regular intervals.

e Electoral Justice demands that core democratic values and
principles be recognized and implemented in every corner of the
world.

e It permits new ideas to infuse the process of civil government over
the course of time and through succeeding electoral cycles. It
provides means for the just, peaceful and acceptable development
of wealth and resources in society. It encourages resolution of
disputes and the reaching of a broadly acceptable accommodation
of important differences and of conflicting claims in society. It is a
precondition to the establishment of an acceptable polity, deserving
of membership of, and the respect of the international community.

e Overall, the objective in achieving electoral justice is to create a
democratic environment in which electoral outcomes are accepted
by the clectorate and the competing candidates as a reflection of
their democratic aspirations and preferences duly expresses by the
voters in polls following free, fair and credible campaigning.

e Electoral Justice requires that there are institutions in place for
ensuring that the procedures and decisions related to the electoral
process are implemented.” (6%

Principles Guiding the Attainment of Certainty in Electoral Justice

In the electoral process, some essential components of electoral justice

- have been identified. These components are the basic principles designed to

ensure that certainty in electoral justice is achieved. These principles are
integrity,  participation,  lawfulness,  impartiality —and  fairness,

professionalism, independence, transparency, timeliness and non-violence
(609]

Integrity

This is a key element of electoral process. It is an essential ingredient
required to uphold certainly in electoral justice. This entails the integrity,
accountability and honesty from those aspiring to hold public offices through

_electioneering process and other stakeholders in the whole electoral process

such as the electoral officers, judicial personnel, political parties and

electorates.

Participation

The clectorate should not be denied their right to freely participate in the

elections. This is necessary in as much as the electorates are the core of
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representative democracy and their full participation is manifested and
appreciated when they are accorded the necessary facilitics to exercise their
right to vote without fear or favour. The interest of disadvantaged electorates
such as disabled ones should also be adequately protected. Polling units
and/or centres must be readily accessible to voters while special arrangement
must be made to cater for voters in remote and/or rural areas. Voters’
education and enlightenment must also be a priority.

Lawfulness

The lawfulness of every electoral process and the likely consequences of
its violation must be firmly established and widely understood in order to
secure the legitimacy of the outcome. An election can be said to be
legitimate when it is conducted in accordance with the clearly established
rules within the legal framework. The electoral law must be clearly defined
and made in simple intelligible language. It must be readily available and
widely circulated. All facts of the electoral process must be adequately
regulated and the principle, “Ubi Jus Ibi remedium”, must be strictly
observed. Amendment to electoral laws and regulations must also be made
when and where appropriate.

Impartiality and Fairness

In electoral process, the principle of impartiality and fairness ensures
equal treatment of electorates, political parties and their candidates. The
principle also extends to the media and other stakcholders in the whole
electoral process before, during and after the polls. The electoral bodies are
expected to be appointed in a neutral atmosphere in order to ensure a
discharge of their statutory responsibilities fairly and impartially.

Where the electoral laws and regulations give the electoral body any
discretion, such discretion must be seen to be exercised not only judicially
but also judiciously.

Professionalism

The electoral process requires technical knowledge of electoral issues.
Therefore, not only must the electoral body be manned by competent
personnel, the judges involved the election petitions must be professionally
competent in terms of knowledge of the relevant law, experience in the
handling election matters, integrity and a mind of objectivity, efficiency,
commitment and effectiveness. There must be regular and comprehensive
training and re-training of electoral officials in all electoral process stages.
The judicial officers involved in election petitions must also undergo serious
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training before embarking on the exercise.

Independence

Both the electoral body and judicial officers involved in the electoral
Process must be independent without any interference by any outside
interest. In this regard, the appointment and selection process of judicial and
electoral personnel must be open, transparent and impartial. This will avoid
political interference and will ultimately ensure electoral justice.

Transparency

Transparency involves openness at all stages of electoral process and
this includes access to relevant information and necessary materials on a
timely basis. The whole electoral process must be open to public observation
and criticism where necessary. Except in exceptional circumstances, hearing
of election petitions must be made open to public observation. The election
monitoring groups must also be independent and non-partisan,

Timeliness

The timeframe within which any aspect of electoral process is to be
carried out must be strictly adhered to if electoral justice is to be achieved.
The time for pre-clection activities; the time for the conduct of election: the
period within which any aggrieved party in the polls should bring petition
before the election tribunal; and the statutory time within which an election
petition or appeal therefrom should be heard and determined must all be
clearly stated, demonstrated and complied with.

Non-Violence

Electoral justice entails freedom from threats or violence. All stages of
the electoral process must be conducive and free of violence, intimidation,
threat of violence, corruption and other conducts tending to interfere with the
free and fair conduct of the election. Politics should not be a “do-or-die
affair”. The election tribunal and Courts created for election petitions are

- purposely established to decide matters before them and therefore recourse

should be made to them by any aggrieved party or candidate rather than

result to violence, “muscle-power” and intimidation which are now prevalent
[610]

Factors Militating against Electoral Justice

The challenges associated with electoral justice cut across all stages of

- electoral process. Thus, the challenges affect both pre-clection and post-
: election matters. Issues, such as validity or otherwise of the nomination of a
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candidate; substitution of the name of candidate by political parties and issue
of qualification of a candidate before an election are all pre-election matters.
On the other hand, issues relating to declaration of results of elections and
return of candidate at a given election; validity or otherwise of the election
are post-clection matters. Many factors militate against electoral justice,
some of which are:

Attitude of the Parties

Parties to election petition have the habit of delaying the hearing of the
petition, especially the returned candidate who will ensure that the petition is
not determined on time so as to enable him spend virtually the tenure of his
office before the final determination of the petition. He may also employ the
same delay tactic to appeal the decision of the tribunal even when it is
glaringly clear that he has a hopeless case/appeal. The intriguing aspect of
the issue is that the candidate returned (always a respondent) will have the
state resources, coupled with the power of incumbency at his disposal to
fight and/or defend the petition.

The effect of section 285(5)-(7) of the constitution of the Federal
Republic of Nigeria 1999 (as altered) has however whittled down the efforts
at delaying hearing and determination of election matters. Thus, section
285(5)-(7) of the constitution provides:

1. 285 An election petition shall be filed within 21 days after the date
of the declaration of results of the elections.

2. An clection tribunal shall deliver its judgment in writing within 180
days from the date of the filing of the petition.

3. An appeal from a decision of an election tribunal or Court of
Appeal in an election matter shall be heard and disposed of within
60 days from the date of the delivery of the judgment of the tribunal
or Court of Appeal

The effect of the above quoted provision is to ensure determination of
election matters within a reasonable time, the ultimate result of which is to
engender electoral justice.

Attitude of Counsel Handling Election Matters

It is the duty of counsel handling election matters to keep himself
abreast of the law and regulations guiding the hearing and determination of
election matters. It suffices to say that counsel should be acquainted with the
time frame for the resolution of electoral disputes. However, and because of
professional charges, counsel may decide to appeal any conceivable ruling
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that is not in his client’s favour, in the believe that by appealing, he will
charge extra fee for the appeal, even where the appeal appears frivolous.
This threatens the attainment of certainly in electoral justice.

Incumbency Factor

This is another factor militating against electoral justice. There is gross
abuse of incumbency power. This ranges right from the pre-election stage of
the electoral process up to the stage of handing over power between the
ruling party and the opposition. This phenomenon constitutes a serious threat
to the attainment of electoral justice.

By virtue of their office and status, incumbents enjoy certain privileges
which are not available to other contestants in the electoral context. The
incumbency powers have been used as forces through which an incumbent
leader or party attempts to influence and manipulate the constitutional and
institutional frameworks that guide the electoral process thereby creating an
unequal playing ground for the contestants in the electoral competition 1*'l,
This, ultimately, will have an alarming effect on electoral justice.

Institutional Factor

The electoral body, the Independent National Electoral Commission
(INEC) is to be seen as non-partisan. A situation where the electoral body
refuses to obey court’s order in election petitions will be highly
discouraging. INEC is not a political party/association and should avoid any
act that may raise suspicion that it is partisan. A situation where INEC
officials co-operate with a party to election petition on the directive of the
tribunal or court for inspection of documents, but refuses to co-operate with
the opposing party in the same or similar exercise will create bias in the
mind of the party who is being denied of the same opportunity.

The end result is a blatant electoral injustice which will hinder the

.~ attainment of electoral justice. Unfortunately, the Electoral Act makes no

provision empowering the election tribunal to punish contempt ex facie
curie. Resultantly, the INEC officials perpetrating these acts will eventually
go scot-free and this will adversely affect the outcome of the decision of the
tribunal and threatens stability in electoral justice.

Lack of Internal Party Democracy

The inability of the major political parties in Nigeria to operate in a
democratic manner introduces tension and violence in the electoral process
[612]

The Nigerian Political scene is bedevilled with political god-fatherism,
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and the so called godfathers control their political parties both at local and
national levels. They select delegates and decide who gets party’s
nomination and leadership positions, and their activities create so much
dissatisfaction in the political process in their gross disregard to formal
procedures for party nomination of candidate (%,

The total effect of this is its enthronement of the rule of god-fatherism at
the expense of electoral justice.

Corruption

Corruption has eaten deep into the fabrics of our nation’s polity. The
menace has cut across all facets of life. It has affected both the institutional
and structural frameworks of the electoral process as well. The judiciary is
not spared in this regard. Instances abound where allegations of corrupt
practices are levied against electoral and judicial officers. Counsel who are
supposed to be ministers in the temple of justice are being used as engine to
perpetrate electoral injustice through bribery and corruption. Lawyers have
been de-robed and/or suspended from practice as a result of bribe being
given to judges in the electoral process. This resultantly hinders the
attainment of certainty in electoral justice.

The Role of the Judiciary

The features expected of a judge have been succinctly put by His
Lordship, Niki Tobi JSC Eriobuna v. Obiora 1'% as follows:

A judge by the nature of his position and professional calling is expected
to be straightforward, upright, diligent, consistent and open in whatever he
does in court and in other places of human endeavour that he happens to find
himself. This is because his character as a judge is public property. He is the
cynosure of the entire adjudication in the court and like Caesar’s wife of
Ancient Rome, he is expected to live above suspicion. If the judicial process
should not experience any reverse or suffer detriment. A judge should know
that by the nature of his judicial functions, he is persistently and constantly
on trial for any improper conduct immediately before, during and after trial
of a case.

The primary role of the judiciary in its adjudicatory function is to ensure
that justice is not only done to the parties but must be seen to be manifestly
done. In any democratic setting, it is the duty of the judiciary to guard
against unlawful and arbitrary use of powers in the polity; to maintain
equilibrium between citizens, the government and the citizens, between
government and government or between the three arms of government by
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way of interpretation and application of the law. This is why the judiciary
has a central role to pay in the resolution of electoral disputes 1'%,

In the electoral process, the duty of the judiciary becomes more special
because of the sui generis nature of election matters.

The roles of the judiciary in the attainment of certainly in electoral
justice cut across not only election petition matters; it definitely extends to
pre-election processes. The roles of the judiciary in ensuring certainly in
electoral justice are discussed under the following headings:

Impartiality

In considering whether there was a real likelihood of bias, the court does
not look at the mind of the justice himself or at the mind of the chairman of
the tribunal or whoever it may be who sits in a judicial capacity. It does not
look to see if there was real likelihood that he could or did, in fact favour one
side at the expense of the other. The court looks at the impression which
would be given to other people. Even if he was as impartial as could be,
nevertheless, if right minded persons would think that, in the circumstances,
there was a real likelihood of bias on his part, then, he should not sit. And if

he does sit, his decision cannot stand [©'],

The above depicts the true colour of impartiality expected of a judicial
officer in the determination of the cases before the court, be they pre-election
or post-election matters. The judge must be seen to be impartial and keys
elements that will ensure impartiality are independence, transparency and
promptness. Judicial independence is important and without it is would be
extremely difficult to ensure the protection of the rights of the participants in
the electoral process. Independence of the judiciary will also play a central
role in preserving and promoting the integrity of the judge handling election
petitions and ensure that election matters are adjudicated upon based on their
factual and legal merits, and not on political considerations. Imbibing
confidence in the judiciary will make aggrieved parties have a sense that the
judiciary ‘as the last hope of the common man will act independently and
determine petitions based on well-established legal principles. The parties to
any clectoral dispute and members of the public should be confident that

- justice prevails.

On the Role of Court to Maintain Impartiality, His Lordship, Pat-
Acholonu JCA (as he then was) in Elias v. Elias '*'"" held as follows

Unnecessary intervention when uncalled for is repugnant to the ethics of

'_ the profession and dips the aura of majesty that is attendant to the position of
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a judge whose mien and carriage should represent and reflect the amendment
of justice cast in the mould of a female that is blindfolded and firmly holding
the scale of justice in one hand and sword on the other.

It has equally been Held in Okeke v. Nwokoye "' that

It is an important plank in the Nigerian adversary system of adjudication
that a trial judge tenaciously acts of litigation and hold the balance evenly
without fear or favour. The moment the judge tends to move in favour of one
of the parties by rendering the slightest assistance he renders himself freely
to an attack of bias or likelihood of bias. Thus he has to hold a balance
between the plaintiff and the defendant or in a criminal adjudication between
the prosecution and the accused.

Also, First African Trust Bank Ltd v. Ezeghu, "' the Court state as
follows

In my humble view, judges by the nature of their delicate offices of
judicial officers have a duty to protect themselves from being abused,
disparaged or ridiculed by any of the parties or any other person. Judges
should stand firmly in defence of their own court processes. If they do not,
nobody will come to their aid. The legislators cannot. The executive cannot.
It is none of their business. They will not likely to interfere with the
independence of the judiciary. And so when a judge is made to understand
that his orders are physically disobeyed or in the process of being disobeyed,
he must take firm, decisive and adequate action and steps to arrest situation.
Let us rise up to defend our integrity as the third arm of government as the
traditionally acclaimed watch dog of the rights of the common man. We
should not fail him. We should also not fail ourselves in the process.

Timeous Determination of Electoral Disputes

The election tribunal and other courts involved in electoral matter must
be time conscious. This is moreso when time is of essence in the
determination of electoral disputes. Electoral justice dictates that election
matters must be adjudicated promptly and expeditiously. This is because if
electoral disputes are not expeditiously determined, the whole essence of
electoral process will be jeopardized in as much as elective offices are time
constraint.

Thus, the rights of the electorate would be undermined and disrespected
if a person who is validly elected and ought to be returned in an election is
not so returned and petitions the tribunal only for the petition to linger till
few months or weeks before his tenure of office.
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Fairness and Justice

In the determination of the cases before the court or tribunal handling
election cases, fairness and justice are of utmost importance. The
developments in the judiciary generally have shown that the court has now
done away with technical justice. Fairness and substantial justice of the case
are now prevalent.

In the words of My Lord, Chukwudifu Oputa JSC in Bello v. Attorney
General of Oyo State: [620]

The picture of law and its technical rules triumphant and justice
prostrate may no doubt have its admirers. Nevertheless, the spirit of justice
does not reside in forms and formalities nor in technicalities, nor is the
triumph of the administration of justice to be found in successfully picking
one’s way between pitfalls of technicality. Law and all its technical rules
ought to be but a handmaid of justice and legal inflexibility (which may be
becoming of law) may, if strictly followed, only serve to render justice
grotesque or even lead to outright injustice. The court will not endure that
mere form or fiction of law, introduced for the sale of justice, should work a
wrong, contrary to the truth and substance of the case before it.

It has equally been observed that decisions of courts, and eclection
petition tribunals in particular, based on substantial justice rather than
technicalities of law, is mostly celebrated by people and rarely provoke
conflict or violence 2!, To ensure certainly in electoral justice, therefore,
the judicial officers involved in election related cases must be seen to be just
and fair in the manner the cases are handled.

In a Similar and Elaborate way, the task of Judiciary in the Attainment
of Justice was captured by Saulawa JCA as follows

It is my considered view which I cherishingly uphold, that the judiciary
must at all times strive to weather the storm, so to say, and be seen to have
risen up to the daunting, albeit not insurmountable, challenges before it,
otherwise it would one day wake up from the slumber thereof only to realize
that it has lost its prestige, formidable authority and legitimacy. And I dare
reiterate that the alternative to a virile, courageous, fearless, incorruptible
and visionary judiciary is anarchy i.e. a lawless society or nation where
private self-help reigns supreme.” [422]

The above-quoted position of His Lordship, Saulawa JCA, captures the
overwhelming and enormous task of the judiciary in the attainment of justice

- in all its ramifications in the discharge of the judicial duties of judges and
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others concerned in the administration of justice. The resultant effect of
absence of “a virile, courageous, fearless, incorruptible and visionary
judiciary is lawlessness.

The whole essence of justice is fair hearing and it is not merely a
technical principle of administration of justice but a rule of substance. In
Alamievesigha v. Igoniwaire (No. 1) %] the Court echoed the doctrine of
fair trial as follows:

The whole essence of justice is fairness. Thus, denial of fair hearing is
tantamount to a denial of justice which in itself is bad and outrageous. This
is so because the denial of justice inflicts pain, grief, suffering and untold
hardship on those who rely on impartial administration of justice. The
doctrine of fair hearing, which is enshrined in section 36 (1) of the 1999
constitution, is not merely a technical principle of administration of justice.
It is rather a rule of substance.

Role as Peace-Builder

Peace building is a necessary tool for the survival of any society. It has
been said that peace building is aimed at achieving a structure of peace that
is based on justice, equity, and cooperation which is also known as positive
peace. Change is also associated with peace building and is relevant to
dispensation and administration of justice. Thus, while the judiciary should
follow the law in its adjudicatory exercise of its inherent and discretionary
powers, in granting of orders, consideration of parties’ cases and evidence
and eventual decision of the court, the court should consider the entire
interest of the peace of the society. Peace, therefore, is one of the essence of
law and the judiciary is an indispensable agency of peace-building,
especially in the resolution of electoral disputes to ensure certainty in
electoral justice 24,

The general position of the law is that the court does not delve into
internal affairs of political parties and it will be incompetent of a court to
entertain pre-election matters [°»). However, time has changed and the
position has been diametrically altered as the extant electoral law has given
an avenue enabling the court to entertain pre-election matters. This is in the
exercise of peace-building role of the court in resolving intra party disputes,
restoring stolen mandates and exercising judicial activism.

By Section 87 (9) of the Electoral Act 2010 (as Amended)

Notwithstanding the provision of this Act or rules ¢f a political party, an
aspirant who complains that any of the provisions of this Act and the
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guidelines of a political party has not been complied with in the selection or
nomination of a candidate of a political party for election, may apply to the
Federal High Court or the High Court of a State or FCT, for redress.

The decision of the Supreme Court in Ugwu v. Ararume 1°*°! to the effect
that Section 34 (2) of the Electoral Act 2006 does not invest a political party
with an absolute power to substitute a candidate who wins the primary
election was decided based on the Electoral Act 2006, the effect of which is
that a political party could change any of its candidates for an election by
simply notifying INEC at least 60 days to the date of the election. Certainly,
the provision has been consolidated by the provision of the Electoral Act
2010 (as amended). Thus, Section 33 of the Electoral Act 2010 (as amended)
provides that “a political party shall not be allowed to change or substitute its
candidate whose name has been submitted pursuant to Section 31 of this Act,
except in the case of death or withdrawal by the candidate.” The implication
of this is not far-fetched. The provision makes it impossible for a political
party to change its candidate after nomination except in the case of death of
the candidate or his withdrawal.

Examining the applicability of Sections 33 and 87(9) of the Electoral
Act 2010 (as amended), the Supreme Court recently ruled on whether
jurisdiction of court to determine action challenging wrongful substitution of
candidate filed before election is ousted by conduct of election or not in
Nobis-Elendu v. INEC, *") and it was held, Per Muhammed JSC that:

In the case at hand, a communal consideration of section 31 (1) and (5),
33 and 87 (9) of the Electoral Act 2010 (as amended) readily shows that the
jurisdiction conferred on the trial court under section 31 (5) is distinct and
separate from subsequent, specific and special jurisdiction under section 87
(9) of the same statute. Indeed section 87 (9), by the clear and unambiguous
words that make it, provides that the right of action vested in the appellant
thereunder operates notwithstanding sections 31 (5) and 33 or any other
provision of the Electoral Act or the rules of a political party.....

I am only to add that once an action pursuant to section 87 (9) has been

~ filed before the conduct of the election in relation to which the action has
- arisen, on the authorities, it remains competent

[628]

Another Supreme Court decision that exemplifies the peace-building
role of the court is Amaechi v. INEC, 1**) where the Honourable Court held

that the court can grant an equitable remedy or make an order not

specifically claimed but which appears to it to be incidentally necessary so as
to protect an established right. Oguntade JSC held on page 315 as follows
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1 now consider the relief to be granted to Amaechi in this case even if
elections to the office of Governor of Rivers State had been held. As I stated
earlier there is no doubt that the intention of Amaechi to be garnered from
the nature of the reliefs he sought from the court of trial, was that he be
pronounced the governorship candidate of the PDP for the April 2007
election in Rivers State. He could not have asked to be declared Governor.
But the elections to the office were held before the case was decided by the
court below. Am I now to say that although Amaechi has won the case he
should go home empty handed because elections had been conducted into
the office? That is not the way of the Court. A court must shy away from
submitting itself to the constraining bind of technicalities. I must do justice
even if the heavens fall. The truth of course is that when justice has been
done, the heavens stay in place. It is futile to merely declare that it was
Amaechi and not Omehia that was the candidate of the PDP. What benefit
will such declaration confer on Amaechi?

The position of the Supreme Court in UGWU and AMAECHI’s cases
are but a manifestation of the need to ensure substantial justice in electoral

disputes.
Respect for the Rule of Law

In the electoral process, the judiciary has the onerous role of observing
the rule of law. Parties must get equal treatment before the court or tribunal
because they are all equal before the law. The judiciary should see itself, and
must be seen, as an institution independent from other arms of government,
otherwise the other arms, especially the executive, would be the dictator of
the court’s decisions and this will eventually result in jeopardizing the whole
essence of electoral justice. The parties’ rights to fair trial in electoral matters

must be respected.

On the Need to Respect the Rule of law, Akaka’s JCA (as he then was)
Observed in Dapialong v. Dariye '**"! as follows

I wish to observe that our country cannot develop politically and
economically unless we respect the rule of law. Where the constitution is
torn into shreds by the action and inaction of those who are charged with the
responsibility of upholding it, the net result is that a culture of lawlessness s
sowed into the psyche of people. The end does not always justify the means.

It goes without saying that in the attainment of certainty in electoral
justice, the judiciary must observe and respect the rule of law. The doctrine
of separation of power has assigned different roles to each arm of the
government and the role of the judiciary is to uphold and interpret the
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Constitution and other statutes. And in particular, in the electoral process,
where the judiciary which is supposed to act as watchdog upon other arms of
the government choose to act as a mere by-stander, allowing the executive to
arm twist the court proceedings, it would eventually find itself in a position
where people will only act or omit to act with reckless abandon.

Role as Custodian of the Constitution

The Constitution is the highest law of the land. All other laws bow or
kowtow to it for ‘salvation’ No law which is inconsistent with it can survive.
That law must die and for the good of the society. This is the constitutional
prov%sion entrenched in section 1 of the Constitution. While section 1(1)

i prov1(.i<?s for the Supremacy of the Constitution, section 1(3) provides for the
- prevailing power of the Constitution where any law of the land is
~inconsistent with it (03],

The 1999 Constitution of the Federal Republic of Nigeria (as altered) is
the country’s grundnorm, it is the Supreme, organic and fundamental law of
Nigeria and if any other law is inconsistent with the provision of the
constitution, such other law is null, void and of no effect whatsoever to the
- extent of its inconsistency 032,

. The right imbued on a political office holder through the instrumentality
of electoral process is not a personal right and any breach of such right
entails a breach of the Constitution as well as a breach of the rights of the
electorates who voted him in. Therefore, the court has a duty to protect such
Tights and this is the decision of the Supreme Court in ACN v, INEC 1011
Where the Supreme Court held as follows:

Section 285(7) of the Constitution seeks to protect not only the tght and
Interest of the parties to an election matter, but also those of the electorte,
who have a right to expect that the matter be resolved expeditiounly wo thit
Whoever has their collective mandate should settle down o discharge hiw/her
ties instead of running in and out of court for the better part of the term of
Our years,

, The provisions of the Constitution are founded on the Rule of |Luw
Vhich should not be trampled on or otherwise allowed to be overriddun by
ny form of illegality. Hence, the judiciary, particularly, in election l‘clme;i
latters has in a number of cases been constrained by the prineiples of
emocracy and the doctrine of separation of powers to curb the excesses of
islative rascality or executive lawlessness. This is what has been termed
dicial activism. In actual fact, it is merely a bold attempt to re-assert the
Ipremacy and sanctity of the Constitution.
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Thus, in the Case of gmaechi v. INEC, '***! the Supreme Court (per
Oguntade, JSC) said

This court and indeed all courts in Nigeria have a duty which ﬂoyvs from
a power granted by the Constitution of Nigeria to ensure that citizens of
Nigeria, high and low, get the justice which their case deserves. ’Iil)e powers
of the court are derived from the constitution not at the suﬁeranpc or
generosity of any other arm of Government of Nigeria. The judiciary like all
citizens of this country cannot be passive on-looker when gny person
attempts to subvert the administration of justice and will not hesitate to use
the powers available to it to do justice in the cases before it.

Conclusion and Recommendation

In this paper, the concept of electoral justice vis-a-vis the roles of tbe
judiciary in the attainment of electoral justice have been examl?med. Tl?ere 15‘
no doubting the fact that electoral processes are laced with series of
challenges. In order to attain the highest level of electoral justice, electoral
reforms in terms of amendment of electoral laws and guidelines must be
made to allow hearing and determination of election petition before the end
of tenure of the incumbent and to vest the election tribunal with powers to~
punish contempt ex facie curia. The principles guiding the attainment of
certainty in electoral justice must be respect and observed by all stakehélders
in the whole electoral process. A lot of reforms have been suggested in the
report of Justice Uwais’ Electoral Reforms Panel. Part of . the
recommendation of the committee is that the electoral system should alm. at
either eliminating or reducing the impact of incumbency and self-succession
to the barest minimym, This may require constitutional and statutory
amendments of the 1999 Constitution and the Electoral Act to ensure full

implementation of thereof,

In order to ensure that the processes of election petition are not mingled
with regular court processes permanent structures and adequate cou.ﬂroom
technology to assist in adjudicating election petitions must be specifically
built for election petition trials across the nation. Similarly, proper budget?ry
provisions should be put in place prior to elections to take .crftre of‘ electllon
petition expenses. There must be regular training and re—tramlgg of election
petition officers and their support staff. Also, very stiff per?alt1§s should PC
provided against security and electoral staff that connive in electoral
malpractices.
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