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siems are complementary of each other and whe
__ and liberties of the people would be guaranteed, an
ess unobtrusively. _

W= nead to look for and observe principle of the Rule of law, sc
= “iame ourselves for being in Nigeria not in the world. The S
“ocimine of rule of Law is far practicable and realistic and is no
ot Soctrine rule of law s promise in Nigeria today that serves no
* as there are sacred cows and people above the law, the unt
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ferred to
Flficﬂtinn 3
fca'se is d-

iriah cannes
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| of divine origin remains unchangeable and are immutable. However the commands at
w ng. ever-enduring and ever-relevant from generation to generations. 39

Benm:s:; tt‘tli f’:ﬂ‘:&’ i Exe:fc:;.ﬂture of democracy in Nigeria, the observance rule of lav
Th of laaw under civilian govermment w 3
as m the case of Alha

D - I - ll II - l - =

« had to declare him a Nigeria citizen before he regained his freedom to re-enter Nigeria.

The era of military dictatorship saw the observance of the rule of law at is lowest and

.to have sai +5b. The military made no pretensions about the observance of rule of law. The
?.idge to B “-n was either abrogated or suspended. Courts decisions/judgments were flouted with
it clear that ~want impunity. The extent of executive lawlessness and recklessness can be found in the

\ilitary Government of Lagos State v Odumegwu Ojukwu supra.

nt was restored in 1999. Expectation of return to the tenets of rule of

it was a matter of great disappointment that the then government of
typical disregard for, and disobedience of cour

idgment is

Civilian Governme
s bright. However

it of [jma. |
_ient Olusegun Obasanjo displayed a

rities and

© relevant s. The president could not shed his toga of military mentality. He looked at governmen!
| matters the tinted glass of “obey before complain™.
hich may : _ .

A pew Civilian Government Wwas inaugurated in May, 2007. President Umar Mus:

*adua has committed his government {0 strict and sincere observance of the rule of law. Th

ent took some false and faulting steps when it laid siege to a newspaper premises 1

reement upc

 jurists) fror “uia and closed Channel Television in Lagos. But with democracy gradually taking root, th
yeriod upon ~zenry is becoming watchful of their rights and liberties. The government has a Herculean tas
3 no room for 4eliver on its commitment 10 the rule of law.

§ony v RECOMMENDATIONS

Rule of law is the comerstone of our liberties and civilization. There is a linkage betwe
of law and constitutional structure. The constitution is the superstructure upon which genuit

sustainable respect for rule of law can be built.

The constitution should genuinely reflect the wishes of “we the people of Nigeria”.
1d not create “sacred cows” and “untouchables”. Provisions should be made to make tl
e of law, due nment and its agencies like the police, security services accountable to the people. A
y that there 3 —ons should be truly equal before the law. Deliberate constitutional engineering should 1
.= to give the poor and people of low income uninhibited access to the courts.

; that where
the previous

reak from t!
Judges as guardians of rule of law should always ensure the health of the system whatev
~olitical completion or creed of the reigning government.

les as watch-dogs without fear or favour. This calls {
ich will not succumb to corruptive baits.

id learn fro
W as blll 11

ir rights is The courts should perform their ro

and courageous judges-watch-dogs wh

In the final analysis the observance of the rule of law under both Common Law a

st f rule :
' ge;g;h o ~sh Law can only be sustainably entrenched when democracy is allowed to take root a
Bolt thall <<h. Secondly, people should cease leaving every infraction of their rights and liberties |
ich is open ‘o punish but should be earnest to protest and protect them through the courts.
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“* is however our view that the minority view |
majority view. It is simpler and more straightfo:
does not readily yield to arbitrariness. For the reas
in the application of law.>’

-

n the contrary Shariah knows no provision as regard stare dec
“% mert I is a simple knowledge that the substantive and punishme
Sommmed as related in the Hadith of Aisha I respect of punishment |
Sigher or lower court as regard Shariah. The second Caliph (Umar) was
s congratulatory letter to Abu-Musa Al-Ash’ari on his appointment as
Do not feel shy to revert your earlier decision at the manifestation of tru

juadgment of the higher court can be reverted if it is exceedingly clear

A not too dissimilar concept of stare decisis in Sharizh Law is t
concept of Iyjma (consensus of opinion) is based on established texi
necessarily precedents though precedents built upon the same foundati
acceptable. Unlike the stare decisis of the common law, Ijma give roo
treated and dealt with on its own merit considering the situation =
necessarily be there in the precedent (old case).

The word Iyma is used in two senses i.e. to determine and resolut
a matter. Used in legal sense, it is defined as the consensus of Muijtahi (i
the Ummah (community) of Mohammed (PBUH) after his dealt in a de
rule of Shariah. It is essential that the consensus must be unanimous. Th

the popular cliché, majority carries the vote. Wherever there is majority
hand in hand, Ijma cannot be constituted.

Another difference between stare decisis in common law and Sha
judgment it given, it is instructional that on the discovery of better
decision or judgment can be over ruled. |

6. SUMMARY/CONCLUSION

It has become a public sing song in Nigeria that we need to foll
process and all sorts of such to reach the dream Nigeria. However it is to (
no sound and meaningful development, since the modus operandi of the
background.

The solution to Nigeria problem is that we must understand ou
those who live and rule by the dictates of the Creator-the divine law. The
of the liberties of the people, pillar of stability, and guardian of sanc
significant concept both in the common law and Shariah/Islamic law.>®

The rule of law in common law is embodied in the constitution
and principles from which judicial ideas and legal definitions are ¢
development. Commendable as its provisions are, they are observed ¢
reality, for instance, equality before the law; and it again provide for exce
abuse for instance, the immunity provision. On the other hand, rule of law
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2 pa “Ali B. Abu Talib found his coat of mail (armour) with a Jew wh
2= to him and not ‘Ali. Both appeared before Shuraih, a muslim judge. A
e requirement of the procedural law to produce two un-impeachable witnesse
«ause the bone of contention was in the possession of the Jew. Qodi Shurai
Ui 1 favour of the Jew and against ‘Ali, who was the leader of the community an

Hreigning Caliph. The Jew, who was impressed, embraced Islam because he did no

+ that he could obtain judgement against the Caliph who actually owned the acéuat but onl
w0 satisfy the procedural law to establish his claim of ownership over the coat.

petitioner.

EI]///
citizen has
Caliph of the
that maintain
tent that no
ce must be
erily making
things by law
«d punishment

The global experience is a living witness to the partial justice. Some are regarded 2
* cows under the cover of immunity or administrative protection. Islamic know not suc
- ons. But it must be noted as of fact that, justice in upholding the rule of law is equall
~able under the Common Law System. as has been provided for, but the fact remains that
w=r followed nor respected. Thus, it is up 0 the court to protect the weak from the stron
_and the powerful elements in the society. Uwaifor, J.S.C observed in Abacha v. Chi
wvehinmi that:

The judiciary must not be seem assisting those who step on liberty an

justice to effectively press them Jown. Of course, if its roles is completel

taken away or abrogated in any particular situation, it will be obvious th:
no blame can be laid at its door for the infraction of human rights an

liberties in question in any given situation

RENCHMENT OF DOCTRINE OF STARE DECISIS

stice has been
1 faithfully to.

t for him whe

[ sacred cows.
its, leaving ne

constitutiona:

tim as well as Stare decisis is fully expressed in the Latin Maxim stare decisis ef no quieta movai
& literally means “to stand by a decision and not disturb that which is setiled. The Supren

Boattit el has also defined this principle to mean “stand by your decisions anc;;the decision of yo

o -cessors, however wrong they are and wherever injustices they inflict™.
whether it is .

Under the common law, stare decisis imposes an obligation on lower courts to rely ar
v past decisions of higher courts as laying down authoritative pronouncement on law. Ew
Supreme Court is loosely bound by the doctrine of stare decisis which it has cnmmqnf:leu:'i as
ary means of ensuing certainty in the law. There are views in respect of stare decisis in i
non law-majority view, which connotes that the lower court can pick and choose in t
~ious decision of the higher court. In literal language the majority view makes the. lower cot
sopellant tribunal to sit over the decision of the higher court. Niki TOBI JCA in Comple

mah are you
»het rose and

you was that mon Lid V Onoh opined as follow:

scot free: if it / : . ,
Iim in whose “What should I do in the circumstance? Shnulcgﬁl pick and choose! If n
mmad should what should I do I think I can pick and choose™.

The minority view on the other side is the lower court should follow ti_he decision of t
-r court despite being delivered per incuriam and that it was not the business of the low

’rophet as the ey
. to revert but that of the higher court which gave the decision to do so?

mly beloving
item that is as

= the public interest to build a mosque. Umar challenged Ubay’s decision, .:asking l_rim: Is it based on text (N
Jur’an or Sunnah? Ubay replied with an Hadith that the Prophet (PBUH) said: Sulaiman, son of David (peace

108 e Biciadnddnm S0 anllamssad Med than cant n ¥
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sl 1o prosecute some notable leaders especially in
#ven now, we have the plea bargaining syndrome (P.E
- oms in public offices suffer from the god-fatherism syndros
= eet against them. Little or no hope of reprieve is granted by
. e seesmng attitude is that it is better to be the respondent rather th
vt cedmarily would be the resort to justice (assured) for the con
we a» wscertainly, contrary to this and under the Islamic Law, the
= ¢ ls.am (Umar) said in his letter to Ali (who became the fourth
“suu smong people in your countenance, fair dealing and position to si
~ suwr o will anticipate your favour or weak-give up from your justice. ]
~ seocucec by the plaintiff while the defendant provides witnesses in defens
“weu s permissible among Muslims except such treaty that allows the prc
or peohibits the lawful ones. Muslims are just to one another except he whe
= Jogging or he who is accustomed to false witnessing.””

It is apparent from the above sub mission that an equitable framewol
ace=quately catered for in the Islamic rule of law. It is no gainsaying that if
= men will live as brothers, in a society that guarantees all men as equal:
suayvs from the principles already laid down to guide the society in its condus

Conclusively, under the Islamic rule of law, there is no room for bre
Indeed, the laws which govern the leaders are the same law that govems th
stones unturned in laying the ground norm for equity justice and faimess,

Justice in Islam has no antithesis. Islamic law has satisfied what the
lawyer regarded as three ways of justice. Shariah did justice to the accused
the community at large. It is unequivocally stated in the glorious book that:

O you who believe! Stand out firmly for justice as
as against yourselves, or your parents or your k
(against) rich or p:::«::br.3 ;

The Prophet, is reported thus:

From Aishah, who said that the Messenger of Allah (SAW) f
interceding with one of Hudud of Allah (on behalf of an accused)?
delivered a sermon:

O! You mankind verily what destroyed those natior
whenever a noble among them committed theft they
was a impotent, they executed had upon him. I sw
hand is the life of Muhammad, if Fatimoh, daughter
steal, I would amputate her.>’

It is noteworthy from the above that Fatimoh is the dearest daughte
only succeeding child of the Prophet. If the Prophet can afford that, w
daughter for the sake of justice, one may be prompted to ask if there is any
just as to be compared to Shariah or have a parallel provision.*>

1

"

? Ibid.

1 3“ Tha Mlastauns Muaslan Mhandas A w2 128
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.1t is not fitting for a believer, man or woman, when a matter has be
b?r Allah and His messenger to have any option about their decision
disobeys. Allah and His Messenger, he is indeed on a clearly wrong path

Practically, the concept of supremacy of constitution is inimical to human de
ez drafter of the constitution himself is fallible let alone their draft copy. Thus w
of the law and the lack of respect for the rule of law.

The act of lawlessness and non respect for the rule of law was exhibited in t

in the saying General Sm:!ni_Abacha vs. Chief Gani Fawehinmi, and Governor of Lagos and others
whom Alns -ﬂhmegwu Ojukwu and others. The lawless action of the military government we
| they are a A soversive of the rule of law: and were so castigated and condemned by the Supreme C
Bader takes o stirongest term. The Supreme Court stated that:

r who treats hs In the area where the rule of law operates, the rule of self-help
leopardized h: abandoned... once a dispute has arisen between a perso

government or authority and the dispute has been brought befo1
thereby invoking the judicial power of the state, it is the «
government to allow the law to take its course or allow th
judicial process to run its full course. The court expects the utn

of the law from the government itself which rules by the law**

affair-mundane
it of it equally:

iction from the
:ature perfectls
the Quran, The
rophet and hi “The scale of justice is inevitably weight in favour of the richest people, whe
heir authoritie the best lawyers and advice; whereas a person of average income may be exclud
n the instance rights. Unless he is so irresponsible as to gamble since there is always a risk that e

or regarded as claim might escalate.... wafted on a legal nicety which may be interesting but cot

bankruptcy for him and his family”™.

Hon. Justice Aguda seems to agree with this assertion when he stated “the

everyone is equal before the law bandied about by lawyers is a myth. It has no bas

Lawyers and this include the judge would like to force us to swallow this notion as ai

concept. I refuse to swallow it™*".

Upon reflection however, the most depressing of the lapse of the rule of la
denied the common man simply because he has no friends in high places.

: and a femals
Hﬂh other Ll' -
fyouall in t

The messenger of Allah said, “Whenever two people appear before you in |
not rush into judgment between them until you hear form both parties. If you do so,

guided in your judgement””’.

He is also reported to have said, “I am but a man like ynurs?lf 'ﬂnd verily y¢
litigations to me. It may be that one of you will state his case E:unvmcmgly_ than th
judge according to such statement. Whosoever 1 give judgment in favour while it is |
should reject it for I am only cutting for him a fragment from fm? (eternal da_mn:
therefore strange when we consider that a common man :whn commits a pe:cty‘ ‘cnmE
in custody for several years because the system of administration of justice is “slow

ice for an /
ever produced
' covenant, A-
m on one sids
ither side. Tht

sis of what

this is because n of adm _ :
f these two i who amasses illegal wealth by shamelessly dipping his corrupted hands into nation
lished that ai sentenced to an average of 3 months incarceration or a mere fine, after more ba_:rk t]
Shariah the Feonomic and Financial Crimes Commission (EFCC) a body which despite t
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&

‘asa® A& = wu o

¢ sbove guoted dictum it is eminently clear that rule of
ue comstitution, equality before the law, and the rules of f:
fear and favour.

< RULE OF LAW IN ISLAMIC LAW

Islam may not have tagged anything as rule of law but its teaching
modern rule of law in its practical sense.

ol

g
———

The concept of rule of law under the Islamic Law is not an event t
It is the cornerstone of all substantive laws under the Islamic Law as evid
Prophet Muhammad (PBUH). He stated that there are seven categories of |
Allah will put under His shade on a day when there will be no shade ex
leader, a youth, who grows up in the service of God, note is the fact that )
eminence over the categories mentioned. It can therefore be deduced that

subjects unjustly or unduly places himself high above them a sacred c
eternal rest with Almighty God.

Islam as an encompassing religion left no stone unturned as regard
and spiritual, it categorically stated in its glorious book. Islam treats eve
there is no division between the ruled and the ruler.

The rule of law under Shariah however, is not a2 random event. It
Law giver who is the All-Knowing, All-Seeing and All-Hearing. He know
before creating them and dictates the best for them in the immutable bool
provision/verses in provisions/verses in the Holy Book apply wholly 1
followers alike. Therefore any subordinated legislation that might have ¢
from Qu’ran/Shariah knows no sacred cow in its application. These can t
of applying the verse of the Qu'ran that nobody including the Prophet
sacred cow. Qu’ran clearly stated thus:

O mankind! We created you from a single (pair)
and made you unto nations as tribes, that you may
that ye may despise each other) verily the most honc
sight of God is he who fears Him most.??

The Prophet of Islam alluded to this verse when he said there is no
over non-Arab and vice-versa. Unlike the constitution under common law
constitution was credited to the noble Prophet of Islam-Al-Madinah char
Madinah constitution spells out the dos and don’ts of the two parties to |
and non-Muslims-the Jews, Christians and idols worshippers of Madinah

was in the year 622 CE and the acclaimed first constitution to the Wester
year the year 1215.

The supremacy of constitution under the Common Law is the
constitution is under the Shariah. It cannot be raised to a status of a grunc
its authorities are from the Qu’ran and Sunnah of the Prophet, any contra
the constitution is of no effect in an Islamic Society. The Islamic Las
creatures stem out from (God Almighty) and His Law is the immutable leg:

The Qu’ran stated thus:
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srder, ostensit

on, great-Nig “sisned the rule of law and shamelessly disobeyed or disrespected ar

Secisoms. A typical case is that of the confiscated Lagos Local Governme
government.

t less peops
the adherence

of such decrees

Lofany edict

as. They we
: gOover
Ao Wnmvpuals. £
lered as 1O IC

country heaved a sigh of relief when a new Nigeria president was swom in M:
wsdent Yar’adua in his inaugural address commitied his sovermmens 0 s e S

-= of the rule of law, President Wi ?ﬁ%ﬁ ﬁﬁmﬁﬁ 30 et £
Mfﬂge has been the evolvement of a culture of dfm?‘fﬁr tll:: :ﬂm b

2as informed our administration total and absolute commitment 1o emntremeim— w—
wre of unqualified respect for the rule of law and constitutionality. ' The cowses &
verge of a rebirth and new age in rule of law.

nt faces a Herculean task to deliver on his solemn commitment. The citizensy

preside & &
- from the abuses and disrespect for the rule of law by 1he past administrations.

: 'E. doubt, public cynicism =and a growing skepticism thal the 'pte:s.idﬂm‘_ﬁ
. w=tement is just another too familiar political rhetoric, a mere sloganeering, lacking in
¢ sincerity. The impression is that it is like putting new wine into old wine skins. And
warns that the wine will burst the skin and both will be reuined."

wine of “rule of law” being poured into the old wine skin of flawed electoral system,

ecided to max
the constituen®

ynstitution ir

the constitue ~sss idolizing power and money, selfish ambition an entrenched political godfattherism
ral Requlig ‘ wedly burst the old wine skin and ruin the new rule of law posture of the government.
ngons growing consensus amongst human right activists is that the government is yet tc
ce of telling ¥ the utility of its commitment to the rule of law. The closure of Channel Televisior
aving firmly = report on the president’s health did not help to edify the image of the government a
r and the pec % the rule of law, and so is the siege laid on the premises of Leadership Newspaper i
ular law. This of law also means the supremacy of the law. It means lawful rule in the sense the
s that law .Sh . s carried on by general regulation and not by arbitrary decrees and that governmer
[ the constitut standing customs and convention of the constitution. It entails that no man shoul
dlded, it bec: law and that everyman whatever be his rank, status or condition is subject to th
the rule of law. s of the state. Also it entails that decision should be made by the application of knoy
' disrespected of law without the intervention of discretion in their a_';plicatign. The essence of th
ocal Governme is that it should never operate under the rule of force or fear. * In other words ther

willing subjects and not the despotism supported merely by force. All persons, th
_ organs of government must see and hold the law as the guiding code in the
yas sworn in N .

o strict and sines ‘
ice Oputa state as follows:

the rule of law presuppose (i) that the state is subject to the law, (ii) that tk

gular law. This S e ol
es that law she judiciary is a necessary agency of the rule of law (iii) that Governme:
i constitution. should respect the right of individual citizen under the rule of law, (iv) th

to the judiciary is assigned both by the rule of law as by our constitutic
the determination of “all actions and proceedings relating to matters i

dispute between persons or between Government or an authority and ar

nfolded, it bec:
the rule of law.

FAaroMAr :h h‘:wn'l";l:l
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-y, deported and dumped him at Niger Repul
igeria but really because he was a member of the or

| Bum.
Under the government of the military, by the military, on behalf o:

.= constitution is largely suspended. Thus the military made no pretensiot
10. or observance of the rule of law. Government was by fiat and decrees

=uzzled the courts and sought to render them impotent and powerless. It de

“No question as to the validity of this or any other ¢
~ shall be entertained by any court of law in Nigeria”"”

Constitutions under the military adventurism cou'd be described as
the products of original sin of subversion and viclent over throw of the |

The people on whose behalf they were supposed to be promulgated made
where they made any inputs at all their inputs were so significantly modifi
their original content. This situation prompted Justice Muhammed Buba to

how was it one may ask that the supreme military ¢
alteration to the draft constitution that was present
Assembly why did the S.M.C not promulgate the
law without any alteration why did the final outp
Assembly the clean copy of the constitution of tt
Nigeria 1998.... not because automatically the const

The 1999 constitution is no less afflicted with the original sin anc
about itself when it declares “we the people of the Federal Republic of Ni
solemnly resolved”!’ when in truth the constitution was hurriedly put t
were not consulted and made no inputs.

The rule of law means absolute supremacy or predominance c
essence implies the absence of arbitrary policies and actions, and equally
be respected by the governing authority in accordance with the provisi
However, as the policies and actions of the then civil governmen
increasingly, clear that the government had little regard for the constitutios

Government disdained the rule of law and shamelessly disobey

disregarded court decisions. A typical case is that of the confiscated La
funds by the government.

The country heaved, a sigh of relief when a new Nigeria presid
2007 President Yar’Adua in his inaugural address committed his governm
observance of he rule of law.

The rule of law means absolute supremacy or predominance o
essence implies the absence of arbitrary policies and actions, and equally
be respected by the governing authority in accordance with the provisions

However, as the policies and actions of the then civil governme
increasingly clear that the government had little regard for the constitution
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(fie Supreme COurt said:-

It is my humbly view that fair hearing implies much more from hearing the
appellants testifying before the Disciplinary Investigation panel, it implies
much more that summoning the appellants being given a chance to explain
their own side of the story, to regular courts or before Tribunals and
Boards of Inquiry, the person accused should know what alleged against
him is. He should be present when any evidence against him is tendered

and he should be given a fair opportunity to correct or contradict such
evidence. '

If the principle of natural justice is seen as such and to this extent, for the rule of Law to
-aningful, the situation where some individuals in the name of whatsoever will evade
ns by the Court and fail to show-up in any capacity i.e. (personally or via representation)

~weat breach to the noble concept, and turns against natural justice if the law becomes so

ss as not being able to do anything.

This is because, the concept of justice on which the rule of law is based is that justice
not only have been done but be seen to have to have been done. If the reasonable man
see it to have been done, it means invariably that it has not been done.

In other words, when we talk of the concept of the Rule of Law it invariably means we are

ng to the principle of law taking its natural course and this goes to an ultimate end result
targeted and that is “justice™ And justice cannot be better expressed tan as presented in the
of Oputa J.S.C in Godwin Josiah v. State:

Not a one way tratiic. It is not for the appellant only. Justice is not even
two way traffic. It is really three-way traffic. Justice for the appellant
accused of a heinous crime of murder, justice for the victim, the murdered
man, the deceased, “whose blood is crying to heaven for vengeance” and
finally justice for the society at large. The society whose social norms and
values had been desecrated and broken by the criminal act complained of."

sre aptly he captured it again in Kalu v. The state that:

It should be one and the same even handed justice, blind to all social

distinctions and disparities in Wealth and Status and no respecter of

person. "

' CONSTITUTION AS THE SUPREME LAW UNDER THE COMMON LAW

Rule of Law means that the law should be promulgated in accordance w1t.h the provisions
“onstitution. It means rule in public interest as distinguished from a factional or tyrannous

= interest of the single class of individual.

Section 1 of the 1999 constitution make the constitution supreme an.d decla_re 1ts
s binding on all authorities and persons throughout the Federal Repubhc_uf ‘ngena.
' zeria became independent in 1960 it has had a chequered history of short civilian rules

‘ng with long military dictatorship.

e test of observance of, and adherence to President Shehu Shagari; the people of
. leent nemannina fram the annharia of indenendent when to thﬁir Chaﬁriﬂ ﬂﬂd thﬂt ﬂf
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In this monograph, attempt shall be made at explaining what ru
orthodox legal system and balance it with what Shariah the Islamic lav
government or rule of law, with a view of exposing the best for human/iy

2. WHAT DOES RULE OF LAW CONNOTE?

According to Oxford Advance learner’s Dictionary, rule of law
“endition of which all members of the society including its rulers, ac
%™, Black’s Law Dictionary defines rule of law as a

The absolute suprémacy or predominance of regula
~influence of arbitrary power, and excludes the exist

prerogative, or even of wide discretionary autho
government,
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W & JUSTICE SYSTEM IN NIGERIA: THE COMMON LAW & ISLAMI(
JURISPRUDENTIAL APPROACH

BY
Owoade, AA. "

N

. 2w is a law of reason, rightness and truth. These attributes are ?ubsume;d ix;u the

. ~= of law. Aristotle opined that rule of law is E{ﬂeftﬁd'* :;?sii?;niii tr:;
' best laws”. stotle

b be ruled by the best man or the : ‘

:alﬁzr;?m;ent by lgws and governments by wise man are alternatives.

1 t popula
i f Law has virtually become the mos -_
R A por> an.IlE of law is a derivate from Natural Law. Naturs

i g society. .
lti;ﬂgzgiss Et?l}t:nn:lgﬁlﬁytal huf:nyau right and was relied on to advance argument O

' corroborat:

vel of literacs . -

pet may g According to St. Thomas Aquinas, natural law “is an ordinance of reason for the commo
made by him who has care of the community™. He stated further that natural law

lal statements

-_ sc=d by the unaided reason, is common to man both Christian and pﬂgan“'*.
t intended 1o “

1€ confession
rdinarily, all
1 be tendered
itatements of
prosecution.

As a concept, rule of law is anchored in the word “Law™ which implies that “man shou
»2 or society should be governad not by the rule of man or oy the rule of might but rath
rule of law”.” The rule of law should not only be enshrined in = given code as

wental principle of government, but rather should equally evolve from ©

The position of rule of law under Shariah (Islamic Law) is that Allah. the law giver is Al
wing, All-seeing and All-hearing. It goes further that despite the awesomeness or aw

ring nature of Allah, he govern man through the instrumentality of the rule of law. Allah

1 ' : :
grouve i =ssence the fons et origo of law and by extension the rule of law.’

doubts and

Iso tied to Islamic law may not have tagged any set of rule as rule of law but its provisions ar
its, police- “chings proximate and are in accord with Greek Philosopher’s postulation on natural law th
1 to solely *2 was the only governing authority that no human being could make law, and that the power
iften made ~oC supercede man’s power.

Common Law and Shariah Law seem ad idem that law must be the ultimate sovereign an
f accused

any person. However the two sets of law diverge on the essential fact that the common la
-<pt of rule of law being derivate from natural law is man-made and allows several exception

“turer, Department of Islamic Law, Faculty of Law, University of Ilorin, Ilorin, Nigeria.
" H. Sabine & T. L. Thorson, History of Political Theory (Fourth Edition), The Dryden Press (1973), p. 241.

wen it is clear that even the wisest ruler cannot dispense with law because law has an impersonal quality whic
¢ man, however good, can attain” :

1. Sabine & T. L. Thorson. (N.1) P. 243

" lbud.

“William Anderson, Battentine Law Dictionary (Third Edition) (1969), p. 228.

~ “hose principles usages and rules of action applicable to the government and security of persons and nronert
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