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" CHILD RIGHTS IN NIGERIA: EXPLORING
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igeria

—_—

Abstract

Despite having passed several laws, the attainment of the rights has beep
problematic in Nigeria. Nigeria has enacted a Child Rights Act 2003. However, the
provisions of the Act, however, are still largely not implemented by the citizens
who cite religious and cultural considerations as the basis of their relationships
with the children. And they consider the ideas of child rights that are enshrined in
the Child Rights Act as incongruous with cultural and religious rules. This paper
examines and discusses the contentions between the cultural and religious
practices in Nigeria and the Child Rights Act. The aim is to highlight the cultural
and religious challenges to the attainment of the child rights in Nigeria. The paper
employs the legal doctrinal and content analysis of relevant literature on child
rights in Nigeria. It is found that each of the systems of ]law in Nigeria claim to
protect child rights. The protection of child’s right can be improved by
harmonising the systems of law as well as reforming certain non-legal policies. The
paper proposes some recommendations to this effect, '

Keywords: Child Rights, Nigerian child, Child Rights Act 2003, Nigerian Culture

1. Introduction

Child welfare matters h
discourse. This is becaus
secondary when they dis
health, nutrition, and ho

ave recently being mainstreamed into the human rights
¢ many societies often tend to consider children’s welfare &
cuss issues of socio-economic infrastructures like educatlol’l,.
using among others.'Nigeria is one of such countries that 2¢

‘ . ) ) Ofﬂ
Okf))'e, ‘Knowledge and Awareness of the Child’s Rights Act Among Residents 0
University Town

in E . . 1 Riohts
1596 " Enugu State, Nigeria’[2011] Theoretical issues in Child's Ri&

394
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the rights of children for granted.” Although the federal legislature has enacted a
Child Rights Act (CRA) since year 2003, little progress is recorded in terms of the
riehts of the children in the country. 'Thc provisions of the CRA have always been
disregarded by Nigerians while they cite cultural and religious reasons to justify their

actions.

Children rights as contained under the CRA are considered as inalienable rights.
However, there are many challenges that barricade the implementation of CRA and
without tackling those challenges properly the Nigerian children will not benefit from
the legislation. This paper highlights and examines some of the challenges that hinder

the full implementation of CRA in Nigeria.
2. The Nigerian Child Rights Act 2003

Nigeria has committed to the protection of the welfare of the child. Many of the
issues canvassed in the Convention on the Rights of Child (CRC)and the African
Charter on the Rights and Welfare of Child(ACRWC) were covered by the Child
Richts Act 2003 (CRA), which has been described as “a revolutionary piece of
Ieg}slation aimed at protecting the child. The Act is so deeply rooted in achieving that
aim that it even protects the unborn child.”

The Child Rights Act is a domestication of the CRC and ACRWC pursuant to the
provision of the 1999 Constitution of the Federal Republic of Nigeria that for any
international treaty entered into by the government of Nigeria to become binding, it
must be enacted by the National Assembly.°The CRA was domesticated and enacted

o

Akwara S. A., ‘Law and Children’s Rights Protection: the Nexus for a Sustainable
Development in Nigeria.” [2010] Canadian Social Science 33.
3 The Child Rights Act came into effect on the 31¥' July 2003. See Imam-Tamim,
M.K., “The Rights of the Nigerian Child under Shariah and the Child Rights Act
2003~ (2004) The Jurist 197-215,
https://unilorin.edu.ne/publications/imamt/The%20Rights%2001%620the%20Nigena
: n%20Child%20Under%20Shariah.pdf accessed 23 August 2015.
; Njoku G. and Oladiji S., “Calling on 15 States Left to Protect Their Children™ THIS
DAY, Nov 23, 2009. Available at http://allafrica.com/stories/200911240582 html
: accessed on 11 March 2015.
Olubor, J. O., ‘The Legal Rights of the Vulnerable Groups vis-a-vis Customary
Practices’
(The Refresher Course for Judges and Kadis Workshop organized by The
National Judicial Institute, Abuja from 23 — 27 March, 2009) p.8. available at
http://www.nigerianlaweuru.com/articles/customarv%20law%?20and%20procedure/
THE%20LEGAL%20RIGHTS%200F%20THE%20VULNERABLE%20GROUPS
%20VIS%20-%20A-VIS%20CUSTOMARY%20PRACTICES pdf  accessed 19
June 2015.
Section 12(1) of 1999 Constitution of Nigeria and the case of Abacha v Fawehinmin
[2000] 6 NWLR (PT. 660) 228, 229. '
' 395

Scanned by CamScanner



Abdulraheem, TaofeeqAbolaji', Imam-Tamim?,
Muhammad-KamaldeenFolorunsho’. Ahmad Hussejp*

ecislation in Nigeria in year 2003. However, the Act could not be applied
throughout the federation because matters relating to the children are contained under
the concurrent legislative list.”Therefore, the principles contained in the CRA need to
be further re-enacted as state laws by the state legislatures before they could be
enforced in the respective states.Majority of states® have, however,promulgated their

Child’s Right Law” while few.others are yet to pass the law.' '

as a local |

3. Cultural Challenges v - : ~
Manyof the cultural practices among Nigerian ethnic tribes have contributed to the

abuse of children. Some of the cultural abuses include early marriage, female genital
mutilation, child labour, and denial of right of inheritance, to mention but a few."

a. Child Marriage
Child marriage refers to marriage of persons below the age of 18 years."” It is the

practice in different parts of Nigeria but more in the Northern parts of Nigeria"’
whereby young girls are given into marriage for various reasons, which include
economic, maintenance of family name and maintenance of chastity. It has been
found that one of the reasons that fuel the practice of child marriage is
poverty."*Many Nigerian societies, especially in the rural areas live below poverty
line and one of the means of survival that is usually within the disposal of most

d See Part II of the Second Legislative List of the 1999 Constitution. See also
Ogunniran, 1., ‘The Child Rights Act Versus Shariah Law in Nigeria: Issues, and
Challenges & Way Forward’ [2010] Children’s Legal Rights Journal, 62.

) Although, it is not certain now how many states have passed their Child Rights Law,
as at 2010, 24 states have passed the law. These include Abia, Akwalbom, Anambra,
Benue, Cross River, Delta, Edo, Ekiti, Imo, Jigawa, Kwara, Kogi, Lagos,
Nassarawa, Niger, Ogun, Ondo, Osun, Oyo, Plateau, Rivers, and Taraba. See
Amalu, C., “Nigerian child and the Child Rights Act”, Vanguard, 29 June 2010,
http://www.vanguardngr.com/2010/06/nigerian-child-and-the-child-rights-act/
accessed 23 August 2015.

? Abdulraheem and Oladipo ‘Trafficking in Women and Children: A hidden health -
and Social Problem in Nigeria’ [2000] International Journal of Sociology and

. Anthropology34, 39 .
Majority of the states that have not passed the Child Rights Law are from the
northern Nigeria and include states like Adamawa, Bauchi, Borno, Enugu, Gombe,

N Kadun.a;, Kano, Katsina, Kebbi, Sokoto, Yobe and Zamfara States. - '

- Adedeji, L., “Cultural Practices Affecting Human Rights of Women in Nigeria The

Lawyers’ Chronicle, htm://thclawycrschroniclc.com/cultural-nracticﬁﬁfﬁgnfng—‘t—h-e:

human-rights-of-women-in-nigeria/ accessed 9 March 2015.

See the Inter-Africa Committee on Traditional Practices Affecting the health of

woman and Children. Newsletter (December 2003).

This practice is predominant among Muslim parents.

(Li.;lf:/llman, “Challenges facing Child Protection” (2002) Child A

buse and Neglect;
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s is their child/children particularly girl children. Therefore, while many of the
aren

i ir gi ' i ' the h their chi i hild
qrents give their girl children oult 11.1 rlrslamage, others pus ir children into chil
prostitution, child labouramong others.

e CRA expressly prohibits child betrothal and child marriage,'® the

o is still widely rampant in Nigerian societies.The recent row in the Nigerian
practice 1, r child marriage is illustrative of this issue.'’In 2009,the practice was
Senat€ do'\fthe city of Lagos where 2 young girls, 12 and 18 years respectively, were
rig:rrit:d (l)lff and taken to their husbands’ houses even without them knowing they
ms

) 18
were already brides.

In Nigeria, due to inconsistencies in legislation apd the absence of any §tipu1ati9n of
» minimum age for marriage before the adoption of CRA 2003_, child marriages
continue to take place in many cases as means to preserve chast.lty. Section 18 of
Marriage Act allows persons under the age of 21 to get marrled,. proylded.that
I—_)arentaul consent 18 given.19 It is should be noted that the age gf marriage is a highly
controversial issue and varies from place to place. Whereas in the North West and
North Central Nigeria, 14 years is the age of marriage, in the North Central the age.of
marriage 1s between o and 3™ menstruation, while in the Southern States 1t varies
from between 16 to 18 years.20 This inconsistency has been a source of ineffective

implementation of the law against child marriage.

Although th

Child marriage usually occursbefore the girl is physically and physiologically ready
to shoulder the responsibilities and bearing a child.*'It is established that pregnzglcies-
related deaths are the leading cause of mortality in 15-19 years old girls.™ The

consequence of child’s marriage is attributed to immaturity of the brides who often
experience domestic violence and less likely to act against this abuse. Girls who

6 prac?ices are the main causes of these phenomena.
lS7ect10n 22(1) of Child’s Rights Act 2003.
s Adedeji, L., op. cit.
s See Sunday Punch of March 1, 2009, p.3 cited by Olubor, J. O., op. cit.

Order 1, Rule 4 of the Matrimonial Causes Rules defines a child as a person under

a0 the age of 21.
Second Periodic Re

See the Inter-Africa Committee
” Woman and Childr

IPPF & UNFPA,cn. Newsletter (December 2003).

(London: IPPF, 2005)’ﬁi,ng Child Marriage: A Guide for Global Policy Action

397

Ibid. See also Sossou, M. and Yogtib, J. A. “Abuse of children in West Africa:
Implications for Social Work Education and Practice.” (2008) Vol. 39 No. 7 British
Journal of Social Work, 1218-1234 who in their study outlined various incidents of
f:hild marriage, child sexual abuse, child trafficking and neglect of disabled children
in the African continent. They concluded that poverty and traditional cultural

, 46, port by Nigeria to the CRC, CRC/C/70/Add.24,17/09/2004,&

on Traditional Practices Affecting the health of

v
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marry early are also more likely to believe that a man 1s justified in beatmg his
wife.2Child marriage harms the girl child’s health as it often results in matemg]

mortality and morbidity due to early pregnancies. The consequences of chilq
marriace are numerous and these include separation from family and friends, lack of
o g

freedom to interact with peers and participate in community aCtl'VltleS and decreaseq
opportunity from education.?* Child marriage can also result in bonded 12a_bour or
enslavement, commercial sexual explgitation and violence against the victim™,

Child marriage has been prohibited by the CRA and it is cat.ego'rized }Jnder the
harmful traditional practices that adversely affect the healtl_l of nge.rlan chl!dren. No
person under the age of 18 years is capable of contracting a valid martiage, and
accordingly a marriage so contracted is null and of no effect Whatsqever.‘ The Act
further instructs the parents to desist from the act of contracting child marriage for
the improvement of health of their children. No parent, guardian or any other person
shall betroth a child to any person.”” The Act imposes a fine to a person who engages
in contracting his child out in marriage. A person who marries a child, to whom a
child is betrothed; or who promote the marriage of a child; who betroths a child
commits an offence and liable on conviction to a fine of N500, 000.00(Five hundred

thousand Naira) or imprisonment.

Nevertheless, customary position on the issue of child marriage differs and important
parts of the population are still not aware of the negative effects child marriages can
have on the girls. In most cases, it limits the opportunities for girls to accede to
education, putting them in a disadvantaged position.”® It is reported that 36 million
Nigerian women and girls are not educated. It is also worrisome that early marriage
can also be detrimental to girl’s physical, mental and emotional health. This apart
from the fact that it deprives girls from their right to have control over their body and
reproductive health as it puts them in a position of complete dependence on their
husbands.

Similarly, in Northern Nigeria, where the majority of girls face the prospect of early
marriage, this has resulted over the years in a large number of cases of _vesico-vaginal

- Walker, ‘lj:arly Marriage in Africa- Trends, Harmful Effect and Interventions’
[2012] Africa Journal of Reproductive Health 56 at 86. o
New Wadscnago, “Violation of women’s Rights by Harmful Traditional practices

godl 1] Kamale-Raji Anthropologists 121 at 129,
id.

Section 21 of CRA.
Section 22 (1) of CRA. .
Obiechina, G. 0., ‘Violation of Child’s Rights in Nigeria: Implications for Child’s ‘
~ Health’ [2014] Academic Research International, 175. Lo
. 398
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aused by giving birth when the cervix is not well developed.29 It

. quse the pelvic bones have had insufficient time to develop to cope with
occurs b oct éorrcclivc operations often require the consent of the spouse, and more
Child—l‘:;,r:llll. nbl the sufferers arc abandoned or divorced by their husbands and
often the

t \cized by (heir communities.
ostré )

fistula, @ condition €

. reason tendered by the advocates of the prohibition of child marriage
B 1d‘c‘r the CRA is thit such child marriage are detrimental to health of the
" qusing Vestico Vaginal Fistula (VVF) disease.’' This view 'needs. to be
o doubt that a young pregnant girl stands a high risk of

. VVF during the labour of the child birth if her pelvic has not prope_rly
Comractllés This can possibly be avoided by proper medical attention such as aiding
devel.Opc ' qeks'u'ean section or otherwise. That it is to say that a young pregnant girl
the birth BY 257 her baby with skilled materity care. This argument can also be

, s deliver .
- saizlg by the facts that we have mothers and grandmothers yvho were marfled as
suP]POEIiS age of twelve years and gave birth early and are still living in our mist and
early ds ¢

healthy without history of such disease. Adults are susceptible VVF t00.> The causes
realthy

£ VVF therefore g0 beyond child marriage or early marriage t0 include economic,
Ogcial status and environment of those who contact the disease and the management
s .

of their pregnancy and their general health.

Among tl
1'cscribcd
child such as ¢

c_\'amined. There 1S N

b. Female Circumcision
Female circumcision is another perceived cultural practice that leads to the abuse of

women and children as widely practiced in Niger-ia. This pr.a(?,tice involves the
“partial or total removal of the external female genital and/or mjury 10 the female
oenital organs whether for any non-therapeutic or cultural reasons anq is c;amed out
for various cultural reasons such as maintenance of chastity and virgmity before
marriage, increasing sexual pleasure of the husbands, fidelity during marriage and
intake of women into womanhood.**Female circumcision is also commonly referred

{0 as Female Genital Mutilation (FGM).”*

Y Nwonu, C. O. &Oyakhiromen, 1., ‘Nigeria and Child Marriage: Legal issues,
Complications, Implications, Prospects, and Solutions’ [2014) Journal of Law,

Policy and Globalization, 120 at 127.
Oxfam, “Women and poverty in Nigeria” http:www.oxfam.org.uk/what_we

do/resources accessed 9 March 2015.

30

ol 1 . ° 9
Uwais, M., “Children Bill not ‘Anti-Islamic”

%’13// groups.google.com/group/altreligion.islam/msg/b/cata assessed 17 January
5;
Obiechina, G., ‘Violation of Child’s Rights in Nigeria: Implications for Child’s
, giﬂth, [2014] Academic Research International, 151 at 175. .
uba, N., Some Customary Practices that affect the Enjoyment of Fundamental

Right i ke :
34 ghts of Women in Nioer ;
 Aduba, jbid igeria.(New vistas, 2002) 204.

399
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FGM is still practiced in many parts ()f' the country u'nd. among all rcm
The age of mutilation varics from 3 mm'nh,s to l7r.‘/]0d‘r5.-' /;\”Y state interferen e in{(;
(he practice of FGM is f;onsndcrcd as vml(f_u'on of the ng.n .lo prlyacy. It hag beey
asserted that many girls face several health risks Ihroug.h this mcluc!mg HIvV infectioy,
due to unhygienic methods that ‘uccompuny 'tl}c pracslcc. According to the Female
Circumcision (Prohibition) Law (?()()2) of Ekiti State ‘No person shall circumeise o
mutilate the genital organ of any female whether or not are consentjs obtained The
law further prescribes a finc of ten thousqnd naira or a term imprisonment y,
exceeding 2 years in the first instance and to imprisonment for a term not exceeding 3
years without an option of a fine for every subscqucnt' conviction.*®In the word of
Adetifa, the practice of female cirgun:xcision may be. carr{ed out safely in the cloget by
the parents or guardian of the v1(j‘t1m-.fcmallc child either resident in the various
towns, villages or even cities. It is axiomatic that law however potent cannot be

applied to punish an uneducated violator or the unknown person.”’

¢. Tattoos and Skin Marks
In Nigeria, ethnic groups such as the Hausa, Yoruba, Nupe, Kanuri, Jarawa in Plateay

and Igala were known to have some of the most invasive scars.**However, the
practice is slowly becoming extinct because of civilization and laws that forbid

| : ) - 239
parents or anyone from marking a child’s face.

The primary reason for the advent of tribal marks in Nigeria was the slave trade,
although it became a fashion trend over time.*’It merits mentioning that tribal marks
have a long history in the African tradition, most important of which was the era
when having a sense of identity was paramount to an individual. However, with
civilization and the trend dwindling over time, individuals who wear such marks

nowadays often become victims of ridicule among their peers.

jf, Section 2 of Female Circumcision (Prohibition) Law of Ekiti State.
i ibid, section 3. B
Adenifa, ‘Female Genital Mutilation Practice: The Impotency of fow a a,r}
Antidote, A case Study of Ekiti State Female Circumcision (Prohibition) Law
) " (2010] UNADLYJ, 98, - the
Johnson, S., The History of Yorubas from Earliest Times to the Beginning of
4o British Protectorate.(C.M.S 1921 P e

See for example, Osun State Child Rights Law.

Ozongwu, M., “Tribal Marks — thc‘gAfrican tattoo™, African Identity, 23 A;g;];t
2012. http://thisisafrica.me/tribal-marks-the-african-tattoo/ accessed 22 AugUStf Wa’:
Cullivan, L., “The meanings behind the marks: Scarification and the peop 0 ISPs
(1998) African Diaspora 5 bofd182
hitp://dh101 humanities.ucla.edu/DH 101 Falll 2Lab5/archive/f'll_esﬁ’f£§12-e—3-=g"/
la8ecSdbedefacc29.pdf accessed 22 August 2015. |
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m— . .
Tattoos and Skl.n Ma‘lrks‘ are categorized as p‘art of harmful traditional practices that
¢ children In N{g@ﬂ:}. Thc_CRA prohibits and makes it as an offence for any
persan who engages 1 this abusive act. No person sl}zllll tattoo or make a skin mark or
Squse any tattoo or s}un mm'k‘lo be made on a clnld.- A person who tattoos or makes
o skin mark on a Ch‘lld c~0111nnt§ an offen_ce unc.ier this Act and is liable on conviction
o fine not exceeding five thousand Naira or imprisonment for a term not exceeding .

to {1 - . . 42
3 Q 1 e
ong month or to both such fine and imprisonment. .

In order to give effect to t‘he CRA, some states in Nigerian have promulgated laws
srohibiting tattoos and skin mark_s. For example, Osun state has banned giving of
facial to children and whoevers fails to observe t%e provision of this law risk fine of
N5, 000 or imprisonment of one n_mnth or b.o'th. It has been observed that Tattoos
and Skin Marks responsible fqr .Vlral _Hepatltls. According to the Nigerian Federal
Ministry of Health, over 18 million Nigerians are carriers of this virus and it keeps
spreading amongst the populace as a result o.f 1gnorance of its symptoms, treatment
and prevention.‘N Enhancing the spread of this disease is the fact that most c:clrriers
are as)mptomatic,'b until several df:cades later. 41;4ear_1while, du!ring. the period of
asymptomatic, the liver is silently being damaged. | This disease is said to be 50-.1001
times more infectious than HIV cause circumcision, scarification for tattoos or tribal
marks as well as skin and body piercing, therefore, it should get even more -
prominence.!’ Evidence from the first hepatitis sentinel survey conducted in Nigeria
in 2013 shows that many healthy looking people carry the virus and do not know
until screened. It also shows that cultural practices such as local circumcision,
scarification (tribal marks), local cutting of the tonsils encourage its spread.*® -

a fiec

! Section 24 (1) of CRA 2003.
‘- Section 24(2) of CRA 2003.
® See section 24 of the Osun state Child Rights Law 2009. *

= Some 80 per cent of victims are unaware that they are carriers. See generally,

Abiose, A. A., Circumcision, Tattooing, Fuel Spread of Hepatitis,
http://icimigeria.org/circumcision-tattooing-fuel-spread-of-hepatitis/  accessed 15

B March 2015. : , ; '

5 Thfit is, do not show symptoms character. : o
Th1§ according to Professor Innocent Ujah, Director General of the .ngenan
Institute of Medical Research, on the occasion of World Hepatitis Day, in Lagos,
available gt http://icimigeria.org/circumcision-tattooing-fuel-spread-of-hepatitis/

- accessed on 15/03/15,

a3 ibid.

The. rese.?lrch was conducted by Professors C.N. Obionu and B.S. C. Uzochu}<wm in

;fmJUnCtIOp with the Nigerian Federal Ministry of Health. See generally Abiose, A.

> Circumcision, Tattooing, * Fuel Spread of  Hepatitis,
g, P

http://icimigeria ’ o _ - At
March 201 Sg "org/C‘rc“mClSI0n-tgttoomg—ﬁ1el-spread-of-hepatltlsl accesse
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d such serve as challenge for the full implementation of it
- adicts the position of Shariahon certain

There are some provi
underMagasidal-Shariah _ g
' ims because 1t conlr
articularly the Muslims bec : : 1
Ii)ssues. Only the relevant to this study will be discus '

a. Freedom of Religionfv ' |
The Act provides that “every child has a 1‘ight to freedom of th_ought, conscience and
religion.”*’ The implication of this section 18 that a Mgsllm child has a right to adopt
a11y°religion (other than Islam) of his chqme. Tms is contrgry to the cogent gnd
preponderate view of Muslim Jurists to which a child is con51der-ed to be a Muslim.
That is why if, at the age of ten, a child re.fu,ses to perform. obllgatory'pra.yers, Fhe
parents are enjoined to beat him. This is in accordance with the hadith in which
prophet Muhammad (pbuh) was reported to have said:

Order your children to pray when they become seven years

old, and spank themfor it when they become ten years old.””

Moreover, Mu’adhbnJabal (RA) reported that the prophet (pbuh) ordered him to do
ten things in order to allow proper training and upbringing for his children and all
children in general. The ninth and ten among them are: ' |

Do not refrain from using pressure (on your children) with

view of treating them.Inculcate in them the fear of Allah.””!

'In holding that, it is submitted that a Muslim child has no right what so ever like an
Adult Muslim to adopt any religion other than Islam. This, because he or she is under
the control of his/her parents by following the full step of his or her in religious
matter especially by practicing the religion of Islam. This is view is in line with the
holy Quran verse which says:

Mankind, were but community, (i.e. on one religion), then
they differ...”’

erse indicates that to believe that Allah has partners, which characterizes
nature b eliz\l/iio?s :Jflicept Islam, is an incidental development. Ori_gix_lally, humas
under the A 1 the oneness .Of Allah. Therefore, freedom of rellg}011 as state

. ¢ Act for the children 1s uncalled for and such should be disregarded. It

e

The above v
all other re]

. Section 7 of CRA 2003, .
;:Jam%ted by Abu Dawood and quoted in Trazi N., The Child in Islam.(U.S.A:
. Nmencan Trust Publication, 1995.), 195, i
AarraFed by Aby Dawood and quoted in Trazi N., The Child in Islam. (US.A:
s merican TrustPublication,1995) 195-196
~ Al-Qurap, al-Yunus 10: 19. , |
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at the children are immature to determine the veligion of their own

enoted th " N a1 f : nel
lsory toprotect and safe guard this principle of Maqasid al-

ghot fore ompul
vy ~1C OI'L C _ " R ) . )
it 15 there allow the children to be under the control and directive of their Muslims

jip Allah alone.

L3
s to worsl

oy VEISE says: ‘ . |
5o, set thou thy face truly to the religion upright, the nature
D0, * o g e
in wl:ichAIIah has made mankind... )
I
the Prophet S.A.W was reported to have said:
except on the fitrah (of connectedness of

his parentsJudaise or Christianise or

Aud No child is born

Allah)... then54
Magianisehim.

Discrimination .
des that “A child shall not be subjected to any form of discrimination

son of his belonging to a particular community or ethnic or by reason of
sex, religion or politicalbpinion.”5 3 If discrimination here means

mere difference in any treatment, it 1S thgn contrad.ictsQuranic prm‘cxplc. of
wyematisation’ in inheritance where a female child or full sister or consanguine sister
ge;% share of that of male child or full of conspngmnne brothe‘r. S(?(?thll 10(2)‘0f fhc
Act provides further that “No child shall be subgected to any (‘hsap\hty or ‘de.prwanon
thereby by reason of the circumstances of his birth. The implication of this is that an
illegitimate child is entitled to- inherit his putativefatheralthough he is not lawfully

married to the child’s mother at the time of conceiving the child. This is contrary to
the provision of Shariah.

Similarly, connected with the above provision of section 10 of CRA is section 17 of
the Act, according to sub- sections (2) and (3) of the section an unbom child can only
nherit its mother or father if they die “intestate” which means that if they bequeath
their property the unborn child is not entitled to inherit them. This is obviously
contrary to the Shariahrules because under the Shariah, child’s right to inheritance 1s
mnalienable right by virtue of provision of Quranic verse which says:

God (thus) direct you as regards your children’s

-

l- L . . = y,
nheritance: to the male, a portion equal for that to females:
SR
53
s Ql- Quran.Ar-Rum, 30:30.
Narrated by Abu Hurayrah and reported by Imam Muslim in Sahil Muslim, Hadith
o 6425-6429,
o. . A
k\lt[gi%é“ sahihmuslim.com/sps/smm/sahihmuslim.cfm?sen=dspchaptersfull&Boa
) mm_a\ingmmcflp——l 113 accessed 23 August 2015, The hadith was also reported
, S ukhari in SahihBukhari and Imam Malik in Muwatta .
1on 10 (1) of CRA 2003.

b.

The Act prov
merely by reasor!
his place of origin,
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0 or more, their share is two-third of the

. s daughters ™ : 56
if only aaug one: her share is half...™

inheritance; if only | |
erse, it is clear that that right to inheritance extends to ap s
b

From the above V as conceived before the death of the father and delivereq alive

child provided it W
after his death.

. Adoption R -
The CRA comprehensively provide. fgr adoption of children. an-d related matters i
one whole chapte t.57 In this regard, it is requ}red that an appl{catlon shall be made t,
the court in the prescribed manner. To qualify for an afioptlon order, the applicant
must be a married couple where each of therp has attained the age of twenty-five
years and there is an order authorizing them jointly to adopt a child; or a marrieq
person if he has obtained the consent of the spouse. ConseqpenF on an adoption order
being made, it vests in the adopter all rights, duties, obligations and liabilitieg in
respect of the future custody, maintenance, supervision and education of the child. In
other words, adoption extinguishes any claim of the biological parents in its
entirety.5 8 : '

On the other hand, legal adoption which confers on the child the name of the adopted
father, the rights of inheritance, permissibility of mixing with non-Mahrammembers
of the household is forbidden in Islam.”® This assertion is based on the Quranic
provisions thus, “... Nor has He made your adopted sons your real sons. That is but
your saying with your mouths... Call them by (the names of) their father...
Mohammad is not the father of any of your men, but (he is) the Apostle of

v

:j Al- Quran. An- Nisai (4):11.
58 Chapter XII.
Needle:ss to_say in this respect that the CRA merely encapsulates the adoption laws
as 'codlﬁed in the laws of some states. And the general legal position is that adopted
children possess inheritance rights. This view was canvassed by the respondent in
the case of Olaiya v Olaiya (2002) 12 N.W.L.R. (pt. 782) p.652 at 670-671. Upon
thg death of the hu.sband, the respondent claimed that though there was no biological_
Z}::lid gf the marriage, _they adopted two children, Emmanuel and Sarat_1 Qla‘y; |
dev:lL tl'ng t(;_ the Nigerian Court of Appeal, proof of adoption is essential It (tiei
sy do(:gﬂ Y Property on the intestacy. Since, the respondent was unable t0 ten .
ther effe(:?'ertl;)ary evidence establishing the adoption or any acceptable evidenc®
i reasonin ’h N 'Chl]d{e“ could not be beneficiaries to the intestate eswhe. tion
processef mere IS quite plausible as it s re-emphasizing that all fhe ; (:,pt
adoption i g fono‘_’ved. The Court actually stated that the best evidence d this
plion 1s Adopted Children Register established under the law. In effect hac

condition be . , . o
Hussain, A.en complied with, the children would have benefited from the €5t

59
’ ] 5 ishers,
2005), 255 he Islamic Law of Succession, (Riyadh: Darussalam Publis
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mohibited under Islamic law because Islam attaches great

ance to the protection of legitimacy and paternity; hence every child must be

import? o its own father and views it as unjust and illegal to ascribe his or her
o 10 another.(’l It is our opinion that the practice of polygamy in these Sharia
aternity (ng states will not encourage the practice of adoption. Where couples are
implemer ;;egar children, the man will most likely tarry another wife; rather than

ing for adoption. : b - -

4. Custody

The Act mandates parents, guardians, institutions and authorities in whose care
e

1dren are placed to make provision for the necessary guidance, education and
Chl.l r to enable the children live up to these responsibilities.62 Section 69 of the
tmlmn%atgs that family courts based on the application of either the father or mother
CRArrslake an order as it deem necessary with respect to the custody of the child and
n.]agt of access of either parents. However, the court must give consideration to the
S:gelfare of the child and conduct of the parents and wishes of the both parents
(emphasis ours).” Prior to the enactment of the CRA, t.here were statutory provisions
and judicial decisions guiding the courts on granting of ‘ custody e‘spemall}{ n
statutory marriages. For instance, section 71 of the Matrimonial Causes Act provides
inter alia that with respect to custody and maintenance of children, the best interest of

o Al-Quran, Al-Ahzab (33):4-5. :

kS IslamWeb English, “Islamic rules of adoption” Fatwa No. 84422 of 6 July 2002,
http://www.islamweb.net/emainpa,qe/index.phn?nage=showfatwa&Option=FatwaId
&lang=F&Id=84422 accessed 23 August 2015. IslamWeb English, “Adoption in .
Islam” Fatwa No. 82371 of 13 November . 2001,
http://www.islamweb.net/emainpage/index.ghg?gage=showfatwa&0mion=FatwaId
&1d=82371 accessed 23 August 2015.

See Part VIII of the CRA 2003 especially section 68.

Section 1 (a) (i ) and (ii). ' '

62
63
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~d s the ke ideration.”® Thus, the interest of the chilq ;
Fhe child elsin t(li]:tei%\;nﬁfghzustody and will supersede that of the Warring p;srer(:fs‘ﬁrst
unpor;;il_l:;rl_an Supreme Court, in Williams v Wi[/if.llﬂsw emphasised that .“th
c’f};t;'mil;:ation of the welfare of thq ch‘ild is a composite of many fac?tors”_ All thz
relevant factors ought 2(() be considered...the paramount consideration bEing the
welfare of the child...”” Over tl}e )Glgtars, the courts have takf:’n'fognizance e
character and conduct of the parties;” age and se).(_of the child;”® welfare S
economic factors;”® emotional and psychological stability and some other factors s
important indicators 1n determl.nulg welfare of . the child. Henc-e’ “best s
principle” and “welfare of_the child may be d_esc.rlped as the twin pillars of justice in
custody cases. In line with the doctfme qf j_udlmal 'p_ré‘:cedents, family courts o
seek for these decisions in interpreting similar provision stipulated in the CRA

6 In contrast, the best interest principle appear not be welcomed under customary
law as this writer is only aware of one isolated case. In unreported case Kasebiye
v Adeyemi, (Appeal No JD/229/60 (unreported) Jos High Court, September
1964. The trial court awarded custody of a child to the father. On appeal to the
Jos High Court, the court acknowledged that the decision of the lower court was
in accordance with customary law but custody was awarded to the mother on the
basis of the best interest principle. It has been said that the dowry system has
tremendously influenced the traditional approach to custody under customary
law. Where couples are separated, any child delivered by a wife whose dowry
not refunded by her family belongs to the estranged husband. For instance, in
Lagos Customary Courts, the practice is to award custody of a child above the
age of seven years to the father even where he is not position to take adequate
care of the child. See Owasanoye, B., “The Regulation of Child Custody and
: Access in Nigeria” (2005) 39 (2) Family Law Quarterly 470.

& (1987) 2 NWLR p.66. According to the Court “consideration such as the emotional
attachment to a particular parent, mother or father; the inadequacy of the facilities
such as educational, religious or opportunities for proper upbringing are matters
which may affect the determination of custody. What the courts deal with is the
lives of human beings and it ought not to be regulated by rigid formulae™.

Per Karibi Whyte JSC. _ T

. Okafor v Okafor (1976) 6 CCHCJ 27, the court refused to grant custody of the child
to a mother who had not seen the child physically for almost six years, other tgiﬂ
through photographs.  Similarly in Kolawole v Kolawole Unreported Suit N0
HCL/45d/81 of July-1, 1982, High Court Ogun State of Nigeria. In that "

~ o ; 51, the appellan

Conversely in Damulak v Damulak (2004) 8 NWLR pt 874. p.oL, € ds of the
urged the court to grant him custody of Mohammed (one of the 2 k;_ s ally
marriage). He maintained that he would take care of him because he is mzal el
sound to look after the two kids. The Court of Appeal in dismissing the Etl[r:r[:)r for the
that since that is the only evidential account of the arrangement put toge dy to bim-
well-being of the child- Mohammed, it s not sufficient to grant custo ')rllterest of
l;xherefore, the courts will consider a combination of factors all in the best 1 _
the child.

66 -
67

.68
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ckdrop. custody of children will be awarded to either parent based
< S€d on

e e

o this D P69
ainst ¢ - 1orations.
i hove consideration
ed it
Eh‘ ¢ s D T C S i i
dically different from the position under the sharia legal system. There are
C ' stem. ¢

e stody 1 les \\-h‘c,-c ‘t_l}C‘pillemS :lC qi\'ql'ccci or separated. The right to custody
1 qrap during the sub:slstcncc or termination of marriage is vested in the wo

dre « of a male child remains with the mother until he is matured and f ma;x_

The 1>:H_l-d_ uritil she gets married and the marriage is legally CO“S“m:natc gfmt Ie

{Smﬂf La custody of a child to’a woman who complained that her had deriied h:r
aw ‘z(-d‘xl.l”"qﬁer di‘force. the Prophet (peace be upon him) addressed the husband that

custod? ‘11_ her touch and her kiss to him (tl.le child) is better than the best thing yoxl
.«‘1:_:111 ha\'n?"-" Where the mpthg loses the right to custody, there are specified people
;n}.med .o custody of the child.

It i cubmitted that under Islamic law, there is an entrenched and rigid formula
cuiding the grant of custody and not necessarily the best interest principle of the

“RA. In other words, the utmost consideration in the award of custody may not be

63 In Oyvelowo v Ovelowo (1987) 2 NWLR 239, both parents applied for the custody of
their two male children aged nine and ten years respectively. The children had lived
with the mother for two years after the separation. The trial judge held that as male
children their rightful and natural home is with the father. This was supported by the
Court of Appeal that in the context of the Nigerian culture, boys rightly belonged to
the man’s family. This is highly discriminatory and a negative feature of the

- patrilineal nature of the Nigerian society. See Owasanoye, op- cit

‘ Conversely in Damulak v Damulak (2004) 8 NWLR pt 874. p.51, the appellant

urged the court to grant him custody of Mohammed (one of the 2 kids of the

marriage). He maintained that he would take care of him because he is financially
sound to look after the two kids. The Court of Appeal in dismissing the appeal held
that since that is the only evidential account of the arrangement put together for the
well-being of the child- Mohammed, it ‘s not sufficient to grant custody to him.

Therefore, the courts will consider a combination of factors all in the best interest of

the child.

It appears the best interest principle is also considered under customary law. 'ln

unreported case Kasebiye v Adeyemi, the trial court awarded custody of a child

to the father. On appeal to the Jos High Court, the court acknowledged that the

decision of the lower court was in accordance with customary law but custody

7 was awarded to the mother on the basis of the best interest principle.

Keffi, S.U.D., “The Rights of Women to Terminate Marriage”(National Conference
on th‘? Rights of Women and Children under the Shari’ah organised t?)’ C‘f“tre f(?r
Islamic Legal Studies at Institute of Administration, Ahmadu Bello University Zana

between 16" and 17" June 2008), 95-97.
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- equate provisions but conditions Iaj
best in terms of care and adcq. p ast intere ftl i 73h1d down by the I’Slamic
jaw. with little or no regard for the best interest of the child.

5. Lack of awarencss.
Another challenge affecting the full implementation of CRA 2003 is ke g
- 0

awareness. This is because some parcm_s al.]d the children in rural areas are not g

of the existence of the Act let alone 1its importance. Some of the activities Ol‘c*’age
oovernment as rcgards children’s health are not extended to the grass root, Tl;e . the
media such as Television, Radio and Newspapers are not adequately taking car cCla;
the story of children’s health. It is not surprising that Michea]™ observes that t}?
school-going children are not aware their rights talk less of the illiterate c:hildrene
Therefore, it may not be wrong to infer that this is due to inadequate publicity given'

to the CRA 2003 by relevant agencies including schools.

The awareness programme should include training, awareness raising and inspections
in high-risk areas, such as agriculture and mining sectors. Federal and state
governments should further work through the media, local communities and churcheg
and mosques to sensitise parents on their responsibilities regarding their children, I
addition, FMWA&SD works with the police, trying to shift the perception that
domestic abuse 1s a private affair.

Traditional and religious leaders may also be involved to create awareness
particularly if they are able to help shift attitudes regarding customary practices. For
example, harmful forms of child labour need to be distinguished from child work.
Evidence suggests that, in communities where traditional leaders speak out against
child Iabour, people listen.” Traditional leaders could play similarly transformative
roles in the fight against fosterage and early marriage. At the community level, faith-
based organisations often have more social capital and accountability than
governments. This puts them in a unique place in terms of being able to protect
children. On the other hand, religious tradition is implicated in a range of practices
that are harmful to children. Islamic schools often require that boys work on the street

to earn money for the school.

73 », b - . . . . ; g'l‘
She may lose the right if she is insane or impaired by reason of health or Ok:":';l‘:l

The following will be entitled to custody in this order: mother’s 1‘11othc‘r: .1111:111: tl;e
aunt, mother’s maternal aunt, the father’s mother, the father, the tmh;r il;"} ju‘dt'c
3 ’ - : - 5 7 e e,
child’s sister, the executor of the father’s bequest, anyone a;l)pomltcd ld)[he o
the child’s ful ild’s consanguine paternal uncle ar .
| paternal uncle, the child g F T i Sehool: Exploring

74 . ; ) E
Ejich, M. and Akinola, O., “Children’s Rights and Particip eildren 12009
the Awareness level and view of Nigerian Primary School Ch |

s Elementary Education online 176 at 182. limination ©f

? : e : e on the Elim

International Labour Organization International Programm amme Of

Child Labour (2005) _Evaluation Summaries: National Pr
Elimination of Child Labour in Nigeria. Geneva: ILO-IPEC.
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6. Lack of effective implementation of the Act

- awareness and enforcement of existing child protection frameworks is a
E':‘l?a“c"}g,‘t step in promoting a child-sensitive transformative social protection
calics ,:Scommon complaint involved in child protection work is the incongruity
agenda. olicy and legal frameworks and actual implementation. For example, the
bet\ée;gli};y framework in“Nigeria calls for penalties for the parents of chronic truants -
}iﬁn d on the streets, but there has ap.pflremly never bccn_ a.singlc pr(?sccutiqn of
parents Who have breached the provision of the law. Similarly, while Natlonfll
Agency for the Prohibition of Traffic in Persons (NAPTIP) has made progress in
reducing the incidence of child trafficking and has rescued hundreds of children frf)m
parmful forms of labour, to date there have been less than 20 trafficking

prosecutions.

Inspection has also been largely ineffective, mostly because efforts have been unable
to reach local level, and because inspection is often restricted to the fo_rmal business
sector, where the level of child labour is relatively low. In the same vein, the current
labour law specifies merely that children should not be 7e7ngagc.:d in work activities
that are illegal or immoral, especially hazardous work.”” While high-level policy
indicates a commitment to preventing child domestic abuse, enforcement and public
awareness leave much to be desired. This does not mean that small-scale efforts have
not been initiated; the police and other law enforcement agencies have units to deal
exclusively with violence -against children and the Federal Ministry of Women's
Affairs and Social Development (FMWA&SD)are making efforts towards provision

of shelters for female victims of abuse, offering them basic medical care, counselling
and access to legal assistance.

7. Way forwards to the challenges

i. National Advocacy on Civic and Cultural Reorientation

The government at all levels needs to do more in terms of orientation and advocacy
to educate the .citizens about the need to rethink some of the cultural and religious
?}iles eind practices that are harmful to the children. This is not intended to undermine
ru?els-ua?dandlvalues- embedded in these.: systems of law but to revisit some of those

values with a view to making them operate in the best interest of the
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children. Cultural and Religious practices like female circumcision, child marriage,
skin scarification, etc. which are not made under compulsory under any religion or
culture should be discontinued. Some other practices like male circumcision among
others that are considered very important in some cultures and religion like Islam
should be allowed but their execution should be properly monitored by relevant
institutions to ensure that they are not done in harmful manner. The government

should also embark on a country-wide advocacy in order to improye the people’s
understanding of the issues that are contained in the CRA. The government should
involve the traditional office holders more in the advocacy efforts. There should he a
synergy of action between relevant government agencies like the Nationg]
drien?étion Agency and the National Institute for Cultural Orientation in order tg
make implementation of the provisions of the CRA more effegtive. As part of the
advocacy, the school curricula (especially for basic and post basic schools) should be
reformed to incorporate the teaching of child rights. This will enable the childrep
who are the primary actors to have some level of understanding and awareness about

their rights. Some will enlighten their parents about these rights. It will also enab]e
the teachers to participate in the advocacy by enlightening parents on these issues.
The latter is informed by the fact that parents always respect the teachers of their
wards and are willing to accede to their warnings and admonitions regarding their

wards.

il Recognition of socio-economic Rights

In order to make the advocacy more effective, the government should recognise the

obligations contained in chapter II of the 1999 Constitution as part of the substantive

rights of the citizens. Therefore, the provision of section 6 (6) (c) of the 1999

Constitution should be amended to allow the courts to have express power to

adjudicate over matters contained in chapter II of the Constitution. This will enable
the citizens to challenge the government to provide necessary socioeconomic
facilities that will alleviate poverty, enhance standards of living and consequently
make the protection of children’s rights attainable. Pursuant to this, efforts should be
intensified to ensure that the socioeconomic facilities such as free education and
health facilities are adequately provided. This will make the parents send more
children to school thereby prolonging the period within which the children especially
the girls are lured into marriage. Access to free or affordable health facilities will also
encourage the parents to patronise the hospitals or clinics more thereby enhancing ”‘f
health conditions of the children and significantly reducing child mortality that has

bedevilled the country.

L Proactive judicial practices tive in
The judiciary should also be reformed so as to make the judges more plOdCS i

their judicial functions. Some of the judges should be trained on child matter
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will make them judicial experts on these issues. The continuing training will also
make the judges 10 have a grasp of legal dcvglopmcnts and enable them to be more
proactive interpreting statutcs especially provisions of chapter 11 of the Constitution
in a way that will make government recognise the objectives and directives of state
policies as socioeconomic rights of the citizens. Although the CRA establishes
Family Courts, which has been replicated in some of the states that have passed their
own Child Rights Laws, there is need to still train higher court judges on child related
matters because aty appeal from the Family Court will still pass through the high

court up to the Supreme court.

Restatement of customary law

reasons it is difficult to align the position of the customary law with the
RA is because there are different cultures and customary laws in

iv.

One of the
provisions of the C

he customary laws may appear to be similar in some areas, they

Nigeria. Although t
are different in many arcas. Meanwhile, many of the harmful traditional practices are

always justified by merely citing historical antecedents. This brings uncertainty as to
whether those practices are actually laws or mere cultural practices. Many of the
rules of customary law are kept in the minds of the elders and could be manipulated
in some cases. It 1s therefore necessary for the government to embark on a
restatement process in order to ascertain the true positions of many of the rules of
customary law that are used to abuse the rights of the children. Contrary to popular
belief, restatement does not alter the flexible nature of customary law as it 1s not a
statute that requires rigid processes to amend. The restatement is only to record 1n a
concrete form the rules and practices of a particular tribe in order to make them

clearer for the people and the judges to apply.

v. Codification of Islamic law

The government should also make effort to codify the rules of Islamic personal law
as contained in conformity with the rules of shari 'ah. The need for codification of
shari’ah is necessitated by the fact that some of the practices described as principles
of Sh‘,"'" .’ah are actually customary practices. But since [slamic law as operated in
Eigﬁi‘g 1]5 also not written in any code, there is room for manipulation of the true
ot a\:; p_rullmples tp suit customary purposes ysat they w1l} be dlsglllsqd as
under Islfmir:;m]p eSl-) For instance, protection gf child rights 1s a h¥ghly p_laced issue
s o iiwt ut tlhls is not given prominence because Islamic lz}\v is practised
Islamic law zpecli 2fnortﬂlodox form. There. is, therefore, a need to codify the rul-es of
operate shari 'l y those relating to cluldrgn’s right so that the state who c'laun to
rights of th ah could also be held responsible for not adequately protecting the

e children. Codification of principles of Islamic law is not a Sirange
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slamic jurisprudence. Moreover, it has been DiEStised

in I practised by m
O ili in ocieties. It is beliey any
Islamic countries and Muslim dominated s ed to be g form A

ijtihad (legal reasoning), which is one of the sources of law under Islamic law

8. Conclusion

Child’s rights have not had long history of recognition. C'hilc.iren around th
suffered appalling abuses and exploitations from antiquity.  Exploitatiop and
authoritarianism characterized the societal attitude to children. Parents haqg absolyte
control over their children. They had unfettered rights over the child’g person
property and eamnings, based on the antiquated notion that children were theiy
subjects.In Nigeria, despite the enactment of the CRA 2003, implementation of the
rights of the children still faces lots of challenges such as harmful traditiong]
prhactices andperceived incompatibility withShariah. All these challenges hinder the
full implementation of the CRA. The protection of the right of the children s also
hindered by lack of adequate awareness among the citizens as well as the lack of
political will to enforce the provisions of the CRA 2003. It is, however, believed thyt
these challenges could be addressed by taking practical measures like government
embarking on increased and intensive advocacy efforts to further enlighten the
citizens especially the rural dwellers about the existence and values contained in the
CRA 2003; recognising the socioeconomic rights of the citizens; retraining the judges

to imbibe proactive judicial practices; restatement of customary law and codification
of Islamic law.

€ worlg
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