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LEGAL REGIMES OF THE NIGERIAN CORPORATE
TAXATION AND DIGITAL ECONOMY APPRAISED
DAUDA, A. Ariyoosu, ZAKARIYYAH, L. M. & ZAKARIYAU K.T.

Abstract A

This paper exantines the legal regimes of the Nigerian corpordate taxation
Vis-a-vis the digital economy. The potentiality of Electronic Commerce as
the main driving force for digital economy globally was also discussed
Doctrinal method of research was employed by making reference to
existing Tax Laws, Regulations, Articles and relevant Textbooks in

+ drawing the conclusion that, considering the exponential growth of the
global digital economy and its immense polentials, it is imperative for the

tax authorities to explore a more creative approach to ensure effective

taxation of digital services in Nigeria. 4
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.0 Introduction

Courtesy of information technology, Nigeria is now metamorphosing to a
lech based economy. Unfortunately however, despite great lead in the
clobal development. the Nigeria corporate tax laws are yet to meet up with
the jet speed ot digital economic development. The level of technology in
Nigeria is yet 1o be at par with the best global tax practices that can
suaranteed a monumental increase in revenue generation from tax. The
resultant effect of this is acute low revenue generation from digital
Cronomy.

Tax which is a compulsory contribution to state revenue is
normally imposed and levied on the income of the workers and on business
srofits by the government.' Tax is also levied on cost of goods and services
and also on transactions.” Tax is also a form of charges which is imPnsed by
~overnment on both people as well as institutions in the society.” Tax is a
mandatory obligation.lo the government, failure of which will attract
sanction Shell v FBIR.' The imposition of taxes has been from time '
smmemorial. Taxation has no boundary, religion or race. The primary
objective of governmental existence rests on good taxing system.

[axation is important for the development of any nation. Taxation
\lso aids accountability of the government to the citizens. Government's
cxpenditures globally get's its root from good taxing system. Globally,
online tax system is now receiving attention via technological
Jevelopment. With the emergence of information technologies (IT),
improved tax administration is now at ease. Electronic revenue generation
especially in developing economy has gained tremendous prominence
contemporarily via various online services. However, even though, online
services contemporarily provide great convenience, accuracy and increase
rev enue generation. this is not without its own challenges.

Contemporarily, online transaction has changed the faces of trade
and developments with various advantages. Goods and servicesare ter{nly |
hought and sold online on a daily Hesis devoid of any physical or tangible
pﬂ%ﬂﬂé. In shoit, cash-less economy policy was designed to promote
financial intermediation, inclusion and to minimise revenue generation.

A+ was held in Matthews v {‘f'u'mrg' Marketing Board (1938) 60 C.L.R. 263 at 276. See also ; Michigan
L mployment Sec Commissian v Pard Min_h-Ap]:l 224 14 N. W 2nd 663.

AT Abdulrazay . Revenue Law and Practice”(3" Edition, Malthouse Publishing, 2015),p.9
See also similar definition of tax in United States» Butler 219 U.S. 1(1963) at pp. 61.

Nivell v. FBIR 2004 FWLR 't 859 pp. 46 - 50,
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reasing competitiveness and efficiency through the redesigning of
traditional business. E-commerce is one such activity that has generated
new dimensions in economic growth and has helped many
countries to attain a  higher level of development in recent years,
thereby creating an inyestment climate conducive for further economic
development.”  Economic development involves the creation of novel
cconomic activities. New productive sectors emerge and change
the structure  and organisation of the old activities drastically.

The history of economic growth suggests that such a
process  of structural change is crucial for accelerating growth. Economic
theorists have viewed this as a process of transformation, say from
agriculture to manufacturing or as a process involving changes in
productivity in the newly developing sectors, which in turn pushes up
productivity in the traditional sectors.” In analysing the effect of e-
commerce on economic development, ICT seems to have different
clfecison productivity and growth. First, capital goodsinvestment
in 1CT contributes to overall capital deepening and therefore, helps in
mereasing  labour  productivity. Second, rapid technological
progress in  the production of ICT goods and services may
contribute 1o higher multi-factor productivity growth in the ICT-
producing sector, And third, greater use of ICT may help firms to
mmcrease their overall efficiency, and thus raise multi-factor
productivity.”

E-commerce arguably has a potential to add a higher value to
businesses and consumers in developing countries than in developed
countries. Yel most developing country-based enterprises have failed to
reap the benefits olfered by modem information and communications
iechnologies (ICTs).' Some business models  have emerged that
overcome e-commerce  barriers in developing countries. In a developing
coumiry. a company’s success depends on its ability to simultaneously
Jeploy and manage multiple e-business models. The lack of
cconomies of scale in adeveloping country prohibits the ability of
the country's businesses to concentrate in one ora few e-business
sctivities, In relatively small markets of developing countries, firms can
add value by bundling together various products and services, Very few

" i
Camvaowu. LG Nigerian Public finance, (Joanne Educational Publishers. Onitsha, 2012), p.18

il
 ihid
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firms are willing to take risks. From the standpoint of a
i, b oS, Uk of e npp
inl . pletion of e-<commerce transactions. ”
| fSrmﬂar!){, higher estimate and value delivery by firms in
mtegration vertically and various services building is virtually
guaranteed thne. Developing countries now focused Internet to deliver
cfﬁcmml services. We must however notice that it is impossible for a
dﬂh'f::fﬂpl‘t:tg country-based company tobreak all e-commerce related
bamcrs.'k The most effective way to overcome some of the common
clogs to functional and fully industrialised world is through e-commerce.

Once this‘is done, enhanced value delivery will be achieved.

Similarly, many of the new ICT applications are simply and easily
adaptable. The economic relevance of e-commerce consists not only in the
magnitude of the online transactions accordingly, but mostly in the
changes whifzh it induces in the functioning of the enterprises which
assimilate it.” The Internet and e-commerce carries the potential of a
substantial increase of the productivity in the service field, which is the
biggest and the most dynamic sector of modem economies.”

The activities that will have the most radical
transformations under the combined action of increase of
computer capacity, of decrease of processing costs and of increase of
connectivity, will be the intensive * The opportunities for new forms of
commercial activities are not restricted to the big companies, the
SMEs being also able to benefit by these opportunities. Internet
facilitates the commerce in those areas which traditionally have been
considered non-viable. Thus, the services, which not long time ago have
been supplied almost exclusively by naliolnlal suppliers, can }:e now
performed anywhere in the world, on condllul:-n t‘hat the supphers and
buyers shall have access to modern communications, creating of new
opportunities for participation of the small and medium-sized enterprises
in the international commerce: facilitating the access to markets,
information and other resources inaccessib:le in the pasl,. t.he e-commerce
offers the SMEs aninstrument for overtaking some traditional obstacles

developing

Ibid
Bassey
Ibid
Ibid

Ibid

O U.. Companies Taxation in Nigeria, (CIBN Press, 2013), p2
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1 : ' a5
 business in Nigeria." They are usually deducted from a company's profits,

They are a great source of income for the government with which public
seryices and infrastructural development projects are funded. Digital
cconomy on the other hand is the new economic trend of business
negotiation activities on the internet. Due to this, it is very germane to
know and understand the rules and regulations regarding these very
significant contemporary global concerns.
3.1.  Nigerian Corporate Taxation

Companies income tax are taxes which are chargeable on the
iIncome of all companies operating in the country except those specifically
exempted by law. There are some emphases in the Act on the distinction
between Nigerian and Non-Nigerian companies. A Nigerian company is
defined as one which is incorporated under the Companies and Allied
Mallers Act, or any enactment in place to regulate company's activities in
Nigeria. The total profit of such company are assessable to tax irrespective
of whether or not all the profits have been derived from, brought into or
received in Nigeria.

A loreign company (non-Nigerian company) on the other hand is
defined as any company or corporation which is established by or under
any law in force in any other territory or country outside Nigeria for
example, a company that is not incorporated under the Companies and
Allied Matters Act. The profits of a non-Nigerian company shall be subject
to Nigerian tax only to the extent to which such profits are attributable to
the company's operations in Nigeria subject to the provisions in the
respective double taxation agreements if any is available with the country A
where the foreign company is registered.” l
The Component of Company Taxation in Nigeria :
a. Companies Income Tax (CIT)

Companies are subjected to tax under the provisions of the
Companies Income Tax Act of 1990 as amended. The taxation of
companies will arise on the preceding year basis at 30% of taxable profits
arrived at. The term company is defined to mean a business entity (other

than corporation sole or partnership) put in place or established in Nigeria

" James, A.A. Companies Taxation in Nigeria, pp. 7218

" Ibld
213 =
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- bgovernment securities, treasury bills, treasury or savings
certificates, documents, debenture certificates or treasury
bonds'."

Section 8 of CITA, 1990, as amended ‘charges to tax at the ;'ate_af
10% in each year of assessment the profits of any company accruing in,
derived from, brought into or received in Nigeria'. This charging provision
combines the source concept (in the choice of the terms accruing in “and”
derived from) and the remittance concept (in the choice of the terms
“brought into™ and “received in") apparently to be certain that no income
cscapes laxation since the structure of the company can become a tax
avoidance device,

However, where income is derived from more than one logical
source, which is from two or more tax jurisdictions, especially where there
s no single dominant “originating cause” it does seem that an
apportionment can be made to catch the profits attributable to operations
within Nigeria. This is particularly true given the distinction made by
CTTAbetween a Nigerian company and a foreign company.

Section 84 of CITA, 1990, as amended, distinguishes a Nigerian
company and a foreign company in its definition of the term “company”.
Thus a Nigerian company is one registered and incorporated under the

. Companies and Allied Matters Act, 1990, whereas 2 foreign company is

- the company that is one formed in line with any law in force in any

_ lermitory or country outside Nigeria'.

' The importance of this distinction lies in the separate treatment, for

- lax purposes, of the profits of the two types of companies. Thus for a
Nigerian company, by section | 1(1) of CITA 1990, 'the tax is on its global
income whether or not they have been brought into or received in Nigeria'.
But by section 11(2) of CITA 1990, for a foreign company, ‘only profits
aliributable to its operations within Nigeria are taxable', Thus the profits of

| ¢ foreign company are taxed to the extent that they are derived from

sources within Nigeria.
Value Added Tax
The idea of introducing VAT in Nigeria came from the Report of
- lhe Study Group set up by the Federal Government in 1991 to review the
 entire Tax System. VAT was proposed and a Committee was set up to carry
out feasibility studies on its implementations. [n January,

- 1993.Government agreed to introduce VAT by the middle of time the

iclevant legislation would have been made and proper groundwork done.

R
St S.9(a-g) CITA. Cap. C21, LFN, 2004 (as amended), 2007,
215
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- VATisarcplaceme nt of the existing Sales Tax that has been in operation in
_ the Federal Government's legislated Decree No.7 of 1986 which operates
and limited on the basis of residence.
The reasons for replacement of the Sales Tax with the Value Added
Tax mainly were for the narrow base of operation of sale tax in Nigeria
under Decree No.7 of 1986. The decree covers only nine categories of
gnnds_ plus sales and services in registered hotels, motels and similar
establishments. The narrow base of the tax negates the fundamental
principle of consumption tax which by nature is expected to cut across all
consumable goods and services. VAT base is broader and includes most
professional services and banking transactions which are high profit-
generating sectors.

Additionally, only locally manufactured goods were targeted by
the Sales Tax Decree of 1986, although this might not have been the
intention of the law. VAT is neutral in this regard. Under VAT, a
consideration part of the tax to be realized is from imported goods. This
means thal under the new VAT, locally manufactured goods will not be
placed at adisadvantage relative to imports. WS

Similarly, since VAT is based on the general conswmption behavior
of the pecple, the expected high yield from itwill hoostfartunes afthestate ..
governmert with: minimum resistance from the payers of.thestax. Value
Added Fax:is a-service and consumption tax :that-has- achipved:-glabal .
recognitiesand embracement in many countries of thewonidbesause itis <
relatively easy toadminister and difficulttoevade. . mimhastn unTo s, Ll

- Theyield from VAT isa fairly accurate measurement of the growth -
of an-ceonomy since purchasing power (which determines yield):increase.:
£ .w:ﬂfvmbﬁhﬁiﬁgmth&iﬂ{‘fisﬁml . rssessmrentetdshanis paidavhen:-
- . retums dre-being rendered: Th-built:in-the-new iz iskiresfimd or‘credit *
. mechahisihwhich-eliminates the nascadipgétﬂ‘mt}&mi&&xﬁﬂ%saf. the -
retail shlestax. The input-output tax mechanism in VAR alsemakegit self-
yolicing. : Swgeal B Ml -
i g];n.assence, it is the Out Tax less Input Tax tli&t*t’:ﬁh;sﬁtu;e's the VAT
- payablértisthe equivalent of the VAT paid bythbﬁhﬁi’éaﬁﬁnie‘i*uftﬁe
_ product that will be collected by the .,goyemmch_i.-j_ﬁ_[thg'ggh VAT is a
multiple stage tax, it has a single effect and does not add more than 'fhe
specified rate to the consumer price nomatter the number of stage at which
the tax is paid. _ h
Tax Treatment of Companics in Nigeria ,
Company Income Tax in Nigeriaisassessedin the following ways:
Self-Assessment of Tax Payable

216
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Scll’ assessiment is a process by which-the taxpayer assessed
‘hemselves personally in compliance with the law and files the return form
with the tax authority. Every company filing a return shall compute the
amount of tax payable by the company for the assessment year and they
must forward cvidence of retumn to the tax authority.  Filing of self-
‘ssessment return was made compulsory with effect from 1996 for every
company with tumover of one million naira and above. Failure of this and
alter several written demand, the federal Inland Revenue Service can use
hestofjudgment to assess and calculate the tax payable by the company.

Bestof Judgment (BOJ)

This method is a2 method in which, the FIRS assesses the
company’s tax, this method is resulted into in a situation where a company
did notoris yet to submit its financial record as required to the tax authority

and it Is also resulted intc when it is discovered that the financial record
which is submitted by the company is not reliable

3.2.  Digital Economy

Globally, tax laws assume that you need a certain level of physical
presence (an office, a factory, a workshop etc.) in a foreign country before
You can be assumed to have earned taxable ‘revenue from <that
country."There is a tbasensus that. existing:tax frameworks werdinot .
- dusigned with the digital.economy in mind, and there.are challengesiwith . - .
 applying the generaltmerules to taxing-digjtalitrqnsaetiﬂns:ﬁcmrcﬁ_ngjw Tt
.~ while these transactions\gencrate significant revenuesfor companies-and . -
E i individuals that transact:within the. digital :space, the huge inflow-and -

~ outflowin most cases-have not resulted in a corresponding increase-imtax ]

. revenue for the jurjsdigtions where these transactions ogeur, due.primarily, . -
| 0dhe &gt that the sepeiemproviders.donabiaygapidsatifiable phusisaly, .

| presenceinthescjurisgdictions.

iy it w6 0 o o 5
Aneconomyawhich is based on mgquaqlﬂ Skn?i m‘%}{-_ =
digital economy. Unliké businesses in the fr ditional &bnomy, compahies
that are part of the digital economy can generate significant revenue in .
lorcign countries without the need to have a physical ‘presence. or 4
. cmployees there: Under existing tax framework, no imgmﬁeant,phygical |
presence usually means no, or very little, tax for the hostgovernments:”
- The OEYGD ‘has taken steps to address the tax Gba-”“”ﬁss in.the
~ digital economy, particularly, through the Task Force on Digital Economy

|
~ GIZ Addressing Tax Evasion and Tax Avoldance in Developing Countries avallable af |
= ?‘fihlzt:;ﬂmi%hkfumgiﬂ.ntrh accessed on 16/05/2023
" Evercst-Phillips, M. 'Business Tax as State-building In Developing Countrles; Aﬂplylng
Giovernance Pﬁ&flpih in Private Sector Development' fnrernational Journal of
ﬁﬁ:twﬂm;cé'fﬂﬂa}. vol. E?}. pp. 123-154 [
Abiola, J, &Asiweh, M, “Impact of Tax Administration on Government Revenue I :
T!ig!;i[ﬂ.hmﬂll Economy-A case Study of Nigeria Jaternational Jowrnal of Business and Social

Seienve, 2012, Vol 3 NO. 8. p, 101 ]
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(TFDE)." In doing this, the OECD has considered three new and
imlerrelated ideas. First, is the establishment of new bases for determining
when a digital company was liable to tax in a foreign country? For this
purpose. some of the bases considered were revenue, number of active
users and extent of digital presence. Once this exceeded a certain
threshold, the company would be required to pay tax.” The second idea
was 1o subject digital businesses to a withholding tax (WHT) the same way
you would apply WHT to dividends and interest earned by a foreign
company. And the third just like the second is applying an equalization
‘evy, that is, a direct tax which is withheld at the time of payment by the
scrvicerecipient on digital transactions.
While none of these options or any other alternatives have-been
adopied as the applicable global standard, members of the TFDE have
however, expressed a commitment to continue working together towards

building a consensus based long term solution.
4.0. Conclusion

From the foregoing, it is very certain that with effective legal
regimes, the revenue generation from digital services in hlgena coultihe a
monumental one. Thisisbecause, due to the effcctwness of e-comn;c:ce
the world is fast mumg from physn::al busmesa transa fe
digitzl/online transactions. - Conclusively themfam, mnmdcun,gtﬁ,ﬁ'
exponential growthof the global digital economy and .its immensa
potentials, it is imperative for the tax authorities to explore a more creauv

-+ epproach4o ensurseifectivelaxation ofthe dighalsseviees inVigeri A
wS:0-Recommendationsonseis. o oo un ralpespadssvies § 4 ix i 30k

growth in“the Nigerian digital economy, ‘it*has: bedome necessary:

expand the scope of “fixed base” under Section 13 of the :CITA:
effectively capture the digital economy for income tax purposes. Lt
e Adegquate use ‘of“modern technulugy:-ﬁdif@ﬂt&"-uﬁbi ‘of ‘mddert
technology to trace and track .the global maney ‘accruing-‘in
derived from, brought into or received in Nigeria* will also aid the
cfiectiveness of the Nigerian tax regimes with regard digit:
sg¢rvice transactions.

- Ibid
Ibid
l’h'hl
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