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- ¥ PROOF OF PATERNITY UNDER ISLAMIC LAW
=3 BY
*HAFSAT IYABO SA'ADU

BERODUCTION

®= =ssence of marriage in Islam is the provisions of companionship and
=—-reation of children. For a marriage to be valid under the lslomic Law
#== must be mamiage guardian for the wife, payment of dower and
s=:=nce of minimumn of two witnesses. These are the essentials of a valld
=——cge envisaged in [slamic Law.'

= it is the establishment of a valid mariage that gives rise to proper
Botmacy or patemity of children in Islamic Law. There is a saying in
w-mic Low that Firash, i.e. matimonial authority belongs fo the husband,
81 =e jurists ogreed that commission of illicit relations by a wife or a
s=nand does not affect the validity of mariage, but the Prophet (PBUH]
=~c all the Jurists condemn it.? If as a result of illicit relation the wife
==-omes pregnant and if the husband is aware and keep mute for
+—atime or cohabits with her ofter his awareness and then come round
- ssown the patemity through Li'gn, it shall not be allowed and the child
== be affilicied to him.?

= (urists further held the commission of adultery by the wife does not
~==ct the marriage contract but it is recommended that the husband
Fould divorce her" Under Islamic Law, where

~—=rmity of a child is unknown, uncerain and. cannot be established;
w~n a child is affiliated to the mother and would be declared Walad
oo ie. bastard®. Therefore, every child must have a father and one real

2ny Toid Al-Siairawaniy (ND), Hoshiohu!l ‘odawiy, Commentany on Risalah, Yol 2, Dansd-fik,
Zajrut-Lebanon. p. 34

==aikhy M1 Fl-8imaii, Parsonct Stafus in isiom {Unpublished Manuscript] p.62
smaric Court of Appeal, iodn 2001 Annual Report, (2003), Shebictimo Publications, Hebu-
Oda p.26

4.1, Bl-Mimairi, op. cit., p. 62 ond M.A, Amball (2003) The Pracfice of Musiim Fomity Lo in
Wigeria, Tameaza Publishing Company Ld., Zara, p. 228.
sommudah ‘Abd ol ‘Al (1982). The Family Sfructurs in jskam, PR, Lages, pp. 196 - 198
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father. Once his fatherhood is eslablished, it is imrevacable. Every
must be assured of placement.

The prophet (PBUH) was reported fo have said a woman who misgl
child's legitimacy by relafing it descent to someone who
responsible for its conceplion has commitied o grave offence, dii
herselt from God, and will be deniad the bliss of etemity. Like
father who obscures his child's legitimacy by denying his responsi

Mention need be made of the cument popular slogon of
parenthood’, which cannot replace paternity. I is o phenomenon,
is not recognized under Isiamic Law.

PROOF

Under Islamic Law, Patermnity may be established through: -

i} Marriage
(i) Acknowledgement, and
(iii) Evidence.’

WE SHALL DISCUSS THESE SERIALLY.
0 PATERNITY THROUGH MARRIAGE

As earfier discussed, marriage is the right channel through
patemity may be established. The mariage in question musl be |
and all essentials of mariage contract must be complied with, These
consent of the two parties, consent of the parents especially the father
his representative, payment of dower and the ceremony to ake

between al leas! two witnesses®. A virgin's silence signifies her assent
the proposed marriage. A woman who has lost her virginity must give
assent in words.” In Islamic Low, o virgin can only be given in marria

*  Ibid.p. 190

" Sheikh M.T. El-Nimaid, op: cit.,, pp 208 - 214,

F.H. Rwdon, [1978) Mol low, Luzac & Company, London p. 92
Y lbld pp, 93-94
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e o =Jion (father or his representative] but the divorced or the
T== 2 gight to glve herself in marfiage, and prohibit the guardian
s=r=r=nce when the woman herself is satisfied.'® Although Imam
== == gives freedom fo the virgin who has reached the age of
= marry according fo het choice, the consent of the guardian is
=== = = conditions of maminge. V!

= T2 lypes of mariage where patemity can be established
w==re such marriage is not prohibited under Islamic Law like the
== 2! lactors that make a woman permanently prohibited to man.
== nasab (consanguinity), rida'o, (fosterage) or musaharah

Other forbidden mariage include a marriage with a woman in
= ng Hojj, mardage with @ man who has four wives, mariage
= =Zah, marriage with a maried worman, Nikahush-Shubhah, i.e.
contracted in genuine mistake, and Nikahush-Shigar which
== «%en marriage is in exchange for the marlage of another

= Toorant to stress that after a couple might have complied with all
===ntals of o valld marrioge under lslamic Low,

= —ust be consummation of such marriage.' It is after consummation
=z macy can be fully established.'®

== Z: potemity or offinity is not considered through physical

== T once bul by consideration of the period within which the child is

= =%ar consummation of the marrioge of his parents.'®

WSRO PERIOD OF GESTATION:

s==orong to all Sunni Schools of Blamic Jurisprudence, the minimum
s of gestation is six months.””

“ooTanman L Doi, (MDY, Shariah; The lslomic Low, ksan Islamic Publishers, Ibadan, p, 141,
* amball, opoeit, p 157
= =p 158 =%
==n MLT, El-Nimald op, cit, p, 208,
T Malkatia {T998] ISCNJ .48 ot 51, pariculorly halding 4,
=ty Dasugi, (MDY, Dorul-fikr, Beinut-Lebanon Vol, 2, p. 459, soe also the cdate of Jofou vs
— =iis
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= her gudrdion [fother or his representative] but the divorced or the
woow has the right fo give hersell in marrlage, and prohiblt the guardian
s=m interference when the woman herself is sofisfied.’™ Although Imam
2=« Hanifah gives freedom to the virgin who has reached the oge of
soerty to marry according to her choice, the consent of the guardian s
=\ one of the conditions of mariage.'’

—=wever, the types of mariaoge where patemnity can be established
~ciude where such marriage is not prehibited under [slamic Law like the
—=sence of factors that make a woman permanently prohibited fo man.
Tese are nasab [(consanguinity), rida’o, [fosterage] or musoharah
==nih)"?, Other forbidden marrioge include a mariage with a woman In
srom during Hal, marrioge with a man who has four wives, mariage
awrng Iddah, marricge with o married woman, MNikahush-Shubhah, ie.
=cmiage contracted in genuine mistake, and Nikchush-Shigar which
sccurs when marriage is in exchange tor the mariage of another
soman. '’

¥ = mpartant fo stress that ofter a couple might have complied with all
== assentials of o valid mariage under Islamic Law,

=== must be consummation of such marrigge.' It is after consummation
== legitimacy can be fully established."

£ child's patemnity or affinify is not considered through physical
s==rhlance but by consideration of the period within which the child is
== after consummation of the marriage of his parents.'®

MNUM PERIOD OF GESTATION:

sccording to all Sunni Schools of lslamic Jursprudence, the minimum
sesod of gestation is six months."’

socurRohman | Dei, (MO, Shariah! The lslamic Low, tksan Islomic Publishers, Ibadan, p. 141,
=]

WA Ambali; op. gil., p 157

= pp, 156 - 161

Sr=ich M.T. El-Mimaini oo, clf., . 208.

=ou Y, Mailatia [(1998] 1SCNJ .48 af 51, poriculaty holding 4.

s=shiech Dasual (NDY, Daral-fikr, Beind-Lebanon Vol. 2, p.45%, see also the case of Jotou vs

Modoiio,
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urists make a condition that the husband should be fuily-grown
duse no pregnancy is normally expected from a minor and they also
2 on the guestion of the six monihs. The agbove is g consensus. But
-0Onsensus was because of their understanding from the two verses af
suran on the subjects. They are chapter 46 verse 15 and chapter 31
: 14. We will now look at the two verses together.

“... The carrying of the child to his weaning is a
period of thirty months.,,""
... In travaill upon travail did his mother
bear him, and in years twain was his
weaning...""*

the first verse says that the child's carmrying and his weaning take
months while the second verse says his weaning is two years.
fore by subfracting the two years .e. 24 months from 30 months we
> months, which is considered the minimum pericd for a body io
Jlete its growth and come out of its mather's womb. 2 In effect the
ittributes to the

' |

and the paternity of a child bom to his wife not less than six months
irriage?

urists unanimously tolerate five days less than six months and no
¥, Although they agreed as to the period of six months, they
2d from what time does that period count. The three Imams say that
~ 1 counis from the date of consummation, or the possibility of
immaticn, while Imam Abu Haniia $ays: 'the period counts from the
of the contract, because of the saying of the prophet (SAW) that
nacy is to wedlock'.** In Islamic Law, the legal presumption that a
baorn to a married woman is the legitimate child of her husband is
1 on the Arabic maxim *Al-Walad-Lil-Firash™ meaning 'the child

ran 46: 15, As-Sayyid Sablg ND), Fighus-Sunnat, Darul-Turain, Cairg, Yol 3 p. 327
ran 31:14 see furher Quran 2:233

shipoh Dasugl Vol. 2 p, 459,

;|

m Abui-Wolid Muhommod  Al-Qurck [1425-1424/2005), Bido'oyal akMuichid - wao
ayaf ul-Mugiosia, Dar £l Fike, Baing-Lebanan, Yol, 2 PR p29] — 293,
1
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patemnity of the wife's pregnancy or child. In this case, the husband
eslablish the allegation of Zing, ie. adullery, by producing
eyewilnesses of unimpeachable status. If he fails to proot it accord
ihe court would resort to Li'on. He is then subjected fo take caih

times and the fifth fime he would dsked that the curse of Allah be o
if he was telling lies.

The wife may react fo the allegation and the oath, if she admits: th
takes its course, But if she denies, she foo is subjected to take oath
times and the fifth oath shouid be that she solemnly invokes the wr
Allah on herself if he is telling the truth

The consequence of such an oath is that the woman will be it
adultery punishment and the child remains legaily fatherless. The
could inherit his mother but not his father nor is ine father able to |
out of the son's properiy If he was

fo die before the father. The marriage beiween the couple is di

forever™ If the husband refrains from faking the Ogith he is to
punished by "Hadd” of gadhaf i.e. 80 lashes. Imam Shafi'i and Ha
agree to this, but Abu Hanila said he is fo e detdined or imprisoned
he swears or the wite confess or she divarces or withdraws his acous
or else. he is fo be punished. If the wife too refuses to swear than she
be punished by “Hodd" of stoning if the marriage is consummated or
100 lashes. Both Imam Shaii'i and Hanbal agree, but Abu Hanifa says
is fo be defained or imprisoned unfil she swears® As soon as bof!
husband and the wife complete ihe oath the judge will pronoun
divorce.™ This type of divorce is known as Talag ba'in where the
are permanently prohibited fo re-marry. They can pever ma
ancther again and ine child will not be aftached to the husband.

According to both Imam Shafi'l and Hanbal and Abu Yusuf of the
School if laler the husband declare that he lied on her, then he

*  Quran24:4-9

®  "nkroduction to lbamic Law of

Abdulkadir Orire In 1991 Judiclal Lechure: Confinuing Educafion 1ot he
Professional Pubtlisher Limited, Lagas, p.28

Sheikh M.T, EL-Nimeir. cp.clt., p.19]

#  Hashivah Dasug, Vol 2 p.447

3
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nished by hodd and they con remany and his previous denial of
s=emity will be removed and the child will be alfoched to him*® B is
moortant 1o slress that Lon is only resorted to when the couple are
Bsims, sane and mature, In the case of denial of patemity, the
f=cand must be copable of putting ¢ woman in a family way. *

B- before there can be Lion, there must nat be sexual relalion

Eween the couple at all, or the sexual relation would have been too far
oy or too shot to deliver the child™®

= that mere resemblance of the child and the fother should not be
#< as a basis of determining the paternity of the child®,

BXIMUM PERIOD OF GESTATION:

Fough, all jurists cgreed as to the minimum period they differed as 1o
& maximum pericd. Imam Maliki says that a child stay for a period of 5
B i its mother’s womb while the Maliki Jurists saov the child remain in
Fmoiher's womb for seven years”’. Muhommad Ibn Al-Hakam, fhe gract
P woid thot o baby does not remain in his mother's womb for moe
- one year". The Shafi'i and the Hanbali jurists say that the child may
#cin in its mother's womb for four years. The Hanafi jurists say that the
82 may remain in its mother's womb for two years™. The Zahid jurists
e=her with Imam Ja'afar Sadig say that a baby remains in its mother's

¢ "ne months only®. None of those sictements is suppored by any
gharity. it s just o mere =xperience,

= Rushd, the greatl Moliki jurst affirms and prefer the views of lbn Al
=am and the Zahid jursts and he odds that the rules are based on the
#=al happening and that on the exceplional case the period of nine
&hs and one year are the nommal periods.”  Speaking on the

Ehaikh M.T. B-Nimari, op.cit., p. 192
MAAMmbal op.cit pp.227 - 228
=)

I

Exlaver ol-Muffohid, Vol 2. p 291
k-scryid Sabiq. op.clt., p.327

B

ssculiah N (1391 — 1971), Kfob-Saokni Dond-kiab, Suds, Vol 1, p.39
==
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maximum period of gestation, the court of Appeal™ held that
aftributes 1o the husband the patemity of a child bomn to his
perod of nof less than six months of the marriage betw
parties. The same result will follow where the child Is bormn wil
not more than seven years of the termination of the marriage
of the child represents the end of the wife's Iddah period.

This is in a situation where the wife carries the pregnancy for
after the termination of the mariage between her and the hu
the birth of the baby terminates the wife's Iddah period. In the
means she has been pregnant before the divorce ook plac
could not deliver it at the normal period of nine months undil

years. In Islamic Law, Iddah of g pregnant woman terminates
relieved of the burden. ®

The Cour of Appeal held further that under lslamic law in any
where paternity of a child is in dispute and where the mother ha
contracted a second marriage, the essential thing to establi
long is the period from the date of the second “marrnage
delivery by her of the child.

Thus, it @ woman gives birth fo o child within a period that did not
the maximum period of pregnancy the child delivered will b
belong to the first husband unless he waives the patemity through
imprecation (Li'an) **.

It is important fo stress here that this rule is limited o women who
remarry of who remarried and gave birth to the child before the
months of the marioge. |f this happens. her subseguent m
becomes voidable, because the woman has married while observi
iddah;* and she will be ordered to go back to her first husband.
the woman gave birth after six months from the date the marric
conliacted, then the child will be that of the second husband.*
{in PATERNITY THROUGH ACKNOWLEDGEMENT

Aishetu Mayaoki and 1 OF Vs Athaji Nda and Bida'ayol al- Muffohid, Vial. 2 0,291
2 Qur'an &5:4

Alshatu Mayaki and T O Vs Alhaji Ndg

Quran 2:235; Hoshiyoh Dasugi, Vol. 2 pi218 and Ruxlon, Maliki Low Ch.¥. pp.90-91
Hastiyah Dosugi, op.cit,, Vol.2 p.459
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In the preceding lings it has been explained how patemity of children is
sstablished during wedlock or lddah. Bul sometimes it happens that a
marrioge fakes place between a man and Taiwo and all essentials of
contract of mamage as stipulated By |slamic Low have been complied
vith. Aftar-this, the man now travels out and gfter sorme years come back:
inquire about his wile and were inld that she has traveled to Lagos. on
gefting there, the man mistook Kehinde to be his legol wife and she also
pretends as if she is Taiwo. The two of them have dffairs together and the
marn fravel out again. After some years again come back and were toid
that his wife is pregnant and the wife (Taiwo} denied that she is not
oregnant, But Kehinde now says she 15 pregnant for the man and he
acknowledge it saying he mistook Kehinde for Taiwo because ihey
-esemble one onother. In Islamic low, such acknowledgement of
declaration is the strongest proof that the child is the legitimate child of
wal man. It means he was acting under Q mistaken believe that Kehinde
waas his wife:

o lslamic Law, o mamage confracted innocently in error, like the above
=xample is adjudgsd by all schools os void but punishment of Zina shall
ne waived ¥ In a situation where the punishrent of adultery is waived,
she child is offiliated fo the man. If the punishment is walved for Shubhah,
aycusable error, thers is no consensus on the validity of such marmage
st the child shall be affilicted 1o the man. It is only when the punishment
. not waived that the child is not affiliated.®

However, Kehinde was aware and pretended not 1o know. Thera are two
wles here. First, is Kehinde g virgin and second, is she a divorced of
vidow? |t she is ¢ virgin and @ minor she ought to have obtained the
~onsent of her guardian, and there must ba witnesses. The dowry may ba
Hiffered and paid later’”

¢ aaneShoykn Ahmad b Ghunalm Al-Azhary (137401555}, AlFowokiiud Dowwany,
Commenfany on Risaliah, 3rd 1, Mustato Al-Babiy Al-Haoloki & Sons Press Lid, Caoiro, Vol, 2
ol
B phamod D, Yosul ARKalny (ND, thiarol Abikom ofa Tubfolul Hukkam, Dand Filer
Lebonon, P85
Apdul Ranaman L. Doi, opcit, p.141 and 0,145, ses alse MA, Amball. op.cift, p.1 54
i
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She has failed to comply with the rules and there was no legal
between them. It means she has offered hersell for marriages

woman cannot be married by hersell under Islamic Law Therefar
relafionship could be declared null and void and the child be

But if Kehinde is a divorced or a widow, she has right to dispose of
(in mariage) than her guardian.* It means marioge betwaen them:
valid and the child is o legitimate child. Under Isiamic Law, in
situatfion, she has not committed any offence but what she has do
wrong morally.

THE CONDITIONS OF ACKNOWILEDGEMENT ARE:

(a) the paternity of that child is unknown or uncertain and
not been established in anyone else:

is]] the ages of the acknowledger and the acknowledged
such that they may be father and son or daughter i.e. t
should be a ditterence of about say 15 years of ages;

(=] the child if it is ot an age of understanding should con
and agree with the acknowledgement: and

(=]} the Qcknowledger could have been the lawiul husbang
that child's mother i.e. there was no marriage impadim
whether permaonent or temporary and that she W5
known as a common prostitute.*

In Maliki madh-hab such ocknowledgement should be based
Geeurate facts and that which appear to be frua®.

[11] PATERNITY THROUGH EVIDENCE

= lbid. p. 141

= g,

2 lbid.

®  Shelkh M.I. B-NImcin, op.cil p.21a
bl
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evidence fo prove her aliegotion. In such cases evidencs of two
females is sufficient™,

In Honafi scheool the evidence of one woman is sufficient and Hanbali
school share the scme view whila in Shafi School, the minimum number
for such evidence Is four famales ™

CONCLUSION

In the foregoing study | have given an exposition of Proof of Paternily
under Islamic Law. It hos been shown clearly that Islamic Law as a legal
system is copable of focing even modem challenges where matured
Qirls became pregnant and the parents are awore of her retationship
wilh the man involved and pretend not fo know unil she becomes
pregriant,

Thev as parents have the right to separate them but they keep mute. i
means they have given their implied consent and the entire community
stonds as witnesses to the relationship because they hove been seen
fogether for a very long fime. The Dower may be paid later as earlie
chscussed in the paper.

Furthermore, the study has thrown more light en the proof of poternity in
Both the substantive and procedurmal aspect. The issues are, for purposes
of refreshing our memories, tha following: patemity through marriage,
paternity through acknowledgement and paternity through evidence.
Likewise, on aftempt hos been made to examine all the above issues:
within the meaning of the Holy Quran. Hadith and other subsidiary
sources in line with views of various Schools of ltlamic jurisprudence, A
fhe end of it all, it is my considered opinion that Islamic Law serves af
time and purpase.

" lbratim lbn AR Tbn Farhun, (NDY) Terbsiratul Hukkam, Darul-Fikr, Beird-Lebanon Vel 2. P29t
and Jatou Ve, Maitafiva ot p.51 holding 4.
ol Sheikh M.T. E-Nimair, ep.cit, p.214.
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