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ABUSE OF RIGHTS DOCTRINE: A CONTENDING

By Olokooba S\ and Sola Animashauyn’

Abstract
Taxpayers are given the right to plan and limit their tax liability

applicability of the doctrine to Nigerian situation and concludes
that, though the importance of the application of this doctripe

1.0 INTRODUCTION,

Tax avoidance is a legal means of minimizing taxpayers’
liability with regards to tax payment. Unlike tax evasion which is
purely criminal in nature, taxpayers all over the world are
permitted to plan and arrange their tax liability in & way that such
payment will not be tog high; however same must be done in
accordance with the law. Unfortunately, while hiding under the
pretence of tax avoidance, some individuals and corporate
ogranizations are found to be wrongfully and fraudulent] y

* B.A. P.GDE, LL.B., Ph.D. (Unilorin), LL.M(Ife), BL. Senior Lecturer,
Department of Business Law, Faculty of Law, University of llorin. .
" B.Sc, M.Sc, MBA, LL.B., LLM,, B.L,, Kwara State University, Malete Horin
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 Abuse of Rights Doctrine: A Contending But Not Contentious Doctrine In The
Contemporary Nigeriail Tax Jurisprudence

A ding lpaying their due rate; hence the abuse of right doctrine
ed by courts in checking fraudulent practices in tax planning.
fHe interesting developments of tax jurisprudence in the last
ade is the importation of the concept of abuse of rights in
fing the limits that a tax payer may go in legally planning his

ax affairs in @ way to limit his liability!. The concept which was
;»'plained in the case of Barclays Mercantile Business Finance Ltd v
?;Mmuso;ﬂ was that a practice was abusive if the transactions
‘concerned resulted in a tax advantage the grant of which would be
,contrary to the purpose of legal provisions. The more interesting
‘development is that of the Centros Case? and other European
Court's decided cases where the argument was advanced that as
the concept may be use to check abuse of right in tax payment, it
may also be used to protect the citizen-against a State Institution
or an exercise of the law*. However, the European Court of Justice
‘was clear in stating that the doctrine was not a general anti-
‘avoidance principle, nor could it be used to invalidate all
structures where fax mitigation comprised merely one of anumber
of driverss. Indeed the doctrine does not operate in a vacuum-it
must be considered in conjunction with other well established

principles of community law such as legal certainty and fiscal
neutrality®.

1 Abdulrazaq M.T. Principles & Practice of Nigeria Tax Planning and Managenient
(2~¢ Edition, Stirling Horden Publishers Ltd. Lagos, 201) .

pl

2(2005) STC1. See, also Abdulrazaq ibid, p.32

3(1999) ECR 1-1459 See also ibid |

+This doctrine was also applied by the European Court of Justice in Halifax case.
Case C-255/02,(2006)STC 919

e tasbar.com/ documents/ Abusc_of Rights
Doctrine_on_\/AT_plarming_,Hui_L'mg_mcCarthy pdf.>accessed
December 2014

6 ibid

on 20
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. The concept of abuse of rights refers to situations in which a right
is formally exercised inconformity with the conditions laid down
in the rule granting the right, but where the legal outcome is
against the objective of that rule. Thus, the tension between the
strictapplication of a rule and the true spirit of that rule is at stake.
In such situations, the principle of the prohibition of abuse of
rights functions as a corrective mechanism to the strict a pplication
of a rule of law, thus, it will reduce the ‘abusjve’ exercise of the
right granted by that rule to a normal use through reliance on
fundamental standards of pehaviour, such as good faith, fairness,
morality, justice, or the respect of the finality of the law?.
Structured into- six sections, the next section is on the notion of
what right of abuse in tax matters entails while section three
focuses on the theoretical background of the doctrine of abuse of
right In tax matters. Section four of the paper discuses the
acceptable forms of tax planning and section five focuses on the

contending nature of the doctrine of abuse of right in the tax

 jurisprudence. The paper ends in the sixth section with conclusion
and recommendations.

2.0 THE NOTION OF ABUSE OF RIGHT
An abuse of rights in civil law is when a person may be

liable for harm caused by doing something the person has a right
to do if the right is exercised for the purpose or primary motive of
causing harm, or is exercised against moral rules, good faith, or for

7A. Kjellgren, ‘On the Border of Abuse: The Jurisprudence of the European Court
of Justice on Circumvention, Fraud and Other Misuses of Community law’ EBL
Rev  (2000), 179, L. Baudenbacher ‘Uberlegungun  zum verbot des
Rechtsmissbrauchs im Europaischen Gemeischaftsrecht, ZfRV (2008)205, V.
Karayannis, ‘L'abuse de droits decoulant de I'ordre juridique communauraire. A
propos de I'arret C-367/96 Ale, all cited in Annekatrien L ‘The General Principle
of the Prohibition of Abuse of Rights: A Critical Position on Its Role in A Cedified

European Contract : Law’ available at<
WWW.iuscommune.eu/ himl/ prize/ pdf/ J00-Lenacit > accessed o 20
December 2014.
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a purpose other than the one it was granted for®. There are many

names used interchangeably for this concept or group of

Lt

" overlapping concepts such as ‘abuse of law’, “abuse of right’, ‘abus de

droit’, ‘fraus legis’, ‘fraud on the law’, ‘abusive practice™. Advocate

" General La Pergola opined that “ it is however by no means easy

to define the scope of that(abuse) principle”1® The European Court
was not always very coherent towards the scope of Abuse!t,
sometimes naming it “avoidance”12, “evasion”13, “circimvention”™,
“fraud”i3, or simply “abuse”16, Abuse has been the only term used
since 19997 and it is regarded as common denominator of all the
above mentioned terms.!8

There is still no precise definition of “abuse of rights”. Instead
there is an evolving body of EU case-law, formulating the
circumstances in which abuse may be present. In the absence of a
national abuse provision prescribing those circumstances, the
purpose of the doctrine is to catch cases where either a person is
attempting to rely on a European legal right to circumvent or

# Bryan A.G Black’s Lmw Dictionary, (Paul MInn Publishing Company, 1999)p.10

9 Roderick Cordara QC Abuse Of Law :Origins and History in EU Law Paper
presented at the Bar European Groups Annual General Meeting in Ljubljana,
Slovenia, June 2005

% Case-212/97, Centros Ltd v Eilivervs-og Selskabsstyrelson,1999ECR 1-0145

1' Bobic Ana (2011) Prohibition «f Abuse of Rights in the EU .

12 Case C-23/93 TV 10 Commissariat voor de media ECR 14795

13 Case 115/78 j Knoors v Staatssaecretaris van Economische Zaken (1979) ECR 399.

3 Case 229/83 Leclerc and ors v Au Blevert and ors (1985) ECR1

5 Case ¢-367/96 Kefalas & ors v Elliniks Dinosio (Greek State)& OAE (1998) 1-02843
6 Case c-441/93 Panagis Pafitis & ors v Trapeza Kentrikis Ellados A.E. & ors (1996)
ECR 1-1363 '

7 Case ¢-110/99 Emsland-Starke GmbH v Hauptzsllamt Hambirg-Jonas(2000) 1-779 -
‘8 Bobic Ana op cit, note 11

o1
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displace national law, or a person is looking to gain a financial or
other advantage by way of an abusive use of community law?®.
The former situation arises in relation to direct tax, where
taxpayers scek to rely on a fundamental Community freedom to
influence the domestic tax treatment arising thereon, as was held
in Cadbury Schweppes plc.?

The doctrine is by no means a general anti-avoidance provision
such that all transactions obtaining a tax advantage are caught. On
the contrary, the unequivocal language used in decisions of the
ECJ suggests that forfeiture of a taxpayer’s rights shquld only be
justified in circumstances where the taxpayer’s actions are so
extreme that they severely distort or frustrate Community law.
The ECJ?! defined the scope of abusive actions as those where a
person sought to rely on a provision of community law for the
* purpose of deriving “an improper advantage, manifestly contrary
to the objective of that provision”

Doctrine of abuse of right in tax matter is essentially a concept of
the French civil law with varying reflections in many, but not all,
continental European systems. In its basic form, it may be defined
as the exercise of a person’s rights in a manner which is
unreasonable, with consequent harm to another, whether there
2rm or mere carelessness or indifference as to harm
resulting?. It is related to proportionality - at least in its private

ive or inappropriate use of private

Jaw manifestations. The excesst
rights is not to be su pported by the law?. If not now that countries

of the world are titling toward purposive legal interpretation,
there appears to be no equivalent doctrine in English common law,

was intent to h

19<www. taxhar.com/documen ts/ Abuse_of Rights
Doctrine_on_VAT_plannin g_Hui_Ling_mcCarthy

December 2014

2 Case C-196/04,(2006) STC 1908
21 [n Diamantis’s cse , Case-373/97.(2000)ECR [-1705 para 33

2 Roderick Cordara QC op cit, note 9
B ibid

20

pdf.>accessed  on
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Contemnporary Nigertn Tax lurisprudcucu

. Albnse q/‘Rights Doctring:
o be the law. It held that if a right

Bmdford v Pickles? continues t
to the motives with which it is

axists, no enquiry is made ac
‘e harm it will cause (assuming

sercised, nor t the right is
sercised properly and with discretion). The English law
é§poused the ‘clean hands’ and ‘clear conscience’ concepts in
English equity law and practice?.

The concept of Abuse of rights is well developed in the European

Union Law and this made O'Shea to define it as “an improper
idvantage gained from exercising the fundamental freedoms Of

itilising EU law rules”?.
10 THEORETICAL BACKGROUND

«  The best starting point is to answer the pertinent and deep
juestions of legal theory put forward by Schammo?, Uiz ‘Why
‘hould one’s freedom pe limited if one respect the letter of the law?
should individuals not be allowed to choose the most permissive
sr cost-efficient legal regime?’ French legal theorist Planiol? in
siticizing the doctrine Affirmed that ‘e droit cesse oii I'abus’ (a right
-annot be abused) and that such a proposition was ’logomachies’
‘having a rightand abusingitisa contradiction). Rebecca and John
2ebble?? opined that while certain anomalies such as aggréssive

tax avoidance which rely on mere technicalities should be arrested,

2 (1895) AC 587
5 Roderick Cordara QC op cit, note 9
2% O'Shea Tom ‘Tax Avoidance and Abuse of EU Law’. The EC Tax fournal

Vol112010 -1l

7 P. Schammo, ‘Arbitrage and Abuse of Rights in the » ! '

2008) 14(3) European Lmug]ourunl p.356 g o BC Legel Sy e

?; Planiol.M. , Planiol M et al in Wolfgang .S. :

Sn%fszleafzcj\/ z;” :r}cil. Ié)hn P. Saint Louis University Law Journal, Vol. 55 Sanford E.

gt 2(.”0 \;t'n .oufcr?ncc on Cnhca_l Issues in International and Comparative
, ictoria University of Wellington Legal Research Paper No. 8/2012
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aw should not be a casualty. Event

doctrine cautioned that the doctru

an concept which is applied only
application rende

the need for certainty of |
most fervent advocate of the
of abuse of rights is ‘a civili :
limited circumstances because its . :
unenforceable one’s otherwise judicially protec.‘t‘ed. 1‘1gbt$.
\d Forte % stated that an individual faced thb high t
burden and multifarious taxes is entitled to maximization of k
net wealth by manipulating his affairs within the law; they furth
stated that the relative large size of the public sector and tt
the government p!

concentration of the power in the hand of
individual tax payer at a disadvantage . They espoused thr

models to drive home their point. First, thatan individual taxpay
has limited power or what was described as ‘fiscal illusion’, tr
only influence he has is his single vote; second, taxpayers react
tax burden by forming an interest group and favouring
candidate that are likely to lessen their tax burden, however the
posited that the candidate talk about their expenditure rather tha
" the manner of raising revenue. Third, the existence of differer
“class interest, which lobbies and influence tax policy creates clas
conflicts. Thus the group that obtains substantial tax concession
must do so at the expense of the other groups2.
A proponent of this doctrine stated that while certain lege
planning may be legal technically, they constitute an abuse whic!
is ‘immoral, socially and politically unacceptable behaviour’3. H
further singled out Multinational Corporation for pauperizin;
their host countries through corporate tax avoidance and that ha

Peacock a1

% Court of Appeal of Louisiana, Fourth Circuit in Schwegiann Bank and Trus
Company v. Steplen Lewis Dunne, Charlotte Gwendolyn Robinson Dunne, and Hacket
& Dunne, A Partuership. LCA-96-CA-2410. Decided: April 30, 1997

?1 Peacock Allan and Forte Francesco ‘Tax Planning, Tax Analysis and Tax Policy
in The Pslitical Econciy of Taxation Peacock (Allan and Forte Francesco, 1981), p 5

32 [bid p 15-17.

33 . .. _

4 :J)’.Od LIPSCI'II rf’x abusc as 2 Business and Human Rights Issuc™ Shift Project
1 tP~WWW-ShlffPI'OJCCt-Ol'g/az‘ticlc/taxabuso-businness-&nd-Imman-rights-

1ssue> accessed on 18 Octaber 2014
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negative implication on development, poverty and human rights.
- He admonished lawyers to play a positive role in addressing tax

abuse, given their involvement in drafting tax laws, structuring
transactions and advising corporate clients on tax planning
matters. Andras Sajo,* a European Court of Human Rights judge
argued that the doctrine was a legal reaction to cure selfish

- individualism, a constitutionally necessary reacion to

individualistic liberalism; a kind of legal tool to cure moral

4.0 ACCEPTABLE FORMS OF TAX PLANNING STRATEGIES

Tax avoidance is the legal usage of the tax regime to one's

. own advantage, to reduce the amount of tax that is payable by

means that are within the law. Tax sheltering is very similar, and

" tax_havens are jurisdictions which facilitate reduced taxes®. The

term tax mitigation is sometimes used; its original use was by tax
advisers as an alternative to the pejorative term tax evasion. "Tax
aggressive" strategies fall into the grey area between commonplace
and well-accepted tax avoidance and evasion. This has made some
developed countries such as the United States (since 2010);
Canada, Australia, New Zealand, South Africa, Norway and Hong
Kong have passed General Anti-Avoidance Rule (GAAR) statutes
which prohibit "aggressive tax” avoidance®. In addition, judicial
doctrines have accomplished the similar purpose, notably in the
United States through the "“business purpose" and "ecomnontic

% A. S&jo, ‘Abuse of Fundamental Rights or the Difficulties of Purposiveness’ in
A. S&jo (ed.), Abuse: The Dark Side of Fundamental Rights (Eleven International
Publishing, 2006),p 2 _

% <en.wikipedia.org/ wiki/ Tax taxation accessed> accessed on 21 May 2014

% Rebecca Prebble and John Prebble Saint Louis University Latw Journal, Vol. 55
Sanford E. Sarasohn Memorial Conference on Critical Issues in International and

(8.‘;2:;;1:1;-«7!:'1:0 Taxation, 2010 Victoria University of Wellington Legal Research Paper No.
12 '

——
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substance" doctrines established in Gregory O Heloerin, 37 where the
Supreme Courl of the United States ruled that although the letter
of the law have arguably been complied with, the intention of the
Act was not to allow reorganizations merely for the purpose of tax
avoidance; and in the UK through the Ramsay casc®, where the
House of Lords decided that where a transaction has pre-arranged
artificial steps that serve no commercial purpose other than to save
tax, the proper approach is to tax the effect of the tra nsaction as a

whole¥.
Though the specifics may vary according to jurisdiction, these

rules invalidate tax avoidance which is technically legal but not for
" a business purpose or in violation of the spirit of the tax code. The
- provisionof the French tax Anti avoidance law, Art L. 64 under the
* heading “procedure de repression des abus de droit” is instructive. It

stated thus:
Acts which conceal the true nature of a contract or of an
- agreement are ineffective against the tax administration if they

~employ clauses:
~ (a) which give rise to lower registration duties or real
- estate registration tax;
(b) or which disguise either the generation or the transfer
of profits or income;

(c) or which permit the avoidance, either in whole or in
part, of turnover taxes on the transactions carried out

- ... pursuant to the contract or agreement.
The tax administration is authorised to restore the true nature of the

- transactions challenged.”40

37(1935) 293 U.5. 465,

BW.T. Ramsay Ltd. v. Inland Revenue Commuiissioners [1982] A.C. 300.

% The Inland Revenue Commissioners v. Burmah Qil Co. Ltd,[1982) S.T.C. 30,
“H.L.(S¢.); 'see also Collector of Stamp Revenue v Arrowtown Asscts Ltd [2003);

~ Eilbeck (Inspector of Taxes) v. Rmwling, [1982] A.C. 300.

40 0, . . . .
ini.'IA: e }{or example, in Germany Article 42 of the Abgabenordnung (see Kruse and Diiren,
1pke and Krusc, Abgnbenordnung, Finanzordung, Otto Sclunitdt, Koln, 2003, § 42),
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£ 1n French law, the doctrine is of two variants: abus de droit and
aude d la loi*!. The former is described as ‘the exercise by a person
8 0f his or her rights in an excessive manner which causes harm to
ranother’; the latter occurs when ‘a person performs a legal act or

places himself/ herself in a specific legal situation with the intent

" which embodies the concept of abuse of legal institutions (‘Steucrumgehung durch
Mifbrauch  von Gesmltungsméglichkeitcu'); in  Austria, Article 22 of the
Bundesabgabenordnung (BGBL Nr. 194/1961), as amended, whicl: also incorparates a
similar concept of abuse of civil law formns and legal structures (‘Missbrauch vori
Formen und Gestaltungsmaglichkeiten des biirgerlichen Rechts’); in Finland, Article 28
of the Laki verotusmenettelystd 1558/1995, which likewise applies a nation of abuse of
civil law structures in tax law; in Luxembourg, Article 6(1) of the Lot d’adaptation
fiscale, 1934, whicl ngain applies a similar concept of abuse. In Portugal, Article 38(2)
. of the Lei Geral Tributdria (Decreto Lei 398/98 of 17 December), as amended by Lei No
. 100/99 of 27 June and subsequent legislation, contains a general anti-avoidance provision
according to which ‘legal ucts essentially or mainly designed, by the use of
* artificial meaus ... or by the abuse of legal forms’, to reduce tax obligntions may not
produce effects in the tax domain. In Spain, Article 15 of the Ley General Tributaria (Ley
58/2003, of 17 December 2003) concerning conflicts in the application of tax law
provisions (‘Conflicto en In aplicacién de la norma tributaria’) relies on concepts such
as that of manifestly artificial acts or transactions; in France, Article L. 64 of the
Livre des procédures fiscales applies the notion of abusc of rights in tax law, comprising
the abuse of rights by sham operations and abuse of rights by evasion of the law;
in Ireland, section 811(2) of the Tax Consolidation Act 1997 contains a general anti-
avoidance provision under the heading of transactions to avoid liability to tax, mnking
use of notions such as that of transactions ‘not undertaken or arranged primarily for
purposes other than to give rise to a tax advantage’ (see section 811(2)(c)i)); in
Italy, Article 37bis of Decreto Legge 60071973, introduced by the Decreto Legislativo No
358 of 8 October 1997 (Gazzetta Ufficiale 1. 249 of 24 October 1997) contains a general
anti-avoidance provision based on the notion of legal acts without legitimate
econonic justification (‘atti privi di valide ragioni economiche’); in Sweden, Article 2
of the Lag om skatteflykt (1995:575) (Law on tax avoidance) contains a general anti-
avoidance provision, referring to the notion of tax advantage as the main reason for n legal
acl. In the Netherlands, the courts frequently refer to the case-law concept of fraus legis
in tax law, so that the question st ke considered whether the sole or decisive ain
underlying a transaction is to gain a tax advantage.”. sce generally Roderick Cordara
QC op cit, note 9

% P. Schammo, ‘Arbitrage and Abuse of Rights in the EC Legal System’ (May
2008) 14(3) European Law Journal p 355-357
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to avoid or to circumvent otherwise applicable mandator
provisions’s2, : ,

Bobic# stated that the concept of abuse encountered by the ECJj
of three forms: u turn construction, fraud and misuse. Sh
distinguished the three terms i.e. the central difference betwee
circumvention and misuse is that in the case of circumventior
individuals are using Union law as a tool to escape the applicatio
of national legislation of one Member State, and to cause th
application of national legislation of some other Member State
When it comes to misuse, individuals are using rights conferre
upon them by Union law contrary toits purpose by acting contrarn
to good faith.

Both misuse and fraud involve the improper use of Union law
However, while fraud requires certain “illegal” activity, such a
forgery, misuse represents reliance on Union law without acting
in good faith. The final difference is the one betweer
circumvention and fraud. The difference here s the most obvious
and results from two circumstances. The first being that when il
comes to circumvention, an individual is using Union law to avoid
-+ the national legislation, whereas when it comes to fraud, an
individual is invoking the rights conferred upon him by Union
law. The second reason for distinguishing fraud from
circumvention is the same as the one distinguishing it from
- misuse. Fraud necessarily contains an illegal element in the
- behaviour of the individual, whereas no such conduct takes place

with circumvention.

A)  Methods of Tax Avoidance+
There are various methods of avoiding or planning tax
devised by specialist tax practitioners and consultants, it includes

42 Ibid 355
- % Bobic, Ana op cit, note 11 .
* See gencrally <en.wikipedia.org/wiki/Tax taxation> accessec 21 Vay 2014
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the followings. A company may choose to avoid taxes by
establishing their company or subsidiaries in an offshore
junsmckxon Individuals may also avo1d tax by moving their tax

reduce their tax by movmg to a country with lowe1 tax rates.
However, United States and Eritrea tax their citizens on their
worldwide income regardless of where they reside, whilst
Hungary, Finland, France, Italy and Spain apply it in limited
circumstances?3.

Personal taxation may be legally avoided by the creation of a
separate legal entity usually a company, trust, private

foundations to which one's property is donated, which may also
be located offshore. Assets are transferred to the new legal

personality which appropriates the gains realized, or income
earned, within this legal entity instead of the original owner. If
assets are later transferred back to the original owner then capital
gain taxes would apply on all profits. Also income tax would still
be due on any salary or dividend drawn from the legal entity.

For a settlor to avoid tax there may be restrictions on the type,
purpose and beneficiaries of the trust. For instance, the law may
disallow the settlor from being a trustee or a beneficiary, thus
losing, control of the assets transferred and/or may be unable to
benefit from them.

Tax results depend on definitions of legal terms which may be
unclear or ambiguous, such as the distinction between "business
expenses” and "personal expenses”. More generally, any term of

tax law, has a vague penumbra, and is a potential source of tax
avoidance.46

- Tax shelters are investments that allow, and purport to allow, a
reduction in one's income tax liability. Although things such as

“* Ibid
“Pasternak M. and Rico C,. Tax Interpretation, Plapming, e Ay ereraee Sone
Vaneoistic AnalisisT, 23 Akron Tax Journal, 33 (2008)."
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home ownership, pension plans, and Individual Retirement
Accounts (IRAs) can be broadly considered "tax shelters”, insofar
as funds in them are not taxed, provided that they are held within

the Account for the required amount of time, the term "tax shelter"

was originally used to describe primarily certain investments

made in the form of limited partnerships.

Fraudulent transfer pricing, sometimes called transfer mispricing,
-also known as transfer pricing manipitlation, refers to trade
“between related parties at prices meant to manipulate markets or
~ to deceive tax authorities by creating artificial entities. For

example, if company A, a farming concern in Nigeria, processes its
produce through three subsidiaries: X (Nigeria), Y (tax haven) and

Z (United States). Company X sells its product to Company Y at
an artificially low price, resulting in a low profit and a low tax for
Company X based in Nigeria. Company Y then sells the product
to Company Z at an artificially high price, almost as high as the
retail price at which Company Z would sell the final productin the
U.S. Company Z, as a result, would report a low profit and,
therefore, a low tax.

4.1 Unacceptable “Tax avoidance” Strategy
In Marks and Spencers?, the Court identified two-different

types of tax avoidance.
The Court noted that the Member States “ure free to adopt or to

maintain in force rules having the specific purpose of precluding from a

7 ECJ, 13 Dec. 2005, Case C-446/03, Marks & Spencer plc v David Halsey (Her
Majesty's Inspector of Taxes), (“Marks and Spencer”), [2005] ECR 1-10837. For
analysis see Tom O’Shea, “Marks and Spencer v Halsey (HM Inspector of Taxes):
restriction, justification and proportionality”, EC T.R. 2006, 15(2), 66-82; Peter Elliot, .
“Marks and Spencer Plc v David Halsey (HM Inspector of Taxes)”,EC T.R. 2006, 15(3),
184-185 and Melchior Wathalet, “Marks & Spencers Plc v Halsey: lessons to be
Drawn”,B.T.R. 2006, 2, 128-134,
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eneﬁt wholly artificial arrangements whose puurpose is to circtumuvet
escape national tax law"48. , -

But the Court also identified another form of tax avoidance which
{id not amount to “wholly artificial arrangenients” designed to
tircumvent the national tax system®.

In SGI%Y, the Court stated that there two types of tax avoidance to
be considered - tax avoidance involving wholly artificial
arrangements, devoid of economic reality, designed to circumvent
the national tax system and tax avoidance not involving purely
artificial arrangements but which takén together with the need to
preserve the balance in the allocation of taxing powers between the
Vember States. The former type of avoidance is a stand-alone
: tification for the national anti-avoidance rules; the Jatter type of
woidance is not sufficient in itself to constitute a justification in
he general interest, however, when taken together with the need
o safeguard the balance ii. the allocation of taxing rights it
- constitutes the jeopardy (or the conduct on the part of the taxpayer
that the national rules are designed to deter) to that balance
. sufficient for that Member State to argue that its rules are
- necessary to protect that balance in the allocation of taxing rights®'.
““In Halifax?, the court found an abuse when a company that
- normally had little turnover of the type which entitled it to recover

4 |bid paragraph 57 S
~ 9 Thus, the Court found that the Member States could (i) deny companies the
option of having their losses from being “taken into account in the Member State
- in which they are established or in another Member State”; (ii) have rules which
prevented “double-dipping”; and (iif) prevent “loss-trafficking” whereby losses
could be transferred within groups to Member States “in which the tax value of
the losses is therefore the highest”. :
55 ECJ, 21 Jan. 2010, Case C-311/08, Société de Gestion Industrielle (SGI) v Belgian
State (“*SGI1”), {2010] ECR 1-0000
51 O’Shea T op cit note 26, p 106 '
S_IEC}, 21 Feb. 2006, Case C-255/02, Halifax plc, Leeds Permmient Development
Services Ltd and County Wide Property Iwestments Ltd v Connmissioners of Cuistoms
& Excise, (“Halifax"), [2006] ECR 1-1609. '
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input tax on supplies consumed by it, faced a large input bill
created groUp companies and non-arms’ length contracts, in order
to be entitled to a deduction. However in Cadbury Schweppes the
Court h.el'd that the decision of a UK resident company to establish
a subsidiary in Ireland oStensiny to take advantage of the
favou.rable 10% tax regime did not constitute an abuse but an
exercise of a fundamental freedom,. Similarly, the court failed to
find an abuse in Thin Cap Glos+. Here, the UK argued that its “thn
cap” (“thin capitalization”) rules were targeted at a particular form
of fax avoidance, whereby, group of companies attempted to
redu'ce. the tax obligation of its subsidiaries by funding that
sub51d1a.ry through loan Capital, in this case, from a member
country institution, rather than by equity capital, thereby allowing
that subsidiary to transfer profits to its parent company in the form
of interest which was deductible in the calculation of its taxable
profits.
The result of the ECJ’s deliberation in Halifax was the two-stage
test for abuse. Readers will be familiar with the objective and
subjective limbs respectively:
rrst, the transactions concerned, notwithstanding
formal application of the conditions laid down by the
relevant provisions of the Sixth Directive and the national
legislation transposing it, result in the accrual of a tax
advantage the grant of which would be contrary to the
purpose of those provisions.
Second, it must also be apparent from a number of
objective factors that the essential aim of the transactions
concerned is to obtain a tax advantage. ... the prohibition

3 ECJ, 12 Sep. 2006, Case C-196/04, Cadbury Sclweppes plc and Cadbury Schweppes
Ouerscns Ltd v Connmissioners of Inland Revenue, (“Cadbury Sclweppes”), [2006] ECR
17995
> EC], 13 Mar.2007, Case C-324/04, Test Claimants in the Thin Cap Group Litigation
v Comuissioners of luland Revenue, :
(“Thin Cap GLO"}, [2007] ECR 1-2107.
62

Scanned with CamScanner



Abuse of Rights Dactyie- A Contend
A Lantend; ol O '
g But Ny Cantentions Coctri
Corte s Loctring [y 1)
Soitemporary Nige ) .

rinn Tay [urispridence

R — ctions, it suggests that th
¢ in which those transactions are &8 e manner

: performed is up to the individual
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5.0 APPLICATION OF THE DOCTRINE OF ABUSE OF RIGHT
IN THE NIGERIAN TAX MATTERS

Tax is a product of statute and liability to it arises from the
+ taxing statutes according to their true meaning and effect. This
- presupposes that if any tax is to be supported at all, it must be
- found within the clear language of a statute.5 The positior. of the
~'law in this regard was aptly captured by Lord Blackburn in
Coltness Iron Company v. Black5? that:
No tax can be imposed on the subject
without the words in an Act of
parliament clearly showing an intention
to lay a burden on him. But when that
S intention is sufficiently shown, it is vain
S to speculate on what would be the fairest
and most equitable mode of levying that
tax.

- 55 0p. Cit, note 9 o

% A}cjledokun, K.A Enforcement and Recovery [ncome Tax in ngem; (L(a)\;loifggba

* Procedure)(Corporate Transaction Ltd, Lagos, 2010). p.lO,T:?ee also Tax Laws’

“ " SM, K.A Kareem and L.K Zakariya ‘Ambiguities I the I\xg;rxar; :
(2014), 3(1) e Juris Review 'p. 725, see also, Styles v. Middle Tenipie

(Treasurer)(1899) Vol. 68 QB p.157

57 (1881) 6.A.C 315.
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o ’ ] Y- In Federgl
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Income (salary, profit from

_ trade and rentals) of 4 schoolmaster
engaged in trade are assessable to tax apg the loss he claimeq tq

Id not pe deducted from his other

rried over ] the business return to
profit, Similarly, in Oand, Plc v Federal Boarg of Inland Revenye»:, the

applicant company claimed that its tax h’abih‘ty for a particular
year should be nil as it made a loss in that year; though, it paid
dividend tc its shareholders, which it claimed was from preceding
years’” accumulated profit. The Court however held that since it
paid dividend to its shareholders, the company was pro]ectn.ig to
the whole world that it had made a profit, th'us liable to pay taxﬁ.
The Nigerian courts would not be confused in res<}1\;\1lng ta>1<E gc?s:js
by importing other issues, for instancef the cases oF d::{; UBO(]L}-(L{' "
Board of Inland Revenuess, Marina Nominees Ltd v. Fe

rian |

% Adedokun, op.cit, note, 36, p.10
i t, note 1

% AbdulRazaq M.T op cit, y
61 (1960-201 0) 2NTLR 719-714 esp at 7
62 (1960-2010) 2NTLR 715-736.

3 (1964) NCLR 93 ”
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-onsumption Law No 30 Volume 42 of Lagos State was decided
under the concept of Federalism and constitutionalism.
tis'trite that in interpreting tax statutes, the court should simply
dhere to the clear words of the statute. There is no room for an
intendment and no equity about a tax. However while resolving
the issue of ‘abuse of right doctrine the Nigeri.an courts halve
imported the principles of equity and good conscience to resolve
. f ise of some discretionary powers
‘issues arising from the exercise

“vested on the tax authority by the tax statutet® or in other instance

P. In the AGF case, the issue of the
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6 (1986) 2 NWLR 48 ~
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In fa.vou.r of the tax authorities usually against companies anc
Multinationals. The case of Mobil Oil Nigeria Limited v Federal Boan
of Intand Revenue®? is instructive, the dictum of Bello JSC is apt here

In construing a statute, regard shall be

given to the cause and necessity of the

Act and then such construction shall be

put upon it as would promote its
purpose and arrest the mischief which it

is intended to deter ...Some companics

have been manipulating their accounts .

with the intent to hide their true

assessable profits and in that manner

have_ been avoiding tax which they

ought to have paid. The purpose of

section 30C of the Companies Income
" Tax Act) is to deter companies from
- engaging in such a fraudulent practice.
The Supreme Court also applied the same equity consideration in
Shell Petroleum Development Company Ltd v. Federal Board of Inland
Rivenue (supra). Phoenix Motors Liniited v. NPFMB7 where Bello
JSC stated thus "If a statute is revenue based or revenue oriented,
the provisions thereof must be construed liberally in favour of
revenue or'in favour of deriving revenue by government, unless
there is a clear provision to the contrary. This is becausc it is in the
interest of the generality of the public and to the common good
and welfare of the citizenry for Government to be in revenue and

affluence to cater for the people.”
Even though there is no settled approach to the interpretation of
taxing statutes in Nigeria”l, the Courts most of the time on tax

al Conference

of Appeal and the Supreme Court. Presen ted at the Ilorin Bar Bienni

held on 10 April, 2014.
69 (1977/78) NSCC Vol. 11

79(1993) INWLR (Pt 272)

" Abdulrazq and Adedokun op cir, note 1 at p22
66
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nstruction to tax law even for multi-
st Africa Ltd. v. Federal Board of Inland
ated thus “tax laws are strictly construed;
- to stand upon literal construction of the
In - a taxing statute whatever might be the

In similar vein, the court in Alhaji Ibralim and Alhaji Aliyu Almadu

v. Governor of Kogi state’3, a tax provision under the Nigerian law
ust be interpreted literally. In nutshell;

-in a taxing legislation,...one has to look

merely at what is clearly said...there

is no room for any intendment. There is no

equity about a tax. Nothing is to be read

and nothing is to be implied. One can only

look fairly at the language used?.

However, on the issue of application of doctrine of

“abuse of right, the court can usually apply literal rule in a

‘situation where the words are straight for.ward and

“unambiguous. While mischief rule will be used in orfier to

“establish the purpose of the enactmen.t ar.u'i to cure the mischief

therein due to incorrectness and ambiguities. The advantage of

this is that, it gives the explanation of phenomerla by tkl}edpuga‘ose

" the statutes are to serve rather than postulated “form™ doctrine.

g Invariably therefore, once the court are of the opinion

' - - rs is trying to take advantage of

he right which the taxpaye _ ,
".th?t \ ‘ta%nle the doctrine of abuse of right would be apphed: In
| ":Zgllequ;her i/nstances, if this pr1nc1p1e is not applying strictu

the court under certain circumstances may apply the
e

senst, fructive interpretation. The court will do this to

iprinciple of cons

72 (1960-2010)1 NTLR 82-108

7 S _ 1
- (1%0-21(210?13111\ ix';ft.iLAI}hﬂji Aliyi Almadii . Governor of Kogi State (1960 2010)
74 Alhaji lbra

N.T.LR 67
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extract the intention of the legislature i the affected [ay

juxtapose same with the action of the taxpayer to hold whethe
the action is equitable and legally. If it is legal in nature, gy
action wil] be treated as tax avoidance, but if the benefit whid
the taxpayer intended to derive from his action ;

and at variance with the ihtention of the law, thes
of abuse of right applies, .

S Inconsisten
1 the doctrin

6.0 CONCLUSION AND RECOMMENDATIONS

The use of sham, artificial arrangements or fraud have made t
courts to eschew the strjct construction of tax laws in certa
instances as shown above and it oscillates between low ebb an
high tide, that s sometimes it favours the tax payer or the t:
gatherer. The Concept of abuse in tax matters becomes mo;
Important due to increased competition, globalization, an
introduction of supra national sovernment (e.g. EU), climaj
change and similar challenges. Tax payers are now hiding unde
the shield of right’ to plan to abuse and aggressively avoid ta
payment; hence, the doctrine of abusive of right. The importanc
of the application of this doctrine need not be overemphasized. Fg
this, this paper recommends for restrain in the use of the doctrin
of abuse of right once a tax payer genuinely planned his habilit
through the acceptable ways of tax avoidance. In addition to this
the court should strive while adjudicating on abuse of right in tay
matter to always apply the two parts ‘abusive test’ as establishec
in Emsland’s case’s. The essence of this is to show that cven thougt

7 The test as laid down in that casc was that'...if the transaction concerned,
notwithstanding formal application of the conditions laid down by the relevant
provisions of the law and the national legislation transporting it, result in accrual
of tax advantage, the grant of which would be contrary to the purpose of those
brevisions...and it is must be apparent from a number of objective factors that
the essential aim of the fransactions concerned is to obtain a tax advantage....”,
then in such circumstances, a right is abused; and therefore, a right of abuse
doctrine should be pplied while adjudica ting on such matter. For further detail,
sce Annckatrien op. cil, nole, 7
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“the application of the doctrine of right of abuse tc
" contending but it"is never contentious in natu
- jurisprudential basis of the doctrine is to guard aga
tax avoidance which indirectly amounted to ta
criminal in nature.
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