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STATUTORY ADJUDICATION: A PANACEA TO PAYMENT
PROBLEMS IN CONSTRUCTION INDUSTRY IN NIGERIA

Barakat Adebisi Badmus-Raji”

ABSTRACT

This paper examines the reality of payment problems bedeviling
stakeholders in the construction industry and the enormity of the
threat that it poses in the delivery of projects in general and the
economic development in particular in Nigeria, It x-rays the causes
of these problems and possible solutions as well as the attempts that
have been made to tackle the menace through the insfrumentality of
law both in other countries and in Nigmia. Consequently, this paper
wdentifies among others the report of the Project Audit Commission
got up in year 2013 to investipate cases of abandoned federal
government projects. The report revealed that over 12,000 projects
awarded by the federal government of Nigeria had been abandoned
across the country while those of the states were even worse
especially with the present economic recession. The delaterious
effects of this phenomenon such as loss of lives, unemployment
among others are catalogued. Hence, the paper suggests a number of
ways through which these challenges can be tackled including the
adoption of statutory adjudication Act which has assisted the
construction industry in other commonwealth countries, Finally, the
paper makes certain recommendations for tackling these problems in
Migeria such as the need to revisit the legal framework for
construction dispute resolution and maodification of the existing laws
guiding the resolution of construction disputes in Nigeria to
accommodate statutory adjudication.

1. INTRODUCTION

It is apparent that efforts are geared towards finding solution to payment problems
such as delayed and non-payment facing the construction industry in Nigeria. Thene
iz now a grown consensus that payment mode in the Nigerian construction industry
needs an overhauling for effective delivery of projects. The problem of paying the
contractors, subcontractors among others has brought a lot of setbacks to both the
stakeholders and many projects, The report of the Project Audit Commission set up
In year 2003 to carry out investigations on the Federal Government abandoned
]T'rf;ifclﬁ revealed that over 12,000 projects awarded by the Federal Government of
Nigeria had been abandoned across the country while those of the states were even
worse especially with the present economic recession. At the moment, major
construction disputes are settled through litigation in Nigeria. The madvertent delay
secasioned in court on construction dispute cases has resulted in loss of Hime, cost

Leetures. Furulty of Law, University of Wenin, Kwara Slate
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and quality of projects. This has also resulted into loss of jobs, urtemp[n}'mend'-'-
bankruptcy and loss of lives and property of some of the stakeholders cur'.-cerm:r.
However, in an attempt to find a lasting solution to the question of what could have
caused these problems the paper examines the use ol statutory adjudication as
practised in other Commonwealth countries for resolution of payment problems
facing their construction industry.

*

2 THE USE OF STATUTORY ADJUDICATION

Statutery adjudication i a new mechanism specially designed for resolution of
payments affecting the construction industry from completion of projects as at when
due. This mechanism has proved to be speedy and effective in the-resolution of
pavinent problems both in Malayvsia and UK in general.! However, this is vet to be
introduced in the legal framework used for resolution of payment problems
bedeviling the Nigerian construction industry. The stakeholders in the Nigedian
construction industry who were interviewed during the fieldwork expressed their
concern regarding poor performance of their colleagues in the industry due o

delaved and non-payment of the work done by clients of the projects. One of the
interviewses had this to say:
Tt waz ales found that contractors amd other stakehiolders had been
financially affected by this attitude of the clients. Many of these stakeholders
have beon compelled to wound up their construction business; some have
died while others have been plagued with dying sickness. This is because the
exizting processes Is mob adequately designed and catéred for resolution of
pavment problem. This has resulted into having majority of the complex
construction projects being abandoned.”

The most striking aspect of this is that when construction cases are taken 1o courl,
the client will not pay serlous attention. Most times the cases are struck out for want
of diligence. At the end of the day both contractors and the projects suffer. Nigeria
construction indusiry stands to gain from Malaysia and UK experience on the use of
statutory adjudication mechanism through the establishment of the payment Act as
argued in this paper.

3. EFFECT OF DELAY IN COURT

The inadvertent delay occasioned In court on corstruction dispute cases has resulted
in loss of time, cost and quality of projects. This has also resulted inte loss of jobs,
unemployment, bankruptcy, and loss of lives and property of some of the
stakeholders concerned. However, in an attempt to find a lasting solution to the
question of what could have caused these problems the paper examines the use of
statutory adjudication in other constructon industry as practised in other

lemmil, Sollsabn A Framework for Effecive Povate Dipute Besuletson @@ the Maleysian Comtroctsin
bsfuitey™, PAE iw pve S fafiree of thir Sunlr Ewvirmamrend HEPPR0L Foeuiie of Arciifscinee P.'.'Jnlrmg anil
Survpnamg, Leifvernitl Tikininfog! SEA AL Shalh Al {200 8).
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commonwealth countries. Statulory adjudication process had been introduced to
redduce the cost that zoes mibo seltlement of construchon dispuili 3CroSs the globe to
f-‘li"lhhﬂq: I'rr|||'|'|l_'|| delivery of |"I'I;Fﬂ.'[‘|:1'-"r- 'Thiﬁ process hﬂﬂ- been adD‘Ptl’_‘d 1.1'"." nther
Commonwealth countries such as South-Africa, Ghana, Singapore and curr::r!lij.-'
Malawvsia as a lasting solution to the delayed and non-payment problems c'nnfrnn.tlng
the consfruction tndustry. It is a common knowledpge that arbitraton FrWIF[ﬂ
technical fssues o be handled by those who possess the requisite technical
knowledpe of the subject matter of dispute.? However, arbitration only comis to

play after negotiation, and perhaps mediation or conciliation has been utilised and
falled.

A delayed payment by a party involved in the process of payment claim may have

an influence on the supply chain of payment in whole, Problems in payment at the |
higher end of the hicrarchy can give a serious blow on cash flow problem down to

the ebb of the chain of contracts. The research dooe by Hasmorie! al? stated that
client’s employees are wrongfully holding the payment and most of the time they do
this to obtain some kind of "gilt” from contractors once they issue out the payment.
According to Ye and Abdul Rahman' clients deliberate delay for financial
advantages, delay in releasing of the retention monies to contractor and wilful

withholding of the payment for personal reasons are the major cause of the
paymaster’s withholding of payment.

Based on result analysis by Ye and Abdul Rahman, contractors in Malaysia
perceived that delay for few day less than 5 werking davs is acceptable. This
acceptability could be due to the inherent culture of late payment in the Malaysian.
According fo Ye and Abdul Rahman, delay in certification by parties involved in the
project might also cause late payment issues. The parties involved may delay in
approving the application for payment claim due to certain reasons which may arise
because of his own or other parties involvement,

4. BENEFITS OF STATUTORY ADJUDICATION TO CONSTRUCTION !
INDUSTRY '

Statutory adjudication process encourages free flow of cash for smocth running in
the execution of projects. Problem of cash-flow has always been a barrier in the
prompt execution of projects. However, Nigerian construction industry stands to
gain in the adoption of statutory adjedication because of free flow of cash for the
exccution of projects. Onee this barrier i removed, contractors, subcontractors and
even suppliers of material will gain their profits within a very shart time and the

1 Mallun . Hiogsani Adaern Dikko, “Expens Explore Arbitration s Aliernative Bispute Resolution in i
Canstrgtion [ndustry™, Pamgimed {June 3, 2013}, i
5 Hasemaors, B Fikrd, lzucklia 1smnil, Bl Dins Sabd “lssves of Late il Soce-Paymend amomg Contraciors
Malnyian”, (Fapes peoicited ot khe Jed Intepaticnal Conference on Husiness and Eionanre Reseanch,
Eamlump. lmlnesla, i3],
4 Yound Abdul Raknuan 2000),
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client g‘[‘l‘:ﬁ the gl.‘}n:i services he pays for as well, Sk !'Llh'l'l'}" ﬂdjlldi['ﬂﬁl':ln :E.‘TI]'HI'IEEH H-..E
sucio-economy growth because E“'”"'{ environment promotes economic g:I'DWIh m
any given country. There are many problems confractors face in the event of late or
|1{}n,p|1}rm|'_int on the pﬂ:rt‘ of their client. Fﬂ[’ml;‘ll],l‘, coniractor who has EJ'.PETldEd an
materials and labours had to wait until payment by his client is made and had no
right to suspend the work bul reverse I8 the case now. A contractor can suspend
work when his client refuses to pay but he must do this vide a written notice served
on the client? This has established a cheaper and speedier system of dispute
resolution m the form of adjudication,

The Act also provides for the recovery of payment upon the conclusion of the
adjudication process in addition to a host of other remedies such as a right to reduce
the rate of work progress or to suspend work or even to secure direct payment from
the principal? It further makes provisions for default payment terms in therabsence
of provisions to that effect fn the construction contract. There is no doubt that
statutory adjudication has come into play to assist all the stakeholders concern in the
construction industry, Hence, it is highly recommended to the Nigerian construction
inclustry so that the industry will be in tandem with its contemporaries. Tt will also
make the industry compete effectively among its counterparts.

5. PROCEDURE FOR STATUTORY ADJUDICATION

The Act serves as the practice direction for statutory adjudication in Malaysia. The
Act allows the parties to follow the payment modes of the construction contract”
Where a party has failed or refused to pay the other party for the work which he has
done, the unpaid party has the right to serve the payment claim on the non-paying
party.® The responding party eould then admit or dispute the claim in whole or in
part within 10 days of the payment claim. The non-paying party has ten working
days within which to reply to the said claim. His failure to respond within the dme
frame, is an indication that the entire payment claim is not disputed. In other words,
either parties can make a referral of the dispute to adjudication. The claimant
{referring party] shall no later than seven days after serving a Notice of

5 Sea Clause 0.7 of PAM form 2006, See also Woss, Chen Hin, “Adjudication: Evolution of NewForm of
[Hspute Resolution tn Construction IndustryT™(B.5C Dissenuatton, UTAR, 3011}, T84,

f  Agman el d, “Payment Scenanio in the MalsysianConstruction Industry Priar 1o CIPAA" Law and Dipute

Revalutioer (2013), 105-114. See also Zakaria et af, “Cause and Impact of Dispute and Delay the Closiay of

Final Account in Mabayska Constroction industry™, Junesal of Sucheast Aries Research, (1012), 1- 1L, See

slse Hasmori & al (HHZ), K295 Sce-alio Arxmon & al, “Foymem [ssue in Malaysan Construetion

Indlestry: Comtractors” Perspeetive’, JurnmlTeinologi 70, no. 1 {2043,

Supardi ef al, “Sccority of Paymeot Regmse 6 Constructionindustey:  Are  Malaysian | Subs

,_-mdmmmsﬂﬂdr'#"‘ Tive Bl FunianEnviraanesl Review 4, no. L 1!”] I,I'. 1¥2-117, See -II"H" ﬁiﬂlﬂﬁm, ﬁll‘]‘

F et al, “The New ConstrisctionActvirws andperoeptioni; of constroction industry stakebolders,” Sinachiral

Swerver 3, nio, 4 (20023 333-345. See also Amaato, Kowame Boateng.~The Effset of Delayed Pavrent o8

Cash Flow Forecasting of Ghanainn Rowd Comtracioss™, (PhIF dwas, 2011,

4 Ang Tiny Su S, “Payment Issves-the Present DRleismas. of Malaysian Construction Indwstcy™, (MhD
Thies, UniversitiTeknologi Malaysia, Z006¥, 7. Sce also Abdullal e1 al, “Causes of Delay 1 MARA
-'I-il'lﬂil“'l.']ll'.‘.ﬂl Procurement Comstruction I"qu_il:i;l;i", T T |.II".!|:iI|'I'\'1'-“Ig. Comwiruciion & .r'lli-l'_lﬁ"l'n- i, il
(R0 1 23-104.
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Adjudication, ¢ eaister the matter al the KLRCAY This must be served on the

Director of the Kuala-1 umpur Reglonal Centre for Arbitration. A non-refundable

nlstration fee must be attached with the notice 1o the Centre in accordance with the
I,:I._'I.:'I"'"_-.nll 1]

teps had been taken by the KLRCA lo device some forms to ease the process of
adjudiction for a party who wishés to adjudicate his payment claim, which the
other party has failed to pay. These forms have been labelled and sequentially
numbered just like company registeation forms, The adjudicator must decide on the
dispute and deliver the adjudication decision within forty-five(45) warking days
alter the service of the adjudication response and reply to the response.

I} The adjudicator shall conduct the adudication in the manner as ‘the

adjudicator considers appropriate within the powers provided under
section 25.

I} Subject to subsection 19(3), the adjudicator shall decide the dispute. and
deliver the adjudication decision within —

a) Forty-five working days from the service of the adjudication responss
or reply to the adjudication respanse, whichever is later:

b} Forty-five working days from the expiry of the period prescribed for
the service of the adjudication respanse if no adjudication response is
received; or

¢} Such further time as agreed to by the parties,

3 Anadjudication decision which is not made wit

hin the period specified in
subsection {2) is void.

4) The adjudication decision shall be made in writing and shall contain
reasons for such decision unless the requirement for reasons is dispensed
with by the parties,

3) The adjudication decision shall also defermine the adjudicated amount

and the time and manner the adjudicated amount is payable,

6} The adjudicator shall serve a copy of the adjudication decision, including
any corrected adjudication decision made under subsection {7}, on the
parties and the Director of the KLRCA.

b, CONCLUSION

The stakeholders are very much aware and recognize the need to reform the law
regulating the dispules occurring In the industry, in order to tackle the several
problems bedevilling it However, there is a need for committed leadership and

8 Womng, Chen Hin, “Adjodication: Evaluton of Mew Fon ol Lspute Resodition i Comstruction Ind sty ™

([hisu, LITAR, 200 1) 9505, Sae glsa 'r.'l'IIJIIg. H. ¥ & losle, M. 2 *The Behisviour ol ﬂ;:h"; Hﬂnlnl_lu.ﬂ

Methads in Mabaysion Construction Indysiry™ in Indetrisl Enginezring: amd Enginesring Manigenent,
Feermational Conference on IEEE. 2600 643627

I Pursant o scledule 1, Rule 2 of the KLICA Adjulicastion Rales & Procedure 2014
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Tf'l.i'.'l.'l'l-a.EE'Tl'll.‘."r'll: to drive forward a law for ln]!:ru'l.'-:'l'l.'lml. There musl b-E- a drve from
the stakeholders to commundeate the cultural requirement and operational ;-h:.ngliﬁ
needed in the industry since disputes have become pant and F:HITE! ol H'.I.E‘ 1T'|.ll'|.'l|5t|-:!|".

Hawving realized that }'rmnE].l allecation is & major factor identified '.‘-‘ILU!““S. [-"TDHE“E‘
between the client and contractor, it will be difficult to provide 'quality wher clients
select designers and contractors primarily on the basis of cost and value for money,
herce the reed for the client to study and comply with the Procurement Act in this

regards. However, this can be handled through the provisions of statutory
adjudication process,

Ta achieve performance improvement, the industry must adopt a dispute reselution
mechanisin targeted at quality improvements in the efficiéncy performance of the
industry which guarantecs safety and high labour productivity, The DRE can be of
great help in this regard. The board guaraniees quality performance and prompt
delivery of projects because experts are involved in the day to day running and
management of the resources on site. With the establishment of a construction court
all disputes affecting the growth of the industry can be summarily done with and
thiere will be sanity for quality performance and prompt delivery of projects gulding
construction industry to facilitate regular and timely payvment, as a mechanism for
speedy dispute resolution through adjudication. Therefore, the stakeholders must
establish team work and find a way of engaging the government to be more
committed, There is a need for good rapport between the client and other
stakeholders to enable the payment Act see the light of the day for free flow of cash
to be realised and for prompt delivery of projects to meet the quest of the clients as
planned. This will also enable the stakeholder change their slogan "Pay only when
paid” which is the obstacle that is affecting the industry. This has led to mass
movement of many reputable construction practitioners out of the industry. Hence,
the urgent need for statutory adjudication payment mechanism to be added into the
existing legal framework for construction dispute resolution in Nigeria.

[attn, b, “Challenges facing the construgtion mdusicy in developing cosmirics” A Mepiir Preseniad ot the
] Tnerrational Conference an Conspaetion m Beveloping Countriss: Challenpes Facing the Canstrucios
Industry in Develaping Cosmtries, Gisbomnr, Hidswana, RN
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