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X-Raying the Legal and Administrative Consequences of Divul'ging
Confidential Information in Taxation

Olokooba S. M and Awodun Muritala**
Keywords: Tax Reform, Confidential Taxpayers' information, To Third Party.

ABSTRACT

The jurisprudence and indeed the monitoring of compliance with each of the
many complicated tax provisions are increasingly demanding. " The
Jundamental issue discernable from the tax system complications is the request
of information on taxpayers' records. This trend usually strains IRS at both
federal and state levels in Nigeria.

This paper examines the legal as well as the administrative
consequences of mishandling and or divulging of Taxpayers confidential
information by tax authorities to a non-authorised third party. The paper x-rays
the gravity of such act, legally and administratively. The paper, in the final
analysis, proffers some practical solutions in form of recommendations to
guard against such act as well as actualizing the sanctity of the secrecy of
taxpayer's information.

1.0 Introduction
In recent times, most countries have cxtended investigation as well as
information powers of their respective tax authoritics as a result of sweeping
tax reforms. In Nigeria, the reforms were enacted into the Federal Inland
Revenue Service Establishment Act, 2007 hereinafter referred to as FIRS. To
most local and international observers the reforms were "outstandingly
sweeping" and "comprehensive". This is in apparent recognition of the fact that
for once a developing country created a tax regime aimed at addressing social,
olitical and fiscal economic policy goals. As a policy trust the new tax regime
extended the investigative power and/or compliance strategy of the Federal
Inland Revenue Service (FIRS). This essentially created a new n?apdatc. fo‘r the
service to obtain any information that will enhance botlh the administration and
collection of which will invariably control tax evasion. . o ‘
Generally, revenuce authoritics have powers tzo obtain all information
relevant to the correct assessment of tax liabilities,” and these powers may
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¢>-<tc.nd beyond the tax
Similarly, revenue bo

taxpayers to produce r
FIRS (Establishment)

information relative to

Payer to third partics such as the taxpayer'
dies also have more specific powers to
ecords and documents on request.’ Section
Act 2007 specifies that for the purpose «

laxation, the Service may give notice
. . . . . . ’ . l()
Nigeria to provide within the time stipulated in the notice any ta

and such taxpayer must not refuse or provide wrong information.
statements and returns under

to the act, any person who;

s bankers.’
compel the
28(2) of the
f obtaining
any person in
X information
Filing of false
the tax law is tantamount to evasion and according

(a) forthe purpose of obtaining a deduction, set-off, relief or an
overpayment in respect of tax for himself or any other person,
who in a return, account or particulars made or finished with
reference to tax, knowingly makes a false statement or false
representation; or

(b) aids, abets, assists, counsels, incites or induces any other
person;

i. to make or deliver a false return or statement under
this Act; or

ii. to keep or prepare false accounts or particulars
concerning any income on
which tax is payable under this Act; or

iii.  unlawfully refuses or neglects (o pay tax, is guilty of’
an offence’

. Ifthe above occurs, the offender on conviction is liable to a fine of N850,
000.00 for individuals or to imprisonment for not more than six months and
MN500, 000.00 for corporate bodies. Similarly, where an offence under this
section is committed by a person in relation to tax payable by or repayable to

“him for a year of assessment, there shall be substituted for the Ilm()tl)lll’lf of :l}:e
fine as aforesaid, the amount of %:10, OOt() or treble the tax chargeable on the
| ichever is the greater. _
persen t;)rrc:g?tll)\,:all"(’):zzz)cing. itis clc%r that !'ailurc or rclusal to y]vc[ ll(,L(LrIII‘};l]E
information to the Service s a6 graye 85 9108 T e L0 conceptal
work is divided into five scctions. . » A

: i e discusses the case law position 0
lfrarr:f:(')WnO;]S( :fc;ihs?isgdgrx‘géliosrf.Ctslggl;gefour is on lcgal and administration
axatl

i "Inlormati be delivered by
i ) 15 1. Act, 2007, titled, Inlormation 10
}  gee S, 28 Federal Inland Revenue Service Establishmen
Banker". W e
1 S::S 27(1) & (2) Federal Inland Revenue Scrvice Establishmen ) oy i
nty ' ¥ is nti
Ao 08, (13(a imi :sion for such an offence and punishme Ihecasstan
' S " son other than acompany .
", o 36 (])(?)é:);;'{%kS(ts)l)rgll]'?;\p/\ccording10 theCITA S, p;n;r:l(i)\:'rcd by bank to the service, scc,
contained inscch ' } ; : P deliv
®  For the consequences of the failure to furnish requi
scction 28(3) FIRS Act 2007. | 32 |

RS T RGeS

1. 2007 titled call for returns, books, document

red in fonnntion
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1 f

which is the final sect;
.8 : on concl .
taxpayers'right to privacy OfinUdCS the paper with

ation in taxation. Scction five

some recommendations o
( son how
formation could be guaranteed.

amework i iti
Aot and Operational Definition of Terms

section :
as items 58 and 59 of (he T : ! ngeral Republic of Nigeria as wel]
Concurrent Logistativ Lilc Exclusive Legislative List and items 7 & 8 of the

st, Government
at whatever rate it dcems i o

unprofessional act, and most imp
law for taxpayers if this occurs?

In doing justice to the topic athand, it is important to note that there are
somc keywords whose meaning it is helpful to be ascertain from the beginning.
'The words' are 'Confidential Information', 'Professionalism’, and 'Divulging'.
lConﬁdentlal Information' in this study is the exclusive and highly critical
informational data on the taxpayer which is available to the Tax Authoritics.
'Professionalism' is the performance of a task with the zenith professional
competency. 'Divulging' is used as unauthorized and illegal disclosure of
confidential information to another party. :

ortantly, is there any protection or remedy in

3.0 Professionalism in Taxation

3.1 Whois a Taxpaycer? |
Ordinarily, a taxpayer is a person who pays tax to the government especially on

the money that they earn.” A taxpayer under the indirect tax system mcans the

thc people old or young, male or female living in a particular
reforc, a taxpayer comprises both individuals as well

given society. This is so, because, companies also pay
d other taxes' as required by law.

gencrality of
country. Technically, the
as corporate bodies in a

companies income tax an

x Authorities? o .
55[‘lf 1“,h3t2111:)i§i2::s arc the govcmmcnt {ax institutions that arc in charge of tax
claxa

ion.” iti i ther
' % authorities consist of tax officers and o
administrations and collection. Tax au

_—_/ lish. (7th ed. Oxford University Press, 2005) p.

fCurrent Eng
’ Homby,/\.S.Oxford/\dvanccd Learners Dictionary ol Cu

1517. _
*  guchas Education Development Tax. 03 Personal Income Tax AC, Cap PLFN 2004 isa dul

i tion |
*  ATax Collector acCOTC!’}:';gFL%f:g];}oard of Inland Revenuc.

ofthe state scrvices or

y authorised official

1,2017.

. 2. No.
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categories of workers ’
_ rkers. At the federal level, the tax authorities consist of the

" Boardas w .
and the Stazllisl;};fiii(}cidl Inland Revenue Service, while the State Tax Board
at the state level. Wt Cl(\) cm.al Revenue Scrvnf:c constitutes the tax authoritics
not clearly Spelt‘ out‘in nstltlfltes a ta_x aqthonty at the local level in Nigeria is
Levies (Approved List fanéol ﬂlff ngcrlaul? tax laws although the Taxcs and
taxes and Jevi -Istfor Collection) Act," Cap T2 part 111 thereto outlines the
Sand levies the local governments are empowered to collect."

3.3 Taxation as a Profession

A tax practiti i
p oncris a person who engages, carns his living and survives partly

{’Jrn‘;‘;:glig’igndtgfnpr()g%ﬂon Of taxation. A tax practitiqner in countries like the
g and America is known as a tax advisor A tax advisor m:
belong.t'o several professions or to none.” A tax practitioner Xcziln \Qrsl?; l(::l‘l]‘l)]l
recognition as such in Nigeria after satisfvine ini ondiiion <
- Chartered Institute of Taxation of Nigtéifz)ll ](néllil}lsl)n']’lqin:\tgzl:iogg l(lili(;'tn'l;Sllt k;z
?:;:02 t‘)‘g}:;:;g?gg;?lga;at system without tax advisors or practitioners, the
lows. Tox agvi payers are not familiar with the intricacies of the tax
- 1A% AGVISOrS or practitioners are therefore needed so that taxpayers can
fulfil their cpmphcatcd tax obligations,"
o .Unllke .the legal and medical profession with statutorily required
d1501p11pc-spec1ﬁc pre-qualification for practice, the tax profession is an open
- - profession. The meaning of this is that belonging to one profession docs not
stop one from also been a tax practitioner. However, when it comes to
appearance before the Tux Appeal Tribunal, qualification as a legal practitioner
“may help. In the UK, qualitication as a lawyer and accountant are required tor
appearance betore the tax tribunal.” The complexity of tax makes protessional
training advisable to any tax practitioner. In Nigeria, the only recognised body
rcgulating the afTairs of tax practitioners is the Chartered Institule of Taxation
 of Nigeria."* Members of this Institute are professional tax practitioners and the
-.]law that established the Institute is the Chartered Institute of Taxation of
-Nigeria Act.” Section 1 of the Act establishes the Chartered Institute of
Taxation of Nigeria which in the Act is referred to as "the Institute” and whi;h
shall be a body corporate under the name and charged with the general duty of

" CapT2.LFN 2004,

Sce Part J11. . . o
" D:vid William§ and David Salter, Geoftrey Morse, Davies Principles of Tux Law (3rd ed, Sweet & Maxwell, 1999)
- 19.
P it} /2005 reported inN.R.L.R.1(2013)at 10. - |
' e Frata Vi ) { Tax Professional” in victor Thuronyi (cd.) Tax law Design

Y i &F ani acl "Regulation 0
Victor Thuronyi & Frans Vanistendacl Regu ;
and Drafling Vol. | (International Monetary Fund, 1996) 135¢

. " David,opcitp. 19. . |
" 'ICANVCITNsuilNUCA/L/()73/()7rcpurlud inN.R.L.R.2(2013)42 holden 3.

7 CAPC 10 Laws of the Federation of Nigeria 2004,

34
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other professionals have an automatic ri
b;cguse taxation is legally recognised i
distinct from the accounting” and other

ght to act as tax professionals. This is

1 Nigeria as a profession separate and
professions.

4.0 Sign_iﬁ;anceofConﬁdentialityinTaxation
Copﬁdeqtlal{ty of information is the standard which requires that particular
information is kept secret and not made known to others.” If information is
conﬁd'entlal, such mfor.mation must be for private consumption and highly
f:::;ett 1:1 ns.tulrce. According to B{yan,z‘1 conﬁd;ntigl informatipn is information
cant to be kept secret. Anything confidential is characterised by trust and
wnllmgness to confide in the person to whom it is disclosed. Thus, a tax officer
that divulges confidential information practically commits an offence of
breach of trust under the law.

. The maintenance of secrecy is an essential aspeet of functional
taxation. According to Olokooba and Akitoye,” in any economy, be it
developed or developing, exchange of information plays a vital part in the
battle against tax fraud. According to them, accurate data on taxpayers' income
and spending aids and accelerates the apt computation of tax payable by
individuals. Invariably therefore, accurate information on taxpayers cnsures
effective capturing of more taxpayers within the tax net and same scrves as an
indirect check on tax evasion.

‘ To acquire full taxpayer information, the Service may give notice to any
person, body corporate or organization, requiring him or her within the time
specified in the notice, to complete and deliver to the Scrvice, any return
specified in such notice, to appear personally before an officer of the Service
for examination, or produce or cause to be produced for examination, books,
documents, and any other information at the place and time stated in the notice,

"or to give orally or in writing any other information, includ.ing name and
address specified in such notice.” The time specified by such'notlce shall not be

less than seven days from the date of service of such notice. Anybody that
contravenes these provisions in respect of each offence is liable on conviction

to a fine equivalent to 100 per cent of the amount of the tax liability.”

5.0 CONSEQUENCESOFDIVULGING CONFIDENTIAL
INFORMATIONIN TAXATION
(a) Legal Consequences

2 coun of Appeal Lagos Division in Institute of Chartered Accountant of Nigeria v Chartered Institute of Taxation of
Nigeria, N.R.L.R. 2(2013)atp.41 holden 1.
¥ JlombyA.Sop.cit(n.7),p.241 .
b7} Lwanﬁ.(] (c(f.) Black's Law Dictionary (7th ed West G{?up St. P'aull, Minn, 191?9:,;);)23: s i B
¥ Olokooba S.M & Akintoye O.D "Federal Inland _Revqnui SchVlchtr:nsa:n\S?)rll.IIGa ;())Is,p.SS.
Regulations in Nigeria: A Critique” Eknl‘x State University u».v ° 26(‘| )(u-d;
**  Federal Inland Revenue Service (Eslabllshmenl)AcAt. 2007 Section : () 56
g 26(3) FIRSA 2007, seealso. Olokooba S.M & Akintoyc O.D op.cit. (n.23).p.
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transactions, ; '

» at the disposal of iti

‘ e lax s '

ot dental X authorities must be treated ag
Disclosure or divulgence of confidenti

an unauthorised party or person by tax offi
attract both fines as well as imprisonment. Th

of the Board or any employee or former em

iV;/]l;(()) con}munlcates o_r attempts to communicate any confidential taxpayer

rmation at the disposal of the authorities commits an offence. The
pumshmer}t for this offence on conviction is a fine not exceeding N200 k)OO 00
or to imprisonment for a term not cxceeding 3 years or to both such F’mc :;nd

o . 35 . .
imprisonment. Still on the sanctity of taxpayer's information, the Income Tax
Act” provides that;

al ipformation on the taxpayer to
cer 1s a serious offence that can
us any member or former member
ployee of the Service or Ministry

Wlth'()l:lt' prejudiqe to any other provision relating to the protection of
official information, any person, who;

(a) Transmits any relevant information or document to a person,
olhe; than a person authorised by this Act

(b) Obtains, rcproduces or retains any relevant information or
dqcument, which he is not authorised so to do in accordance with
this Act, shall be guilty of an offencc and liable on conviction to
imprisonment for a term not exceeding five years.

(b) Administrative Consequences
.Section 28(2) of the FIRS (Establishment) Act 2007 specifies that for the
purpose of obtaining information relative to taxation, the Service may give
notice to any person including a person engaged in banking business in Nigeria
to provide within the time stipulated in the notice, information including the
name and address of any person specified in the notice. After obtaining such
information, any errant tax officer that discloses such information to an
unauthorised person will face the severe punishment of imprisonment as
conscquences for his or her action. One implication of being a convict is that
such a person's appointment or employment a'uyoma'tlcally terminates. |
Similarly, flowing from the provision in 'S'CCIIOII 39(2)", wh}ch
stipulates the punishment of such an officer as either "...a fine not excceding
2200.000.00 or to imprisonment.....", it is pertinent to ask, what will rl;appcn.lt
the officer is not punished with impr.isonment 'but asked' to pay a fine? On this,
even though minimal administrative sanction (reprimand, suspension, a

o o - .specially banking institution, see
> For the applicable rules on confidentiality in the Nigerian Corporate seetar, expeetty

Olokooba and Akintoye, op.cit (n. 23), ‘

M Section39(2) FIRS Act, 2007, Sce also Section 50('2)(3)(‘b) FIRSAct ZQSZCC Fotherwise providdby o o
% Ibid. However, disclosure of confidential information se,zijit(?nb;;(r;(),FlRS O s iy be nucessary in order
. » . . . - Y s : " N N e i )

?S 'Olhflm:ls:;:gh:cﬁ?gnbz,l?: r:;los:‘;:eor aecardinaie s rany ollence inrelation toany taxin Nigeria
oinstitute $ :

In Section 3(2)(a)(b) thereto.

FIRS Ac12007

ofa prosecution o

.ﬁgg;k

T asabin
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serio :

doesl:]so\tvammg letter, etc.) may be meted out to such an erring tax officer, this

iy extr_lcate such an officer totally from the knot of conviction. In law
r punishcd by monetary fine or jail term, oncc a person is pronounced

guilty of'a criminal oftence and s
' entenced by a competent court of justice
apersonisaconvict, g P Justice, such

may Vic(:j:‘i;};leaggg:}:ﬁeagi;];n::si)r?t;\on, the offence committed by the officer ..
law that a scrvant and/or rcprcfs;cntativcc s:fr\;lcc ncgqtlvgly. Smcc i
agency or service. the princival of n organisation is an agent of§uch .
; ‘ser , the principal of such agent is liable for his/her acts especially
if the principal is disclosed.” Therefore, the action of a tax officer that
mishandles, misuses or divulge’taxpayers' information to an unauthoriscd party
may rcducc taxpayci-confidence in the Scrvice,

Divulgence of taxpayers' confidential information by tax officers to
unauthorised third parties may also discourage voluntary compliance and this
may make enforcement harder. The point here is that confidential information
is meant to kept secret, and an unauthorised disclosure of such will surely make
the information owner unwilling to_provide further information in the future,
hence a reduction in voluntary tax compliance and by implication higher cost of
tax enforcement.

(c) General Implications

The gencral implication of divulging confidential taxpayer information.of
taxpayers is that such acts can easily drag the name apd image.o.f the Service
into disrepute. This is so because until the issue is cither administratively or
legally addressed and such officer punished accordingly, most taxpayers will
be in the wrong belief that undue disclosure of c_opﬂdentxal information isthe
norm. Similarly, sucha fraudulent act may be mnsxnterpreted as incompetency
on the partofthe management cadre of the Service.

tions and Conclusion . | -
e f information to tax authorities can

igni i ceo
sienificance, as well as importan ) . c
I?\?c:ll%e ovcrcmphasiscd. Itis through accurate information that the authorities

can make an accurate assessment of the {esultant_effe:ct of ]:}gher:] ;f(z:rl;i

eneration through taxes. The absence of information in taxallog i
; ' task harder and their policies ineffective. Unfortunately, duc Ofr any
e o st which arc indisciplinc on the part of tax officers,
e ey, o well as corruption and fraud, some tax officers do abuse by
mcompetency,' a; rmatic;n collected from taxpaycrs which they ought to trcgt as
dw%'lge?t:iealth;l:z i?nplications as well as the consequences of such acts have been
confidential.

an Agency Law

scc Olokooba S.M. Essentials of Nigeri

of agents and charactristic of cach, s

* For other cateporics pos, 2015).pp-1 9-27.

(Malthouse Press L
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Novena University Law Journal Vol. 2. No. 1, 201

Scanned with CamScanner



.l"he ’ifnplicatlons as well as the cons

ption and fraud, some tax offi

‘ cers do abusc by divulgence the
ccted [rom taxpayers which t

1cy oughtto treat as confidential,
€quences of such acts have been discussed

: ' , 1t is clear that t ivulg
confidential iq . ! ar that the divulgence of

senou; offence, Therefore, in order to gua
‘actualize the sanctit

recommended;

B
Nove

formation by tax authorities without valid authorisation is a

' rd against this criminal act and to
y of the secrecy of taxpayer information, the following are

* Enactment of Stiffer penalty for any errant tax official found guilty

of divulging confidential information without authorization for

Wwhatever reason. Doing this will surely guard against the use of

confidential taxpayer information negligently, wrongfully or

unprofessionally.

Enlightenment of taxpayers on their basic rights in taxation,

especially with regards to the sanctity of information they supply to

the tax authority.

* Tax officers should be enlightened on the significance of good
relations in securing better taxpayer confidence which will aid
voluntary tax compliance. They should be trained on best practices
for handling of taxpayer information. ]

* Finally, training and re-training of tax officers on the best way to do
their job through seminars and workshops, with special emphasis
on the legal as well as administrative consequences of their actions

as tax officers, is imperative.
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