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Abstract

Aireraft hijacking is the committed civil aviation offence across the globe ' an.
is free from this heinous act, the consequences of which have resulted in dear |,
properties and distortion of international peace and order. That is

international community through International Civil Aviation Organiza: on o
positively responded in form of Anti-hijacking Conventions (o suppress aid prever:
this offence.Both countries arc signatories 10 these Conventions. The paper « “iticu.,
discusses a comparative analysis of the implementation of Anti-hijacking Con entio:
in Malaysia and Nigeria witlh a view [0 assess the difference and similarity, © an; v
their implementation. The puper hasically relied on qualitative method f leze
research to achieve its aim ard objective.dt is found that there is slight diffe -ence i
their application of the Conventions but with similar aim to prevent and sup) ress 12
offence within and beyond their boundaries. The paper concludes thatboth ! falaysiz
and Nigeria are willing to prevent and suppress the offence by domesticc'ing Il
provisions of the anti-hijacking Convention, but they differ in the area of app
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International Civil Aviation Organization (ICAO),’acting on the authority { o
international community, has adopted anti-hijacking law, The Hague Conventic 1 or
Unlawful Seizure of Aircraft 1970° and 2010 Beijing Protocol to Sllppl?ch
Hague Convention 19707 to deal with the incidents of aircraft hijackings. Niger!

Malaysia are signatories to the Hague Convention 1970 and its Protocol.
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The Hague Convention and its Protocol contain preventive and suppressive de
such as definition of the offence, jurisdiction to try the hijacker, extradition c
hijacker and penalties. It is not the purpose of this paper to examine the hist
antecedent of the offence of aircraft hijacking and analyze the provisions of the \nti-
hijacking Conventions. Instead, this article emphasizes significant similaritv or
otherwise in the implementation of anti-hijacking Conventions in Malaysia and
Nigeria, since both countries have: domesticated and are applying the provisior s of
these Conventions in their respective jurisdictions. It is on this note that the j aper
intends to critically analyse and make a comparison of the practice of Malaysiz and
Nigeria of the anti-hijacking Conventions. The paper ends with concluding re:1ark
consisting of finding(s) and recormmendation(s).

Ibid, 44.

*for example, the hijacking of United Stite of America on 11 November 2001 where four airc “afts
were unlawfully seized and used as weapons of mass destruction. Also the hijacking of Nig >rian
Airways in 1993.

> The International Civil Aviation Organization established under section 43 of the Chicago Conve ition
on International Civil Aviation 1944, is one of the United - Nations Agencies saddled with the
responsibility of securing the international civil aviation against the offence of aircraft hijacking and
other related offences. This duty is being nerformed by virtue of articles 37 and 54 of the Conver ‘ion.
See Chicago Convention on Internation:l Civil Aviation 1944, adopted on 7 December 1944 and
entered to force on 4 April 1947, ICAD Doc. 7300/9, ninth edition, 2006; articles 37 an' 54
respectively. See |.R.A. Ruwantissa, Aviation Security: Legal and Regulatory Aspects(London: Ast :ate
Publishing Limited, 1998) p.7.

*The Hague Convention for the Suppression of Unlawful Seizure of Aircraft [herein referred to a the
Hague Convention 1970) 80 U.N.T.5105, 27 U.T.S 1641, T.I.A.S. No. 7192,

72010 Beijing Protocol to Supplement the Hague Convention 1970, 50 ILM 141 (2011)+
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2.0 Why Anti-Hijacking Conventions?
> g . 1 e g f
The concerns of the airlines operators and passe igers are the skills and exp nence ol !
Ih_L per TS and passeng }
. o p ) varonated $
the pilot; and soundness ard fitness of the aircraft that will ply the «:signated

o 6 p » 111 hotwee 930 and
routs."The Phenomenon “aircraft hijacking’ was not known until between 930 an

1931 when the strategy was 2 dopted 10 set the stage for evolution of the crir e agamst

civil aviation.” The reason for its condemnation was as 2 result of its ¢ sstructive
nature. The peace and ham ony of the international community distorte | when 2
single aircraft is seized.”” From 1931 till date, over one thousand zircrafts ave been
hijacked." At the early stage, 1921-1960, the reason for the commission of t ¢ act was
to escape from the persecution and prosecution of the opposition governm :nt of the

day, and to seck political asy um. No deadly incident was recorded.

e —————————
et e - ———-
e -

But as from 1961 to 1950 witnessed a high rate of hijacking of aircr: ‘ts where
hijacking of aircraft turned tloody by the use of dangerous weaponries suc 1as guns,
explosives to mention a few, to hijack the aircrafts. For example, in 1977, ¢ man shut
the pilot, hijacked a Malaysian aircraft flight MH653, Boeing 73 and later shut
himself. This led to a total d:struction of the aircraft."*Many times, the airc rafts were
regarded as battle ficlds bet veen the government and the hijackers.'” It \ as during
this era that the international community coordinated by the Internati nal Civil
Aviation Organization adoyted three Conventions vis, the Tokyo Con: :ntion on

‘p.s Demsey, Aviation Security: The role of law in the war against terrorism, Vol. 41 3) Columbia
Journal of Transportation Law (2013) p. 649.

*M.1. Ellzhi, Security in Airports: Design Conditions and Measures to Combat Airpirac | Sabotage,
Bomb Threats and Acts of Unlowf il Interferrence, (Riyad: The Arab Security and Training C =nter, 1982)
p. 17; See also P.C. Jefferey and S =. Jefferey, op cit., p. 44,

** B.M Jenkins, The Terrorist Threct To Commercial Aviations, (Being a paper presented at ‘he

International Seminar on Aviation Security, Herzelliyya, Israel on 5™-6" February, 1989, 1 -12. See
2lso W. Rodney, How Sofe Are Ou- Skies? Assessing the Airlines Res

ponse to Terrorism.(US A: Preager
Publisher,USA, 2003) 1.
* Flight Safety Foundation: Aviatiin Safety Network <http://aviation-

safety.net/statistics/period/stats.shp?cat=H2> accessed 10 March 2015.
“p.C Jefferey and S.F Jefferey, Pr

(USA: Elsevier Inc., 2009) p.46.
" Azuan, Remcebering the 4 Dec. 1977 TanjunKupung Tragedy :
<http://www.azuanzahdi.com/ind.:x. php/2010/12/04/remeberin g-the-4th-dec-1977-tangun. Kupang- ‘s
tragcdy/>‘acc‘csscd 10 March 201 5. See also Ismail Adua, M. International Law on Aircrar |
The P‘racucc in Malaysia and Nig ria, (Ph.D Thesis submitted to the Postgradua
Islamic University Malaysia, 201.1), 44
14 . . 7

B. Elias, Airport and Aviatio, Sec
(USA: Auerbach Publications, Tz

'ctical Aviation Security: Predicting and Preventing Futu: > Threats.

t Hijacking:

te School, \nternational . -
urity: Q’S Policy and Strategy in the Age of .glolrlli Terrorism
ylor & Francis Group, 2010) p.7. ' s
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gcumclrlcally reduced. It was dur ng this pernod, pd: y 0 Y
witnessed her first ever hijack’ag »f the Nigerian Alrways 10 Niger Republic.

\ which the offence of aircraft hijacking 1s -eing
aging. Even though, one of the unforgettabi and
ded in 2001 where four aircrafts [ the
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The application of the Hague .onvehl hi cker

as contra: ung

jacki irerafis states deerned
hijacking of aircrafts ates e

From 2001til]l date, the rate a
prevented and suppressed 1S ence ar
regrettable incidences of hijackin 1s was recor
United States of American were Fijacked on the same date, September 9, 2001,
of the aircrafts were used as miss les and weapon of mass destructions to destrc
wwo World Trade Center Towers in New York City; and Pentagon in Washi gton
N.C, while the remaining one wis destroyed in the Rural Pennsylvania.zn The 9/11
event clearly shows that the hiji ckers had adopted a new tactics of hijackir  the
aircraft; and that aircraft could be used as weapon of mass destructions.Consequ atly,
the international community bean a search for the legal control to prev at a
recoccurrence of such an even. Thus, in 2010, the International Diplo iatic
Conference on Aviation Security was held in Beijing and came up with a ne and

" The Tokyo Convention on Offences C:rtain Other Acts Committed On Board Aircraft 1963 | erei
:rcel'erred to as the Tokyo Convention 196 3], 704 U.N.T.S 219, 20 U.T.S 2941, T..A.S. No. 6768 o
The Hague anvention for the Suppre .sicn of Unlawful Seizure of aircraft [herein referred. to 'sth
Hague Convention 1970] 80 U.N.T.5105 22 U.T.5 1641, T.LAS. No. 7192 o sme
The Montreal Convention for the Supression of Unlawf . in
. wful Acts Against the S ivil Av ati
197, [herein referred to as the Montreal Convention 1971] U.N.T.51 g afety of Civil A. ation
2 o6 M. Adua. Th ) : N.T.5177,24 U.T.S 564, T.LA.S. No. 570
(Ph.D TE - Adua, The International Lav on Aircraft Hijacking: The Practice in Malaysia and r je .
.D Thesis submitted to the Postgradiiate Sct : . o | 'gena
i t g chool, International Islamic University Malaysia, 014),
15
AW is@ria Ai ..
2 p :I.e’ ITheJune 12 Nigeria Airways f Iane hijack: The Untold Story. The Nation 22 June 2003
| e Airplanes are An‘,erman Airlines Flights 11; United Airlines Flight 175; American Airlines <ligh
/7, and the United Airlines Flight 93. See New Wo;'ld Encvcloplaec.; e
i <

http:www.newworldencyclopedia.n : ijacki
.ng/en ry/hijacking > accessed [
50; and Jefferey and Jefferey, op cit., pp. 72-76. : 10 Merch 2015, See also Elias < 49-
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The destructive nature of (he t-.l 12 September 11 2001 tervorist attacks.”!
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3.0 C?mparison of the Practice o 'Anti-Hijacking Convention by Malaysia an |
Nigeria '

3.1 Definition of the Offence

Though both Malaysia and Nigena are parties to the anti-hijacking Conventions, 1 1€y

still offered their local definition o the offence to suit their local circumstances. 'he

Malaysian Aviation Offences Act?? describes the offence of Aircraft Hijacking as:

“a person on board an aircra;l in-flight who unlawfully, by the use of force or
by threats of any kind, seizes he aircraft or exercises control of it commits the

offence of hijacking, whateve his nationality or citizenship, whatever the stare
of registration of the aircra’t and whether the atreraft is i Malaysia or

w23
elsewhere”.”

The Act expressly adopts the worc. “Hijacking” instead of “Offence” as mention: 1in
Hague Convention 1970 and its 2010 Protocol.”* By this description, the elemen s of
the offence are: that the hyacker, must be on board aircraft in-flight; that he wust
unlawfully seizes the aircraft or ex arcises control of aircraft in-flight; that the hije cker
needs not be a national or a citizen of Malaysia; that hijacked aircraft needs nct be
registered 1n Malaysia; and that vhether the aircraft is in Malaysia or elsewhe ¢ is

urelevant.

submitted that under the M ilaysi
e the sccpe of the offence. Also, the m
is irrelevant ones the actusreus is resent. Again, the clauses “whaltever /s natio; ality
or citizenship, whatever the staiz of registration of the aircraft and whethe - the

It is an Act, hijacking by a person not on | vard
ensrea of the of 'nce

aircraft in-flight is outsid

E'M.\‘\'.Sumucl."lmroduclor}' Not On Ti 2 Convention On The Suppression of Unlawful Acts R ating
| Civil Aviation And The Protocol Supplementary To The Convention Fo  The

awful Seizure Of Al srafi”. 50 /LM 141 (201 N+ 1.

aws of Mala sia. Act No 107, 1984. :

To Internationa
Suppression Of Unl
22 5 viation Offences Act, L
S1bid. art. 7.

24gee 2010 Beijing Protocol to the Hagu . Convention 1970.
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3  Criminal Court” (2011), Cornell Lay

aircrafl is in Malaysia or elsewhere” cmblishcs-a ,Un.iv?rsal jurlsdlcuz:‘l.a | ;ﬂ:mﬂ;s:ii
jurisdicn’on has been defined ‘o mean exercise of jurisdiction to prosec; .

the offender imrespective of t! ¢ nationality of the offender, the victim ofience,
and the place ~f commission « f the offence. * | | &
It is further submitted that v hat constitutes hijacking in Malaysian ?u i for not
including circumstances whe aircraft is hijacked on the ground or sxtum n where
the hijacker is not on board ai: craft ;

On the other hand, the Nigerian Civil Aviation Act describes the offence oﬁ craft
hijacking as:

"Whosoever on boar! an aircraft either on the ground or inhhr
unlawfully, by Jorce or threar of Jorce, or by any other Jorm of
» I3 . I3 . ¢ - "-16 §
intimidation, seizes or . xercise control of that aircraft... :

or any form of intimidation. s 12€5 Or exercises control of aircraft. Jt therefo > means
that if the hijacker is not on board, the offence is not committed. Also. the . :gree of
threat, force or intimidztion is not

defined. It is therefore pos:

ted that a sma degree
hat will endanger the safety

of threat or force or intimidati »n t and security o aircraft

will suffice.

The prominent characteristic ¢ f al] the definitions and descriptions of the of ence of
aircraft hijacking is * ' 1

by force or threat”. The el nent of

z’D.V.!-Im:m'r. “Universal Jurisdictin not so Universal.

A Time to Delegate 1o the in national
School lnter-Univcrsily Graduate Studen Conference Taper 52

edu/Ips_clacp/52> accessed 3 May 2012; O'Dor ell, D.
“Intemational Treaties Against Terro ism During Armed Conflict and by Armed Forces” Vi 88 No.

864, (2008), International Review of . he Redeross, 856-857; D.C Menthe. “Jurisdiction in Cy erspace:
cory of International Spaces”vol 4 169) MICH. TELCOMM TECH.L.REV. 71, Ma odo, §.

“Princeton Project on Universal wisdiction”, (USA: Programme in Law and Public  Affairs,
Princeton University, 2001) p.23.

* Nigerian Civil Aviation Act No 6, 2106, s, $%1).

a 4 <http://scholarship law cornel]
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The definition of the offence in the Protocol and Nigerian Civil Aviation .ct look
similar when the two definitions subscribe to the commission of the offcne - on the
ground and in-{light. However | the major distinctions between the two dcl.m'. .()n.S are:
Grstly. inclusion of “by technclogical means™ in the Protocol is clearly miss 1 in the

- . - aroafmensre der the
Nigerian Act, and sccondly the prosccution needs not proofmensreal

- . ‘ enc aircraft
Nigerian Act. It can be saf:ly stated that description of the offence ¢ &

. . . . . . - N L: -y .
hijacking in the Protocol is wi ler in scope than that of the Nigerian Act.

. . : s . the it :ntion of
[t is further submitted that uncer the Malaysian and the Nigerian Acts, the 1

.. . . . R . differer e in the
the hijacker to commit the offence is wrelevant. However, the differer At |
) in ActIs

falaysian
f aircraft

description of the offence of hijacking in the NigerianAct and the Malays
that, while the Nigerian Act covers any act of hijacking on the ground, tvhc
Act does not. In addition, nationality of the hijacker(s) and the registration
are irrelevant to the commiss on of the offence in Malaysia.

3.2 Jurisdiction to Try /.lleged Hijacker

The Protocol obliged the contracting state to exercise jurisdiction in resy -ct of the
offence of aircraft hijacking.”” In furtherance of this directive, both Ma aysia and
Nigeria are willing to ettablish and exercise jurisdiction in respe t of the
offence.Malaysian Civil Av ation Act (CAA) 1969 and the Aviation Of :nces Act
(AOA) 1984 confer jurisdiciion on the Malaysian court to try the hijackers The Civil
Aviation Act states:

“Any act done by an - person on Malaysian aircraft outside of Malc sia
which, if it had been lone by him in Malaysia, would have constitute. an
offence under the lavs of Malaysia, shall, for the purposes of crin nal
proceedings in Malays a agamst that person in respect of that act, be de. ned
to have been done by & wi i Malaysia. "™

Aoai » Aviati it g A B TORY wreit ik f5 calied L

Again, the Aviation Offenct s Act 1984 provides in relation to the jurisdict n thus:
Amy-act or omission taking place on board a Maluysian-controlled ai. raft
il s : W PV S A . g = 3

while in-flight elsewh re than in or over Malaysia which, if takine ple » |

wo 1 - . ) s B (=] i C /

Joree in Malaysia, constinues that offence: " ! '
F";' the purpose of conferring jurisdiction, any offence under the law in rce

1:” MalopSiasconmihed on board an aircrafi in-flight shall be deemed 1

been committed in Mo 'avsia. " ’ ) e ke

:\'_I‘roxocol to the Hague Convent on 1970, art. 4 (1)-(4)
O 1l Aviation Act (Act 3) 196 ): 5 26 |
- Aviation Offences Act 1984, « 3(1)
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is committed on board an a rcraft registered In Nigeria;the 211(:1:1 , G

offence is committed lands in Nigeria with the alleged offender(s) still
offence is comniitted on board aircraft leased without crew to a lessee

principal placc‘of business in Nigeria or if he has no principal. placc of 1
permanent residence is in Nigeria; andthe offence is commltteq on b
Nigerian registered aircraft vhilst such an aircraft is within the territory of

Republic of Nigeria.”?

The practice of exercise of criminal jurisdiction in relation to the offenc
hijacking as provided in section 56 (6) (a) - (d) of the Act is extraterritort
Extraterritorial jurisdiction /s a jurisdiction exercised over extraterritorial

as aircraft hijacking. Ther:fore, the Nigerian courts may exercise exi
territorial ™, personality and

jurisdiction based on tle passive

principles.’*Section 56 (6) (a) affirms the application of the principle

aircraft in-

1 law. It 1=
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Pibid., 5.3(4).

*! See also Aviation Offences Act * 984, 5.3 (5).

* Nigerian Civil Aviation Act No 6 2006, s. 56 (6) (a)-(d).

* A jurisdiction is said to be terr ‘orial when a state can exercise jurisdictional power ¢
object or any event within its te ritory. See Hoover D.V., “Universal Jurisdiction not sC
Time to Delegate to the Internc -ional Criminal Court” (2011), Cornell Law School Int
Graduate Student Conference Pa; er 52,4 <http://schoEarship.iaw.corneH.edu/lps clacp/\
on 3/5/2012; D.O’Donnell, “ Inte national Treaties Against Terrorism During Arr_ned Co
Armed Forces”, Vol. 88 No. 864, '2008), International Review of the Redcross, 856-857:
“Jurisdiction in Cyberspace: Thec 'y of Internationa! Spaces” vol. 4 (69), MICH. TELCOJﬂ
REV., 71; 5. Macedo, Princeton Pidject on Universal Jurisdiction, (USA: Programme in Lz

Affairs, Princeton University, 20 1)p.23; A Colangelo, “Constitutional e = b

Jurisdiction: Terrori c— i S
sdiction: Terrorism and the Ir tersection of national and International Law”, Vol. 4;

Harv. int’l Law Journal,126; Abdi | Ghafur Hamid @ Khin Moung Sein, Public Internar
[ ~rd - ! . ein, t o
Practical Approach, 37 edition, Valaysia: Sweet and Maxwell Asia 2011)p. 128, Y

“Universal Jurisdiction-Historical oots and Modern implications”, Vol. 2, (2005), &5

International Studies, 94. ’
34 . Wk . . .
Jurisdiction on nationality is to :he effect that sovereign state is allowed to establish

jurisdiction over the offence con mitted by its national anywhere. See United Nation:
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1S ‘.C " 2 . '

l;;; Z?{f:j;tge 3;: ;lfcl?:llill:*’;(z: t states l.hal the court shgll exer\:is‘e jurisd ;1io.n lu- tl}g
Y ] . nc COll‘ll?lll'led. on‘ board aircraft registered |+ Nigena.’
: \. auszo ancraf.t iegistered in Nigeria bears nationality of D geria as a
S().vue.,1gn state.” A registcred aircraft in Nigeria is a Nigerian national "lence, the
Nl_ger.lan courts will exerc se criminal jurisdiction on ground of passive personality

prmc.lple, because the offer ce is committed against a Nigerian registered : rcraft.
Section 56 (6) (b) authorises the court to try the hijacker even if the o ‘ence is not
committed in Nigeria. The presence of the offender and aircraft in Nige ia is a legal
ground to exercise the jurisdiction. This is known as territorial principle.
section 56 (¢) empowers the courts lo exercise jurisdiction based © nationahty
prirciple of criminal juricdiction if the offence of aircraft hijacking ° committed

od sut without crew to a lessee who has his primn pal place of

against an aircraft leas
business in Nigeria or he i permanently residence in Nigeria.

sle of jufisdiction is confi med by the
(6) (d) when it states hat the court
ers who commn: t offence of

Finally, the assertion of territorial princij
Nigerian Civil Aviation ,ict 2006 in section 50
shall excrcise criminal jurisdiction against the hijack
geria registered aircraft within Nigeria territos 737 The legal

hijacking on board non-Ni
1s jurisdiction is that the offence is commit ed in Nigeria

ground for the exercise of th

territory.

From the foregoing, Nig eria has domesticated the theory of tradition 1] methods of

exercising criminal jurisliction in the Hague Convention 1970 throug « the Nigerian -

Civil Aviation Act 200). It is submitted that the rationale behind 1 e exercise of
criminal jurisdiction is t» serve as a warning to the hijacker that Niger a is not a safe

haven. It is also to prosecute the alleged hijackers with a view tc punish them
severely. If however, N geria is unwilling to prosecute, it must extrac ite the alleged

hijackers to an intereste«! state.

3.3  Extradition of the Hijacker

Both .ngcrl‘a and Mala ssia are willing to apply and practice extraditi provisionas
) - . . P
contained in the Protocol. The applicable law in Nigeria is E «tradition Act.

urthermore,

P L R T S

i BN e A i

Guide to the Unijversal Ant - Terrori i
y e ism Convention and P i i
idsew York, 2003,25; Abdul ¢ hafur,op cit. P.130. RS AR o
. Nigena'n Civil Aviation Ac No 6 2006, s 56 (6) (a).
37 S:ee Chicago Convention, 1944, art 17.
Nigerian Civil Aviation Ac', s 56 (6) {d)
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3.4 Option to Prosecute Hijacker

ICtX:aZi?elsglre;:o?;g]:;tfl?]mi-{-ma] duty on the part of Malaysia and .Nigeria to citlllcr

_ e hijacker(s). For the purpose of prosecution, an ntending
private pl'Oss,jecutor is .obligec to seek and obtain a written consent of t = public
prosecutor.”™ However, the al eged hijacker(s) may be arrested, remanded 1 custody
and granted bail before the consent of the public prosecutor is grante 2 1§ fis
submitted that the provision -elating to the consent of the public prosecut r in the
Malaysian Aviation Offences Act reflects the criminal policy of Malaysia “ased on
fundamental principle of the ('riminal Procedural Code. This is from the fac that the
criminal proceedings are entrusted to the public prosecutor and without his cc 1sent no
ctiminal proceeding can be b-ought to court.The consent provision as stat 1 in the
Aviation Offences Act is not :tated as a condition under the Nigerian Civil \viation
Act. However, it is submitted that in Nigeria, as a matter of law, a private prosecution
| must seek and obtain the consent of the attorney General of the Federatior or of a
1 State before a private prosecution would be allowed to prosecute the ¢ ffender.
: Therefore, offence of aircraft hijacking is an offence against the Federation; h nce the
1' “fiat™* of the Attorney General of a State or Federation must be sought and granted
3

before the hijacker(s) could be srosecuted.”

52 Aviation Offences Act, 1984, Laws of Malaysia, s 15 (1).
“Ibid,, s 12.
% In the case of Commissioner of Po'ice v Tobin (2009) 10 NWLR (Pt. 1148), 71, the Nigerian Court of
Appeal interpreted “Fiat” to mean “u Latin word, meaning let it be done, especially arbitra: v one as
in judicial fiat, a court decree, etc”.
* See J.Daudu, “The Imperative of a reformed prosecutorial system in Nigeria’s criminc' justice
machinery” (Paper presented at 2™ C-iminal Justice Reform Conference, Asaba, Delta State, ' .d). The
Daily Independent, 10 December, 2013. However, the Supreme Court of Nigeria in the case ’0‘ .Os.ohon
vFRN ruled that by virtue of section 74 of the Nigerian 1999 Constitution, the Attorney Ger -ral has
impliedly granted Fiat to the private |2gal practitioners to prosecute state offences. Thus. hic ;'xpress
consent is no more necessary. See the case of Osahon v FRN (2003) 16 NWLR (Pt. 845) 12(‘)-15 h DPP v
Akozor (1983) 1 SCNJ 94; Tukur v Gogola State (1988) 1 NLR (pt.68), 78. See generally A, .' Lanre,

Prosecutorial Power of the Attorney C isi
: y Ceneral. In Abdullateef as-Sudaisiy, Articles on m j
teachings, Law and Politics, 10 April, 2712. ' g
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The Practice of Anti-Hijacking Conventions in Malay:
3.5 Punishment of t1.¢ Hijacker
According to 2010 TProtocol.
offence..

and Nigeric ...

...punishable b/ severe “cac]h. gls}f“ Party ylldcn.?kcs bl (KE ‘Ih_e
ither defined ‘ seve penalties™ "what .consutut.cs severc penalties’ is
o med nor stat:d in The Hague Convention and its Protocc It therefore
1821\/0% the .deﬁnilion or nature of punishment for the offence of aircre t hijacking 1o
the discretion of each contracting state.It is submitted that by way « " defining the
offence and punishing “he hijacker, a contracting state shall have, ir their national
anti-hijacking law, punihment(s) to be imposed on the hijacker(s).

Malaysia and Nigeria ire willing to punish the offenders. However the n:uuir_c of
punishment differs. In ‘he light of the section 14 of the Aviation Offc nces Act,” the
practice in Malaysia i¢ to sentence the hijackers, upon proof of ther guilt, to life
imprisonment.jsNigeriz adopts the penalties of life imprisonment al | a fine of ten
million naira.>’Even tl ough, life imprisonment is the next most sev :re punishmcfﬂ
after death sentence and addition of ten million naira is a huge amo: nt of money 1n
Nigeria.% It is submitted that these penalties should be for hijacking not resulting to
death. Thus, where death is recorded, the offender should be sentenct d to death. This
will serve as deterrencs to potential hijackers.

3.6  Regulation of Civil Aviation

Each Member State to The Hague Convention and its 2010 Protoc 1l regulates civil
aviation within its jursdiction. In Malaysia, the Ministry of Transpo t (MOT) und the
Department of Civil Aviation (DCA) are the bodies responsible for the regulation of
civil aviation.®' The Ministry of Transport is the highest decision- naking organ n
respect of all the meins of transportation in Malaysia including but not limited to air
1ransportation.62The Malaysian Civil Aviation Act empowers the Minister of

565010 Protocol to the Higue Convention, 1970, art. 2.

7 aviation Offences Act, 1984, s. 14.

*1bid.

5% see Nigerian Civil Aviation Act, 2004, s. 56 (4).

b According to a Financial reports, about 90 million Nigerians out of the 170 rillion live below 2 US
Dollars (that is RM 6.44) per day. See Expat Arrivals, “Cost of living in Nigeria”
http://www.expatarrivé Is.com/nigeria/cost-of-lving-in-nigeria > accessed 5 [ ecember 2013; Dail
Trust, “ Nigeria: Higt cost of living affects pensioners”, Daily Trust, 2 ' J
?lllalfr.icafom/storieslﬂ=O909250147.htm|> accessed 5 December 2013.
52C|vn| Aviation Act 1969, ss. 2 and 3 respectively.

Ministry of Transport Malaysian Government

Guide<http://www.lav. yerment.com/guide/
: gov/Federal _G
accessed 7 May 2013, _Government/Road_a d_Transport/>

September, 2009,<
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al :
ation in respect of aviation matters in M;: |layma.m Pursuant to
the Act.

Re; ulations 1996 and 201 ”1]:3:5 )P::Aclizlqcf]r 11‘;% ‘m“dﬁt lhc’ l\fli?l;]}f!:”;i (nlll .f\\"iﬂ_‘:‘);;
sec 1re civil Ao - If Y- 1he mmportance ol these Regulations 1

i g 1e offence of aircraft 1ijacking and other related aviation
(? ¢s. On the other hand, the DGCA is to easure full implementation of such
reg lations made by the Minister.”* Therefore th: practical implementation of such

Re: ulations made by the Minister squarcly rest:d on the DGCA, which he does
thrc ugh a directive.

(4]

In Nigeria, the Nigeria Civil Aviation Act emjowers the Nigeria Civil Aviation
Authority (NCAA), an autonomous body,” to rogulate the civil aviation m all its
ran ifications.*® The contribution of the Aviation Minister to secure air transport is
onl v to issue directive(s) in cases of emergency matters.’ For instance, The NCAA
has adoptedthe Nigerian Civil Aviation Regulations 2006, 2009 and 2012 to give

effc ct to the provision ofsection 30 of the Act.

It i . submitted that in Malaysia, the MOT issues Aviation Regulations while DGCA
isst es directives, while in Nigeria, The NCAA issues Aviation Regulations while the
MC A issues directives in case of any emergency. It is further submitted that DCA in
Ma aysia is not an autonomous body like its courterpart in Nigeria who can decides
on iviation matters on its own, and sue and be sued in 1ts corporate name.

4.0 Conclusion

Ma aysia and Nigeria are willing to prevent and st ppress the heinous act of hijacking.

The ir intention 1s known through the adoption of :inti-hijjacking Convention 1970 and

its 2010 Protocol. The practice, therefore, 1s o define the offence to suit the

[he defimtion of the offence as

cor tained in the Nigerian Act is similar to the one contained in the Protocol. In fact

« types of unlawful seizure viz; the ground ard in-flight seizure of aircraft were

rev ‘Hed from the Protocol and the Nigerian definition of the offence as opposed to an

n

light hijacking in the Malaysian definition of the offence. It is conclude that the

63 .

64

Ci i

5+ e Malaysian Civil Aviation, s. 3.

il Aviaticn Regulations 1996, Regulation 201; Civil Aviation

(Amendment) R i
Reg ilations 198 (1)-(3). ) Remgton, 2012,
& f\- gerian Civil Aviation, 2006, s. 2.

Re'

fv

5 gerian Civil Aviation, 2006, section 30. For exam igeria Civi
ple, NCAA has made Nigeria C iati
lations 2006, 2009 and 2012, serta Evil Avtation

erian Civil Aviation, 2006, ss. 28, 38 and 66.
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| a will he willing to est
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ablish and exercise both terr orial and
al jurisdiction 0 try the hij

) acker. It is found that the jur sdictional
ovi ‘
]1 sion contained in the ] 1gerian Act shares the same characteristics w th that of
the Pr

: rotocol. COI]VCISCly the provisions differ from the Malaysian Act. [t is also
found that Malaysia and Nigeria are ready to return the hijackers provided the
requesting state satisfies all the requirements of the two states. However, it 1. revealed
that while Malaysia will be willing to extradite its national to any reques ing state,
Nigeria will be unwilling to extradite her national. The two states recogni: ¢ offence
aircraft hijacking as an extracitable offence.

It 1s also revealing that under the Nigerian Act, the punishment for the 1 jacker is
more severe than that contained under the Malaysian Act. This 1s due to the fact thal
the Protocol allows each sta ¢ party to use her discretion to determine the nature of
severity of the punishment. The two states do not consider hijacking that result in
death of passenger to fix the penalties for the offence. This is a serious omis: ion in the
two States laws. It is recomriended that the hijacker should be sentenced to death in
case of any hijacking that result in death of any person.

Civil aviation is a special entity that needs adequate security from the pro essionals
who are well acquainted with the system. In this respect, the system v here the
Minister of Transport is beiag authorised to make regulations for civil a 1ation is
condemned. The Malaysian Minister of Transport is in charge of all mode of
transportation. The required « ttention needed to secure aviation will be lackig. Thus,
the DGCA who is to issue directive should be allowed to make security re sulations
for air transport in Malaysi1. Beside, DGCA should be an aviation expert. This
suggestion is obtainable in Nigeria.

It is finally conclude that toth Malaysia and Nigeria are willing to pre ent and

suppress the offence by domesticating the provisions of the anti-iijacking
Convention, but they differ in the area of application.
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