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\nalysis Of Challe nges To Environmental Protection i Nigeria
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Abstract
Theie s no denying the fact that the successfulness of EnVIrOnmestal protectiog
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vinvitonmental protection could either be from gaps in the feg:
tameworks. Many have written on the legal and institutional framewarks on environn i
protection in Nigeria and  numerous suggestions have been made 1o improve the cvstem
However, the uniqueness of this paper 1s that it exclusively explores 1‘ on fry b
COVIIORIMe el geidectom

vuplementation of both legal and institutional frameworks on
Nigeria. Hence, discussions on the meaning and some concepts relating o
within the focus of this paper. To achieve this, the paper adopts a cottent anal
analyse issues in contention. On this note, suitable suggestions are made 1o order

adequate protection of environment in Nigeria.

l. Introduction
Governmental involvement is vital if measures to protect the environment are to |

This is the stage at which the law have imperative roles to play. Technological or
orotect the

strategies that are systematically and methodically developed cannot successtully
cavironment without the aid of Jegal system to augment them.' The purpose of presersing wnl
maintaining the purity of the environment can be attained only if the law can be mobilized
partner with science and technology.” This support the fact that environmental ssues are aow
perceived as a universal issues from which a nation can no longer consider iteelf joolaed
Nigeria had no unique and noticeable clear ambitions for the nation’s environment it
acceptance of the need for National Policy on the Environment in 1989.° Towards the late 1950
the government began to advance and cultivate national strategies to address environmental 1ooues
in Nigeria.” This episode symbolized a landmark in environmental protection for Nigeria because
it heralded the emergence of a clear political will to establish a national agenda for environmental
management.” This was induced by the involvement and attendance of Nigeria in the United

AT
L9 %]

Law, Faculty of Law, University of Ilorin, Nigeria. E-mail: barristeraba0l @ yahoo.com. Phone no
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holm, Sweden” The Conference
Postive and practical in the approach
This in et represents o diiven lactor (o the
eney (FEPA)Y e 1988 and the stubsequence
awiment ol series envitonmental lepislations
S iR N d tl\f‘ ‘nvnvs.i,\ ol linsliluliunul framework on the
formidable institution is ;‘,‘”. N \‘[A' orn \ivn( nt‘(hv acknowledgement of the fact Ih:‘n i
WAl 15 S e § »tlx.uum‘nm m the u-‘uu‘laumn‘. nunagement, and control ol activities
o g IR oqua 1y 0! environment, l‘z\'m: sinee tlu“n. there are has been wseries of
Changes as an wempt o solidity the legal and institutional frameworks on the protection of
;'mupfrm\‘n: i Nigerta, Hence., this paper exclusively examines tactors o challenges alfecting
!5'«‘. SHcacy ot the legal and institutional frameworks on environmental protection in Nigeria. On
this note, l?nip.l;\‘r ts divided into three major parts. This introduction which set the tone of the
PNPCT s the fiest part. The second part examines the challenges 1o environmental protection in

to .:JJ:\‘_\».U)_;: the issues ¢
establishment of Federal
adoption of National P
tor Nigenia, The

Protecaion

Nigeria, The third partas the conclusion where notable recommendations are made,

2. Challenges

A Inadequate Statutory Power of Enforcement in the Institutional Frameworks
Adequate power of enforcement in the regulatory body is fundamental to the implementation of
environmental laws and regulations. Nigeria to some extent have large array of environmental
laws and regulations for the protection of environment. However, the number of such laws and
regulations 1s not essentially the index for measuring their effectiveness. For many years, the oil
mndastry in the Niger Delta of Nigeria has functioned with tiny
monitering. This has not been due to lack of laws or statutes but that of implementation."
Nigeria law forbids pollution of land and water; mandate oil industry to ensure and abide by good
il filed practice.“For e ample, section 6(3) of the Qil Pipelines Act mandate the holder of a
icense 10 exercise caution by their operation to ensure that unnecessary damage is not done to
ny land, buildings, crops or profitable trees entered upon.” The Petroleum (Drilling and
roduction) Regulations also mandate the licensees or lessees to take all viable and feasible safety
Sasures to prevent the pollution of inland waters, rivers, watercourses, the territorial water of
igena or the high seas by oil, mud or other fluid or substances which may likely contaminate the
er or cause damage to fresh water or marine life." Also, the essence of Environmental Impact
3 “* is that, prior to the execution of any project by private or public corporation,
hie appropriate authority must be sought and obtained. A report must be prepared

or no operational regulation or

»

~

w defunct FEPA Act was repealed and replaced by the National Environmental Standards Regulation
Enforcement Agency Act (NESREA) on the 31" of July 2007. See Omaka Amari Municipal and
rmasionaiEnvironmenzal Law (Lagos: LUC publishers, 2012), chapter 13, pp.188.

amnesty International, Nigerwa: Petroleum, Pollution, and Poverty in the Niger Delta (Amnesty

nanronal Publicanon, United Kingdom, 2009) 40

L =

: the Oil Pipelines Act. Cap. O 7, Laws of Federation of Nigeria, 2004
rofeum Drilbng Regulations, 1969 R
aronmenial Impact Assessment Act, Cap. E 12 Law of Federation of Nigeria, 2004
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The question however
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The term enforcement means the process of ensuring compliance with rules, regulations
and enabling statues. There are different means of entorcing compliance with environmental
legislations. i may be through monioring, supervising, nspection, mvestigation, warning,
prosecution and sanctions. Therefore, whatever means adopted, it is expecte
aeneral deterrence, Starting with NOSDRA, (he ageney is empowered 1o take ¢
for ensuring compliance w

criam measures
gislations. For clarity and case of presentation of
argument, it is essentj
thus:

isions of section 19 of NOSDRA Act. Iy provides

\LOncy
aws i Niverya
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and does not extenc
18 on the adequacy or otherwise of th

bon ol environment.

nsure comphiance
s of il spillage I 10 othes

C power of

d to encourage
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al to reproduce the prov

(D)The Agency shall-

(@) in the event of a major or dis
Agencies co-opt, undertake
the Act’;

(b) assess the extent of damage to the ¢
the spill against what existed before;

astrous oil spill, in coll

aboration with other
and supervise,

all those provisions as set out m

cology by matching conditions following

"Ibid.

'7 Associated Gas Re-I
"*Ibid, section 3.

" Cap. P 10 Laws of Federation of Nigeria, 2004
nt Cap. O 6 Laws of Federation of Nigeria, 2004
Cap. W 2 Laws of Federation of Nigeria, 2004
* Cap. S 4 Laws of Federation of Nigeria, 2004

% Cap. 1 10 Laws of Federation of Nigeria, 2004
*Cap. N 120 Laws of Federation of Nigeria, 2004
“See section 7 of the NESERA Act 2007

njection Act, Cap. A25 Laws of federation of Nigeria, 2004.
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(d) ndvise the Pederal and State Coverpsressts on grrsithe effeats on the heaith of
the prople and ensure tha ﬂt,w, et teinedizl sction 15 taken for the

restoration and cosnpeensation of the envitonioes

() ancict in trediatiny between affected comrannities and thee 1) wpilier:

(f) tncistor the pes spotise effon during an emergency. with & vew 10 enyunng full
compliance with existing lepislation on such matters:

(g2 ansess any damage caused bry an oil spiilagpe.

(h) expeditiously process and pramt approval for any reguest sade 1 10 by 2n ol

oplication of amy othes
-5 |

spiller for the use of approved dispessant or the appls y
technolopy considered vital in ameliorztin # the effect of av cil spil;
(i) advise and guide the response efforts as 1o ensure the protection of highil,

£
£ ps - 8.0 g -
”‘ ngered or threatened wii

sensitive areas, habitats and the salvation of enda
life’; and

(i) monitor the clean-up operations to ensure full rehabilitation of the
affected arcar,

A vivid look at the above wection ho we that ! :Oﬂ)»’/* is Lr),m*"':c e x" Y2II0US 1OCAS 10

in the Niger Delta, For instance, th" wvrd c,.';.',' mn para'ﬂ;;n (0) and (g) 7;:;:;::;':'. an act of

g
inspecting the extent of damage in order to determine the a;;:rw::a:-: mechanism 1o remediale the
environment. In addition, the expression ‘undenazke” in pz agr.«:p‘f; {cy refers 10 an act of
investigating the post- tmpac.r assessment to determine the long-terr pacted
Furthermore, ‘monitoring” as used in paragraph (f) above is an effective mez
compliance with environmental regulations. The essence of momtoring 15 1o empo
to supe rvise adequate cleanup of the impacted area, In spite of the ubou- Provisior
arising is, where the spiller or polluter refuses 1o comply with
clean up the impacted environment, what sanctions could N )Sbi
compliance and how adequate are these sanctions. To answer this guestion, 1t
f the Act that provides thus:
1

l

reproduce and examine the provision of section 6(3) of the
The failure to clean up the impacted site, to all practic
remediation, shall attract a fine of one million naira.

The above provision shows that NOSDRA could only impose fine 25 sanction in the
event that the spiller refuses to clean up the impacted environment. This amount is eguivalent 10

$8000 (dollars). Apart from this provision, there is no other enabling proﬂe:on that empowers
NOSDRA to do more than that. Therefore, the enforcement power of NOSDREA 10 ensure
cnmphdncc with environmental legislation is grossly inadequate because the z
more than imposing a fine. It is thus submitted that the Act of this naturs
other punitive measures such as suspension, closing down of cperancm to ensure
scare erring polluter. This is because the amount pavable as< fine is o0 <m::}l compan
damage which the law intend to avert.
With regard to NESREA, the agency has power to take different measures to enforce
environmental legislations. The reason is that upon the investigation of a report of poliution.
NESREA may apply to the court for an order to suspend or close down operation of any premises

.~
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A T0RE WAy B pect Bivioniient At it it e Loty to et one the quality ol
the environment Hovvever due i what sine pfees o is dettherate vomstiaint i the powel ol
ihe apeney. the caforement m i wgant was Petnde gl o iw s hecise the Avt whivh
ostablnhied NERREA has exprosady oachidid e apeiie v ron intertoring eany iatters that Lins
M A resnlt of thisg the NESREA power of enforcement became
woeak This s becanse the ofh and industidis ae the ik culpiits i e polliton ol ervironment,
On this note, iy submitied that the exclisfon of the power of NESREA from enforeing
comphiance witly ¢ monmental xateny e the ol and pax activities has prevented the ageney {rom
gepulating actvites impacting on the quality ot the em fronment,

Pherofore, there s the nead o revisitand review the iatitutional frameworks o empower
these msitutions with (he necessany waapons 1o fahe adequate pumitive measires agiinat
poluters, The starting poimt v o emove all Darviers landering the etfective: performance and
adequate enforeement of environmental lepislations i Nigenia,

B. Issue of Institutional Autonontons
The umplementation of environmental lepistations depends on the level of autonomous possessed
M the wstitutions. . This means that the apencies concerned must be independent and be given
the freedom 1o cairy out s responsibility without external mterterence, The  Federal
s A partner i some of the activities it repulates such as the oil industry.
be a ranning mate inoa business it regulates,

i \'\" \\ Hh \\\i .\\“' }f"\\ AUtV s

Government of Nige
Although it s not unusual for i government o
however. unless an institation independent of (the povernment is in place, the law may likely
remain ieffectve. On this note, the Governmen ol Nigeria has been criticized for its fatlure to
QUATARICE  AULOROMOUS regulation of  the ol industries in relation to the  protection of
environment. For instance, one of the primary agencies in the regulation of the activities of oil
and gas industries s the Department of Petroleum Resourees (DPR), The DPR however 1s just a
mere department under the Ministry of Petroleum being run by a Minister, a sole appointee of the
President. Thus. the operations of the DPR are subject to the total control of the Minister who
may be used by the government 10 restrict the power DPR in favour of the oil companies. The
reason is that the Government of Nigeria holds substantial equity shares in Shell, the biggest ol
company in the Niger Delta and thus is not willing to tolerate any step that is likely to affect its
W Commenting on the effect of placing the DPR under the
“his situation has resulted in the
being party to much of the oil-

econonue interest i the company.
ol of Ministry of Petroleum, the World Bank said,
Iy regulating oil pollution and as such,

CON

overnment insdequate

e

af the NESREA Act 2007

PCae saction 30
eria: Perrolewm, Pollution and Poverty

N xe
See Amnocdy Intematy wnal, Aig

st p—y & Liagm' D { 47 b
Imesrpational Publicaton, 206K 424

7 (b} and MR4) of the NESREA Act

M
Ser secion /

o ) : o )
Amnesty imernatonal, op G pp 4244

in the Niger Delta, (Amnesty

“fbsd
“lbid, P 43.
Vgae LINDP, Niger Delta Human Development Report, UNDP, 2006, 153-155. See also Amnesty

heternational, Nigeria: Petroleum, Pollution, and Poverty in the Niger Delra Amnesty International
Fubheation, Umted Kingdor, 2000, 43
i ' shown that Nigeran Government holds more

“Q!‘:‘\:
Company of Nigena. See Nigena Burcay of Statistics, Report o

than 40% shares in Shell Petroleum
{ Nigeria Laving Survey,
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: . The faiture to have e
» Federal Government 1
that it 1 the fifor fore
would ot brode any
tracistries :

pendent regulatory age

ney s due 1o the fact that the
holding

the oil industries as sacrosanct because of the fact
en exchange camners of the country and the government
_ unnccessary burdensomeness in the activities of oil
We are not taken the issue of protection of environment serious
because the povernment is plaving politics with it. The relevant revelations in the
sctivibies of ol industries have shown that the DPR itself is not competent to
monitor the actuvities of oil industries. It shows that we have something to hide
!:rsxuuxr the only way the Federal Government can enforce standard is when the
Lcd:r.xi Government remove itself from the sole call joint ventures agreement.
The only thing the Eovernment can do s by engaging a private sector and let the
o

ndustries be privately driven. This will make environmental regulatory
bodies avtonomous.

The above views are used to support the argument that DPR is not autonomous in the
regulation of oil industries as it relates to the protection of environment.
Also. wonthy of mentioning is the National Oil Spillage Detection Response Agency
(NOSDRA)Y. Unlike the DPR. a statute spells out its functions and creates it as a full-blown
ency. However, sinular to the DPR, NOSDRA activities are subject to the directives of the
imister of Environment. This thus connotes that the agency only has a partial autonomy, which
could be countersctive (o exercising its full powers to ensure environmental protection. For
instance, the NOSDRA Act mandates the agency to comply with the directives and regulation
sssuss by the Minister of Environment.”® Thus, the placement of NOSDRA under the directives of
the Mimury would affect the independency of the Agency in the execution of its functions.
Therefore, s suggested that NOSDRA Act should be amended towards giving the agency its
fult zutonomy. This suggestion is premised on the fact that in terms of hierarchical structures in
Sigeriz. Ministry and Agencies are of equal status and as such, one is not superior to the other.
Crranting NOSDRA full astonomy will remove the latter from the administrative grips of the
exccutive arm of the government and enable it to functions effectively, which will be a positive
siep towards protecting the environment. The above analysis depicts that the Government of
Nigena i yet o guarantee autonomy of regulatory Agencies responsible for the regulation of
acTi v it fikely w affect the quality of environment.
€. Special Defences Available to the Violators under the Laws
Ohl industnies are provided with @ number of special defences in environmental related cases and
w indend further water down and weaken the effectiveness of pollution control in Nigeria. For
exarmpie. Special defences are provided under the Oil in Navigable Waters Act. According to the
t, 4 person charged with commining the offences under Act,* would escape liability if he can
extabitshes that the discharge operation was undertaken as a reasonable step to save life or 1o

p 17 — n . s opepel s .
prevent damage or dealruchion (o any wessels or cargo.” He can also escape liability if he can

ap
4
AR

+r
Le

o et

) ) ; . u-_ C 017 e »
* Istervies wath Prof Sam Ageling in Honn, Kwars State, Nigeria on the 5% of May 2012 in the course of
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;'hr"‘t';:";;?n“"::’;h;::L’r:};’t: ::/u:rz.rg:cipcs accf;ienf_al_l)’ as a result of damage to the vessels and
defence available 1, 1he Po”urgr ;o f:s,z‘-j b;:n - ri: LoC IS impact on the emnronmer'u,“ itis also a
: : e t ablish that the discharge Was due to the deliberate act of a
third party (without his consent), ™ )
‘ 'Ihc Act further imposes g great barrier on ap aggrieved party whep It says that
(f)‘;‘,’;"'}:i'"ﬁ’:rbz? Z;(::)r;;:ght ’on!y :with’ rhf: consent o»f .»;errnf_-‘} General of Federation® and that
: ¥ <an bring action. Therefore, where the Attorney General refuses
consent, a claim tannot be maintained against the polluter under the Act. Also, the Associated
Cras 'R.c-lnjcclion Act, which js aimed at complete cessation of gas flaring ip Nigeria makes
provision for 4 defence. For instance, where & person or corporate entity hl’:&cn ll"r: permit 1o
Hare gas, sych permission will pe considered a defence. * On this note, Theresy sard™:
Even though the 0j] Pipeline Act provides that foliowing an i spill, oil
Companies should begin immediate clean-up operations by adopting the bes;
available clean-up practice ang removal methods, and that oj] companies should
bay compensation 1o any person suffering damage as a consequence of any
breakage of of leakage from the pipeline or an ancillary installation except when
the spill is the resul; of the malicious act of a third person, the exception in hoth
cases is the defence for the polluters.
By way of contras. this type of special defences is not obtainable under the Canadian
Arctic Waters Pollution Prevention Act™ and the Canadian Shipping Act.* both of w hich impose
absolute and strict liability for oil spill and discharges. For example, a defendant under these Acts
would not escape liability merely because the discharge was caused by the act of thirg party and
not that of a member of the crew.® Thus, there is the need to the Nigerian anti-pollution in order
to make the oil industries absolutely liable for their action. This would also ensure that the

polluters exercise adequate precaution in their operation.

D. Penalty and Coercive Measures
The sanctions by means of fines or imprisonment or both stipulated under some anti-pollution
laws are inadequate 1o ensure compliance with enabling statutes. For example, under the Qjl in
Navigable Water Act ¥ 4 fine of 2000 Naira, which is less than 20 USD, is imposed on any
person found guilty of any offence under the law.* In fact, some offences under section 10 of the

4

Ibid, section 12
“ibid

“ Cap. A 25 Laws of federation of Nigeria, 2004. See particularly section 3 of the Act. .

“ Theresa O, Okenabirhie* Polluter Pays Principle in the Nigeria Oil and Gas Industry: Rhetoric or Reality’
Retrieved from http://wv./w.,quoglc.com.mv/#hl:en&output:search&sclient:psy-
.':b&q=THEHESA+O.+OKE.\’AB!R}HE&OQ:THERESA+O.+OKENABIRHIE&;inf&&Qi:&aql;(fi}zs =
hp.IZ.,.U!OH14058IUI()IOIOIOIOI()I()IIUIO.ﬁ,qbld.&psi:I&bav:on.Z.or.r oC.T_pW.T qf'.,cf.osb&'tp=8.7f6339d68
47a56&bivw=1280&4bih=66% faccessed on the 10™ April, 2012] (The hyperlink showing in this footnote
places questions questions of originality, pls be mindful of that)
* Canadian Arctic Waters Pollution Prevention Act 1970
“ Canadian Shipping Act 1970
“See Diltkara V. The Queen [1974] 1 W.W.R. 258.
Y'Cap. 06 Laws of Federation of Nigeria, 2004
“Ibid, section i
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 Nagea™ © 2 oo o encen created under the faw tiutiger frogm
S O MM Ny oy P L ’ - X ) s

et P00 X7 Nary t.s,ppruunwtda 20,000 U8y apainst the violators
Py 4& s e apply 10 on and gas secior, Alvo, under the Environmental fmpuact

AN A 12 > ? du e y {
~"'»“‘*'-a1.:,r‘ ‘ ‘: W penadty Sor breag hing the provisions of the Act s 100 senall 1o prevent
PEIRPRRETE. a0y covTrwwran s ; : ] J
ke b ARy comorate bodies. Section 62 of the Act which deals with offence and penalty
APy N 100 fime ¢4 ' v 700 USD) impri indiv
s ;lf.'. I fine tapprovimately 700 USD) or five years imprisonment for an individual
CRFCROSY, &nd & e ¢ 1 i b i
;{. -::‘; o A0S & mueamem of Nim for corporate offenders Capproximately 6000 S0y Obviously,
TRE Son Nawz s 100 ittie an amount 10 ensure that oil companies comply with the
Tpuremwears of i % A ' i T ional
o =8t of law and preves pollution of the environment, The Amnesty Intermnational
sommeniag on the puntshmens imposes under the Nigerian Law sajd®’:

APpropeate pusichment of both state and non-state actors who abuse human

R Ve  Eaok. e
R SN B R 34 eIy e 3‘“'*‘&1‘

2
RS 3% a0 wTporiant pan of a goverament’s obligation under international law.

| St 4
Empumary for past scis can and does fuel violations and abuses of human rights.
8:5&;:»:5;.\ fighe peraities undermine both envitonmental protection and human
righis an the Niger Dieita By failing to deal adequately with corporate actions that
& human nghts and the eovitonment, the #overnment of Nigeria has
Sompoundad the peoblem. A culture of impunity has been reinforced for oil
companess 1s the Niger Delta because of 3 lack of any adequate sanctions for bad
Camages human righte,
Intermational is used 10 support the argument that the

Pemaitios waposes under the Nig cquate to ensure adequate regulation
oS comtral of pevroieum activities in the Niger Delta. The amount imposed under the Nigerian
¥ & nd comparable to what i imposed under some foreign laws like the Egyptian

- 2nd Exploitation Law that imposes a fine of 1,780 000,

 2xploration companies for failure 10 comply with conditions for oil exploration,

Fractace thar
The abowe statement of Amnesty
eran laws are grossly inad

whom Prospection, Exploration
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MRS il pemveniion of poliution.™ In the case of second conviction. the law prescribed a
3 " In addition to the prescription
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O R 33, T Euros on any company that is found guilty.

oF fime ensder tue Epvprian law, the 2ppropriate zuthorily may even revoke the authorization given
E g Aar - - . " . . )

& e bosder of 2 license 10 explore o) or suspends its operation indefinite]y.®

® Poud, secnam 7. ¢ s 16
Y i, Pipeiomes Act, Cap. O 7 Laws of Federation of Nigeria, 2004

s ensmenest Srgndards Regvdation Exforcement A gency Act, 2007,
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It has been argued that the amount of fines inuumml need (o he teviewed i vl tl Beispbiiieht
and control of nil and pas geiyitieg Pt ptictnie

reabity in order (o ensure adequate repulation

crude o1l accounts for 75% of Nigeria GDE and D5 ol Niperia foreipte eatiing " it
evidence shows that Nigena realized a total sum of $SO9 billion (dallngey fiotn crade b ™" i
addinon. evidence has shown that Shell Nigeria Limited, which ie the tiajen il swpdinrr in
Nigeria, recorded the sum of 0.1 billion USD as profits from coude il iy 2000 81 i wvesrape of
S00 Mullion USD per month.™ Thus, the preseription of 5000 USH ar 20,000 CISEY we Fidie e
msignificant hinked to the profit made by the company. This amount is very tidiciloe
the level of damage done o the environment." On this note, i IS supgested that the aeting
payable as fine be increased because corporations tend (o abide by the lnws whepe fhe preitiiti g
ated fine is on (he high side. In fact, Environmental #ighs ACHO, o 1
arch conducted lound that 9,7, ok of cevet ey

>in support of the necd o INCrEase fitese fibed
nttarther violuation Of Mitaigisees

COtiprte fey

Measures or stipul
govermmental organisation in an independent rese

Millon adults interviewed in the Niger Delta ar
penalties against oil industries in order to control pollution and preve

rights arising from the activities of these companies.”
E. Issue of Compensation

There are two major environmental legislations  which require the oil indostties o, fit
compensation to the affected parties in case of pollution. These laws are the Ol Pipehnes Aot
and the Petroleum (Drilling and Production) Regulation.”™ The issues however are: (o whorm i
compensation payable? And how much is to be paid as compensation and for what? “Fhe age e
to these questions rest in these two laws that made provision for payment ol compensation

As to whom the compensation is to be paid, the 0i Pipelines Act provides tht
nsation be paid 1o the occupier or the owner of the land™ while the Petroleum (Drillitige anil
ides that the compensation be paid (o the owner of the land.,” 9/l
Act, the expression ‘occupier or the owner’ means that either of the

vhere there is dispute as to whom compensation is 1, 1y
at such dispute be referred 1 the
OWTiet

compe
Production) Regulation prov
regards to the Oil Pipelines
(WO can claim compensation.”! Thus, v
paid between the owner and the occupier, the Act provides th
High Court for etermination.” On this note, it need be stated that in some situation, the
May not necessarily be the occupier. The occupier is the person who is in actual possession of the

and Poverty in the Niger Delrg (Arnnesty

Amnesty International, Nigeria: Petrolewum, Pollution,
rnztional Publication, United Kingdom, 2009) 42.45
ay News Paper, 15" Aprif 201 1

Inte
% Nigeria Bureau of Statistics, ‘Nigeria Oil Revenue Rose’ Business D
“Ibid
“Ibid
al problems affects the enjoyment of basic hurran

&5 , = 2N . .
"-Sce chapter three of this thesis on how environment

rights in the Niger Delta,
[ - .

* Environmental Rights
ations in Nigeria® paper delivered

Action, ‘Factors Affecting  Effective Implementation of  Environmental
at Nigerian Seminar on Improving Environmental Enforcement in

Legisi
Nigeria, 2012,
pelines Act, Cap. O7 Laws of Federation of Nigeria 2004

*0il pi

“Petroleum (Dnlling and Production) Regulation 1969
ap. O7 Laws of Federation of Nigeria 2004

“See the provision of section 6(3) of the Ol Pipelines Act, C

PSee paragraph 21 of the Petrojeum (Drilling and Production) Regulauon 1969

"See the provision of section 6(3) of the Ojl Pipelines Act, Cap. 07 Laws of Federation of Nigeria 20604
of section 6(4) and 19 of the Oy Pipelines Act, Cap. O7 Laws of Federation of Nigi

§24
241

hee the provision
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tand o making use of 1he

land ot the e
pve

Ol the darmape
out cither in ren o for tree (o cultivation by
et and (he Secupier are not the same. Also,
occupier. The Ot Pipelines Act iy commendable
e pay compensation iy case
adequately addressed the jaaye

exploration. The reason s that both (he
land and on this note,
accupier should be

" For Instance, the owges 0f
another persoy,
“tuation: may
only 1o the
of damage 1o he land.
of diverse intere

a Yand wury
In such a situaneon, the
anse where the owner is tiwe
Extent of iy recopnition of the need
However, 1he aq appears not have
sts likely (o be affecied i the process of oif
owner and occupier may be affecred by any damape 1o the
(s submitted (hat both should be entitled 1o tompensation. That is, the
entitled o compensation for damage done o the planted CIOps Or trees on the
fand while the owner should be entitled 1o compensation for damage done 10 the quality of the
land. The reason tor the latter is tha pollution of Jand in some arcas such as the Niger Delta has
rendered lands unproductive for years, which is the major source of income 1o the owner.
Stmilarly, where the owner is also the oceupier, it is submitted tha the owner should e able 1o
claim i both Capacities. That is, a claim for damage 1o the planted crop if any and a claim to the
damage done 10 the quality of the land.

With regards o the Petroleum (Drilling and Produc
clatm compensation wWithout the need for courtintervention.” On this note, it js «
regulations appears 1o be grossly madequate in this respect. This is because as carlier argued
above, where the o ner s different from (he oceupier, then the interest of the occupier may not
< protected and as such Lompensation is not payable 1o him,

The second Queston is to what dmount to be paid
regard, the Qi Pipelines Act provides that such

tion) Regulations, only the owner can

submitted that the

a5 compensation and for what? In this
amount is subject (o the agreement of parties and
where agreement could not be reached, the dispute is to be referred 1o the High Count for
' ™ To this EXtent, it is submitted that the Act has adequately prescribed 4 better

ecige the amount payable as compensation, However, the main issue here is for whar 1S

dpecied to decides or paid as compensation? In the regards, the

access the amount to be

- Wides thar compensation shall only be paid in respect of any ‘damages done 10 buildings,
X it rees.’” This means that compensation s only payable to tmmediate loss or
loss 1 pry ies on the land at the time of the damage. On this note, 1t is submitted that this
n adeguate i . er long-term effects. The reason for this
that poliution of lands in the Niger Delta has long-term effects on the people who
seans of livelihood and us 4 means of fulfilling their basic human rights.” On this

Bank sajd.”™

SESLISMeEn 18

The compensation rates do not include long-term, non-marker goods, or off-site
effects. For =xampie, only crops from

& single vear are considered for

COMmpensation. Simifarly, long-term ecological changes

including vegetation

fogr - R & o

Lhe Act does define the wond occupier. Howes er,
O mearns the Pl
- i y < iz
See tabie 3, % aad 6 4

section 51 of the Land Use Act,

WA e

£ o ecupving land law fully

§ chapter three of this thess

an occupier is defiped

See Paragraph 21 of the Prtrodeym (Drithing and P dugtic
~

1) Regulanon 1969
SEE IDE provision of swection 6 3) at the (hi Pipelines Act, Cap. O7 Laws of Federauon of Nigeria 2004
M"»’t:rf
e Pl Syseusseon of this in ¢ mapter thiee of this thesie

world Bank Detinisg an Fan treamenial Development Straregy for the Niges Delia, Vol 1
TRy Operations Diviaon West Central A frica Development, 1995, 76
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changes from dredging ang nungrove desuruction gre not covered. The prograin

also neglects (o mclude indirect ceonomic ampacts, like the disruption of
} brecding Erounds tor marine fish.

I addition, whije the Ol Pipelines Act e
comt for determinagion a8 o amount (o be paid
Production) Regulation only

quites the parties 1o submiy their dispute 10 the
as compensation, the Petroleun (Drilling and
requires the polluter o pay to the owner g lair and adequate
compensation for damages done 1o the land ™ I lact, there is no any provision which gives the
owner the right o challenge dmount paid either before the court or any authority.*' Oy this note, it
5 submutted tha this provision is very inadequate. The reason is that it hag only conferred
absolute discretion o the polluter (o decide what is fair and adequate. For his reason, the owner

IS put at d:.\;ui\.mmgc because he is Jeft with no option than to accept any amount offered by the
}‘O“uh‘l‘.

On a whole and in f

~

airness, it is submited that the laws have tried L0 some extent to
Rrotect the interest of the owner or occupier to recejve compensation in case of damage to the
land i the process of oil exploration or production. However, the laws should be amended 10
ensure adequate protection of diverse interest that may be affected as a result of any damage done
to the land by oj) industries during their operation, Also, an aggrieved party should be given the
Power 1o challenge what i« payable as compensation in the law court.

F. Lack of Legal Rights in the sxisting Environmental Laws

The ENISUNE environmenta] laws in Nigeria do not give legal rights to the people to challenge any
actzon Bikely to affect the environment, The implication of this is that, it is very difficu]t for the

Citizens 1o “pproach the court under the existing laws to seek compliance with the provisions of

such faw. This is so because the laws have not created any legal rights capable of being enforced.

Therefore, 2ggnieved citizens are left with no option than to pursue their claim under the tort law

remedies which is not 3 subject of discussion in this paper. This shows that Nigeria has a lot 1o

leamn from other jurisdictions with regard to the protection of the environment in (he interest of

h the present and future generation. In South Africa for example, the National Environmental
snagement Act (NEMA)™ which is the principal legislation on environment grants any person
the Jegal rights 10 approach the courts for appropriate relief” with respect to any breach or

’ ¢ breach of environmental laws. Section 32 of the National Environmena] Management

A) states in this respect that:

* MY person or group of persons may seek appropriate relief in respect of any breach
or threatened breach of any provision of this Act, mcluding a principle contained in
Chapter 1, or of any provision of a specific environmental management Act, or of
any oiher statutory provisjon concerned with the protection of the environment or the
use of natural resources:

ias In that person’s of group of person's own mnterest;

(b} In the interest of, or on behalf of, a person who js, for practical reasons, unable o

mstitute such proceedings:

ot s o i R T ——
T -

Sée patagraph 21 of the Petr e (Drifling and Production) Regulation 1969
dsa N K " N

sbid
“Nangnal Environmental Management Act 107 of 1998 (NEMA)

!
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(o) In e Herest of o g bsehalt of ap
affecred, )
(d} In the puhli thterest; angd
() In the interest of pratecting the envitonment
Thes provision shows that it would consequently be achievable i terins of section 3744 )
) 1o hiterally act on behalf ob or for the environment: nof only on behall of onewif or caber
persons but for the protection ot environtient itsell. NEMA's provision, therefore, wegen te
foliow 4 more SCOCENLHC as opposed 1o a strictly anthropocentric approach 16 the etfogcerrmnt of
Smuronmental iterests. In the case of Tergmiet and Tockoms Action Cironp o Cnttenigua
Areevenenale (Prvi Lrd™, the count upheld the right and validity of the action brovighe bry thie
apphicant to seck compliance with the provisions of Atmospheric Pollution Preventicn ot the
Land Use and Planning Ordinance ™ pursuant to section 32 of NEMA. Therefore, the abmence o
simular provision in the principal environmental legislation in Nigetia serves as a barrier ie
seeling environmental justice and compliunce with environmental statute. This itlustrates b
people cannot under the existing laws on environment Nigenia seek approptiate redress
ACtVILIas threatening the qualy of the environment,

TOUPY G clivss of frersetic whme wierosls s

G, Inadeguate Funding of Regulatory Agencies and Man Power

Ermvironmental regulatony institutions in some developing countries such as Nigetia usually lack
sufficient funding and 1echnical expertise. Although the inadequacy of funding 1c a generas
phenomenon. however, it is desirable that the agencies should be adequately funded 14 ensure
their effective performance in the protection of environment. For instance. NESREA, NOSDREA
ad the NNDC sre financially dependent on the grant and allocation from the Federzl

Government te be able 10 execute their objectives. In addition, the finance of the Depantment of

Petroleam Resowrces is dependent on the allocation from the Federal Ministry of Petroleum

Rescorces This is bacause the Department has no direct allocation from the Federal Governmemt

sECe o uf § depantment in the Federal Ministry of Petroleum Resources Thus. for this reason,
EDRTE 45 T SPOCific statistic as 1o the amount allocated to the Depanment by the Federal Ministry
of Petrodesm Resounces However, the UNDP through its interaction with the Siaffs and Head
e Dhepariinent found that “even though the Department appears 10 have more clout with the
. ms effectiveness has been hampered by inadequate personnel, funding, equipment and
seppert. " Similarly, the Federal Ministry of Environment complains of madequate
Pl froem the Federal Government as one of the major challenges inhibiting the effectivensss of
the: Mismstry @ the protection of environment when it says that “the magnitude of desenification
profécms in Nigeris requires funds that are in excess of what s cumrently allocated by the
govermment The has meant that the finances allocated so far have not been able 1o have any

=
-
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i"f‘,‘»:,s_c FONRA200 0 01 Tamgary MiF: {untwnewted )

* ftmiespheric Poltgtion Preventicn Act 45 of 1965

?’4 ) Lise mped Planmang Crdinance 15 of 1057
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. . 189
sipnificance impact in combating desertification and other environmental issues. The Amnesty
International had this to say on the capacity of the agency to function adequately:

Anmmesty International examined the capacity of both the DPR and the state and

federal ministry of environment to enforce environmental laws and. standards,

and address pollution, which would help to protect people’s human rights. The‘y

were all found to be seriously constrained by lack of capacity and.resources. This

seems inexcusable given the hundreds of billions of dollars in oil revenues that

have been collected by the Nigeria government. .

Apart from the challenge of funding, inadequate man-power and equipment also account
for the low level of performance in the discharge of the duties and responsibilities Of' the agencies.
The view of the UNDP and Amnesty International above expressly encompass the inadequacy O,f
man-power and equipment. The Agency does not have the tcchqu\ology to access the level of oil
spill on the environment and to engage in remediation measure. They lacks the personnel: they
lacks the commitment. This is because whatever they need from the oil industries is supplied to
them by these multinationals. They do not have any aircraft to visit offshore and they do not have
up to date laboratories.”

Thus. owing to the limited budgetary resources at the disposal of these institutions, they
are incapable to remit adequate numbers of trained and experienced human resources to execute
their functions of implementing, managing and administering the environmental regulations and
laws. This results in a pitiable circumstance where the officials of the regulatory agencies have

had 1o depend on oil companies (the violators) to take them to the location of oil spills in order to
carry out their duties.

3. Conclusion

This paper revealed that the problem of environmental protection in Nigeria is not that the laws
and institutions are not just there; instead, they have not been that effective in the performance of
their duties. The effectiveness are increasingly due to the challenges inhibiting the performance
of the institutions. These challenges are indeed surmountable and it only requires a political will
on the part of the government. It is true that these institutions must have recorded some
achievement since their inception but much of their powers are excluded from oil and gas
activities that account for not less than 70% of Nigeria pollution. It is however imperative in view
of realities on ground and with a view to better the Nigerian environment that the laws creating
these msututions be revisited and reviewed upward to ensure adequate and proper protection of
covironment. [t is also suggested that the prescribed penalty for pollution of the environment be
made stffen because polluter tends to follow the law where the punishment prescribed is high.

See the Federal Ministry of Environment, National Action Programme to Combat Desertification

Federal Ministey of Environment, 201 1) 26

Ammesty  International, Nigera: Petroleum, Pollution and Poverty in the Niger Deltat Amnesty

fternahiona! Publication, United Kingdom, 2009) 44
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