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CHAPTER THIRTY-EIGHT

REGULATORY INTERVENTION AGAINST
TELECOMMUNICATIONS INSTALLATIONS
HAZARDS IN NIGERIA AND INDIA

Ariyoosu, D. A.
&
Alajo Y. A.

Summary of the Chapter
examines the laws, regulation, practice and
s/bodies pul in place fo prevent or minimize
> impacts of telecommunications installations
environment with particular reference to Nigeria,
south Africa. It is observed herein that though
seen tremendous progress in the past decade in
imunications industries, the existing laws and
have not been adequate to protect the
zeainst telecommunications installations

1T ICTIGE
= -avironment against negative interference has been
- r the international community since the Second
i . o rollowing the independence of many countries after
= NOrG War 11, there were agitations from these newly
-ICEnl countries to have

4 nave total control over.their natural
Hie coming into being of a declaration

\
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known as Permanent Snvereigmy over Natur:al Resources
(PSNR),! The adoption of PSNRA_‘ no dnu_bt, ‘ncreased the
economic activities of states by way of L:;-cpit:}ratmn of their natury]
resources in their environment for their wa:l!—bemg,r These
activities which inc[ud_e the devclopmen_t in the
telecommunications mdustr_lc:s: posed some enwmnmm?ta]
challenges to the world anu_‘_l this led to }hc: Stocth!m Dﬁciaratzun
of the United Nations Conference on the Hlnpan Envu_‘onment of
1972. This 1s perhaps the first major international environmentaj
law instrument that introduced the idea of Conserving natura]
resources unto the agenda of international economic
Ameng the notable provisions of the Stockholm D
Princi;;ies 2.3 and 5 which provide as follows:
Principle 2

ISsue. R |
eclaraﬁon-arﬂ :

The natural resources of the earth including, the air. water, land, flora
and faina and especially representative samples of natural ecosystem
must be safeguarded for the benefit of present and future genena'-
through careful planning or management, as appropriate, #
Principle 3
The capacity of the earth to produce vital renewable resourees
maintained and, whercver practicable restored or imprcwcd.
Principle 5

The non-renewable resaurces of the earth must be employedin &
way as to puard against the danger of their future exhaustion
ensure that benefits from such em ployment are shared by all

e —

I
This International Trcaly i ips Tamais Paragranhs | and 2 emphasis the right of
Wativns 4o permancni SUVEILIZNY aver their riat

1 the interest of their national d
rrovides that the exploration,
of the forcign

ural wealth and respurees which must

Sveloapment wid of e well-being of the staie conce

development 4m, disposition o sy chres
capital required fir thess

conditions which tle Peoples and natiog

ources, as wel
PHIposes shayld he mn conibrmity Wlﬂl

18 freely CBhsider io Be Hegeys ary or desira

the aulhul:_lzauml, bnimmfﬂmh. aclivitics

Festichion or proky
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As stated earlier, until this time,
sought to strengthen the:l sovereignty
;]gg;;rzll resources to the _tulicst Ih!-[}ugil Various instruments such
as PSNR. However, while enduring this right of states to freely
=yploit their natural resources, Principle 21 of the Stockholm |
Neclaration reconciles this with the need for environmenta '
'IT‘.-]E:'!'[...-'L1j:.|-!:‘| [he ]‘I']'ilt‘il"lld;‘ f.‘!fU‘r'idEE thus:

Principie 21

International law had
ol states to exploit their

States have. in accordance with the charter of the United Nations and ?
the principles of international law, the sovereign right to exploit their i
"Wn resources pursuant their own environmental policies, and the
responsibility to ensure that activities within their jurisdiction or
rol do not cause damage to the environment of the other states or |
reas beyond the limits of national jurisdiction.
importance of protecting the environment for future
nd development is one of the significant features of
m Declaration. In other words, the popular
principle of 'sustainable development® was
rod the first time in the Stockholm Declaration.
defore the Koko' toxic waste dumping incidencein 1987, Nigeria '
d neithe; -omprehensive environmental law nor any
commission saddled with responsibility of
rotection and enforcement of environmental laws
e country. Following the Koko toxic waste
: 2 \ k|
ver, the Harmful Waste Decree 42 of 1988 was
by Federal Government and the Federal
ental Profection Agency (FEPA) was established
“erealier through Decree No 58 of 10R8.

| P 15 commonly understood as development that 'meets the needs of the present
! HOUl Compromising the ability of future
i i ¥iliage in .'jL:IL;jf-}[;_:{L-U['NiEcr'rﬂ_

AYOosn T A ) Sy L : I
il k] 2. Legal Repulation ang Environmental Impacts of lelecommunications
Erian Lxperience' (Paper Presented atthe 13" Annual ¢ -onference & AGM ot

Di »'|~'.:r.-"rl, ﬂ_f'rlu: Nigerian Society of Engineers at International Conference Centre.
and || .“ucn'u;nhcr.iﬂl{!j.

g generations to meet their own needs".
WOKD s

ey
| I:Jf.'t.'_i.luhns|_l.. The Mig
rr;r.'-nwrm:-munl

Abuja hetween o
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has been relatively paid to environmental
el 2 C

mle A I ﬂttenliolj- 5 ;
Vil enactments have been made by the

: 10U
issues and varn sl

Gavernment to address envl ronmental challenges.
T

at effective d qualit

[t should be noted that L”'..L'[l‘tlt and q ality F'f
: ications service, especially in the area of mobile
tclecommunications service, €s A | ‘ _ ‘
- be cuaranteed with installation of

telephony, can only be guar:
telecommunications equipment and gadgets hllLl.Il as masts,
towers, cables, power generating set, etc. However, in the process
of installing these equipment and gadgets which are necessary for
the availability of quality telecommunications and internet
services, certain issues and concerns are brought to the fore, Aside
the legal and administrative issues arising from control over citing
of masts and towers, the market explosion in the
telecommunications industries with a corresponding need {to
deploy more telecommunications equipment has engendered 3
serious issucs bothering on  health, social. business and

environmental coneerns. 4
Appraising the Laws in the Protection of Environment .
against Telecommunications Installations Hazards In Nigeria
The primary regulation or instrument in the telecommunications
industry in Nigeria is the Nigeria Communications Act, 2003, T
Act establishes” the Nigerian Communications Cummi!'iﬂ;iﬁ#
(NCC) as primary regulatory body of the telecommunicatior :
sector in the country with various oversight functions ‘W}Il )
é:ltclude making regulations and guidelines’ for effective run ning:
ur_:eiemrmnunlcauons_ industrics in the country. However, th
are other laws and regulations adminig tered by other bodies that
municatione Al 2003, Coap N7 Lo of the Fede

See Setion 3 (1), Nigerian Con

Nigeria 2004

See Seelion 4(1) (1) of the Niserian Communicationg A op s
- 13

Wake and enforce of sich resulatione ag Ay be necessan: unde
L SAry unde

Lo the prow rions o tlic Act See A0 Section T

Fibe Avtg gave full force and gl

[the Agy.
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4 elevance with the protection of environment
telecommunications installations hazards but
. . Primary role of the NCC, the Nigerian |
bimmunications Act, 2003 will be considered

erian Communications Act. 2003 |

YT
“ | I

against
because of the

mvotal and

N\

10onE of the ¢ onstimation of Fe

{ i imended) vest the N
| ol dny

deral Republic of Nigeria,
ational Assembly with power 1o
" Mmatter on exclusive legislative lists to the
the States. Telecommunications is covered under
0 and 68 of part 1 in the 2™ schedule of the exclusive '

Lonstitution. In exercise of this power, the National

into law the Nigerian Communications Act’ to

' cgulatory framework for the Nigerian

ustry and all matters related thereto. The Act

md comprehensive administrative and

tor the development, growth and

ccommunications industry in Nigeria. This

o1 of environment in the course of

telecommunications industry, The Act also

ommission to propose, adopt, publish and

ications and standards for the importation

mnications equipment in Nigeria and for

ling communications equipment and

n is also expected aécording to the Act

al tests on communications equipment

les therefore on the basis of technical

ndards prescribed from time to time."

w of Federaiion ;::,'I.‘\Jgﬁrrgz JH
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vironmental protection drive against negative IMpact of
e = i i | £ T H 3 | __-
Jh;LJ[T‘*[’FIIHICH‘.!HH‘- !r'l'ul'il“;:i[!m'il:. in ”]’-‘.'3 ngerlm
essinni wessed | > e ;
o Z:}’E1II‘LJJ]iCH|!1|J1 industry 1s expressed in the provision ofthe
:rJL ‘~.l in a clear term thus: A licensee shall, in installing
tf I B lbeid : 3
etwork facilities, take all reasonable steps to ensure that
network faciiities. . stey
CAusEes as I:I“ll_ IJL'..|'!|!;['_H[ -.'.H[ ”‘{'””'"LJ“I{.!TLE Hnd d‘}es H
L it £ |
damage, as is practicable
The law also mandates the network operator o
back the land through which it L'F.ir.l"i:_:'f! r:l}i 18 m.‘{faﬂatmn%
condition similar to the condition of the land befo
installation.” Licensces are further admonished in carry
72
their installations to take rea onable steps to:

(d)  actinaccordance with Z-?--"-jf'!"_i-'j”‘iﬂl”g.ﬂmmicﬁ
(6)  protect the safety of pe; son and property:
(c) ensure that t i i!i_:'[;.:i-'-,Fi[ﬂt:a.‘ipf&ﬂ[iﬂﬂhk‘;-ﬁ
i 1 perations ol apublic ::Ii|E[_",'.' .
Cit) i inid paths:
(iif) hies ment of traffic: and
i t

1} proeci

Guidelines on Fechnical Speg ifications for The Ins

OF Masts And Tower, 2009
power under the Act (o make regulation
. wnication Commission (NG
idelines on Techpical Specifications
Installations of Masts and fowers. The zuidelines pro
measures to prevent environmental challenges in the ¢o
mast and tower construction. The objectives of the o
particularly, in respect of citing telecommunications
masts include mmnimizing thej; number, protecti ng and
€ Visual impacts

[n exercising it:

guidelines, the Nigeria Comn

April, 2009 issued f

Vi cndn - 153
public safety, and Mitigating the adverg

:151‘4: SECtion 13611 OrMIgErian Communizs
Section 136(2)of Migerian

lons A il
“Thid, Section | 603

umlnlm.--::a\llnrm.{:{

735
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community  whilst promoting the provision of
wlevomiiications service to the publie, "

Nattonal Environmental Standard And Regulations
Eutorcement Agency (Establishiment) Act, 2007
athicant development of environmental regime in Nigerta
humble begumings,” having gone through series of
hemostrecent and important of all these developmental
wes s the passage mito law and coming into force in 2007 of the
Natenal Eovironmental Standards and Regulations Enforcement
veeney (Estabhishment) Act. which can be adjudged as relatively
st comprehensive environmental law in Nigeria, compared
~ ws. The Act establishes® the National
| Standards and Regulations Enforcement Agency
d primary environmental protection agency.'”
\gency s empowered by the Act to enforce compliance with
M wiwies and  standards on  environmental
and hatse with stakeholders, within and
\ on o matters o environmental standards.
anforcement; enforce compliance with the
ational agreements, protocols, conventions
nvironment, including climate change,
on, desertification, forestry, oil and gas,
sles, ozone depletion, marine and wild
ation and  such other environmental
nlime to time come into force ™

LR b

N .:."_'.'.'i'nl.'.llij'.'l

ST PRREGS 'f'“"""”“"*””f'“'?'[EL'{JNI;'TPuhI'rshers,z’.aria.

L ERYIrOnmenly

T P S 5
il Standards and Regulations Enforcement Agency
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Against a.-:-m-'immnen_t_ul hazards i.e. air. 'nqisé"_sjﬁ';ﬂ?
pollution, ozone layer depletion. land de_gr. adattqn..ﬁz.s_:
hazardous waste etc which may result from any
industrial activities which inelude telecommun
industries, the Act empowers the Ageney to make r
sctting specifications and standards for the prof
enhancement of the quality of Nigeria's environmen
50 as lo promote the public health or welfare .
development and productive capacity of the na
animal. marine or plant life," Nm]—mmpliﬂn&é 0
these provisions by individual or corporate bodies a
ofa fine ora term of imprisonment or both.™
[t 15 to be noted that these NES
particularly, National Jlnufii'ﬁilmellt-al
Telecommunications and Broadeasting Facilitjes
2011 have generated a lot of CONLroversies in
telecommunications installation as they affec
One of such controversies is i the area of set-
mast o the residential building, In the NC
minimum set-back of lelecommunications, tows
suilding is 5 metre® while the NESRA Regula
minimum of [0 metre. Apart from the faci that
these Regulations senerated serious rift e
NESREA™ i| aleqn ZiVes room for excuses form
the partot operators, i
s |

——

—
l![|-r!J :'a:.c !\‘ufufjr_s 200 a0 Eand 27 4n aii polli e o g
WRICE fesapyrag Prilection, ey LERH T TR T Y| Saiilatian T, resau;
SASEE e yenion fesnectiy e
] Toid, Secnngs 71 (3823003 L

Soe Chapler v, Settiony | 2
:?Ealc—t'.un'.ml.miﬂalju;w s 15 anyd T, crs
~ Matongg Eowiraiime (S iani b :

HAIE O RN dapds N TeRTs

Reaulations, 20105 1 e || - lecomonmigyg
“NES RA Vs Nee.

Rﬂ&lhg Baltle WeF Resulitan oF Telecoe Siiria :
. i Bl

e ]

2243 93384 5 (3 & dhand 27¢
LEH), Giisideines O Techmical Specitie
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Against environmental hazards i.e air. noise and wager
pollution, ozone layer dE{.?lElIﬂn. land degradation. dis harge g
hazardous wasle etc “-luchr may result from any prﬁfaﬁn
industrial  activities which include telecqm@umg
industrics, the Act empowers the Agency to make
setting specifications and s’tmldards fur_ the protection
enhancement of the quality of hlgﬂl‘lﬁSEﬂlﬂﬂﬂIﬂEﬂ{&:lﬁ_{_' T
so-8s to promofe the public health or welfare and the
development and productive capacity of the nations’
animal. marine or plant life.” ;\Iﬂﬂ—cun-lpliam_:t or Vi
these provisions by individual ﬂrc-:-rpnratve_lhndl&s (tra
of a finc oraterm of imprisonment or both.™ _

It is 0o be noted that these NESRA
particularly., National Eny ronmental (Sta
Telecommunications and Broadcasting Facilities)
2011 have gencrated a lot of controversies in the te
telecommunications installation as they affect the
One of such controversies is in the area of sei-back
mast to the residential building. In the NEC's Reg
minimum set-back of teleccommunications towers i
building is 5 metre” while the NESRA Regulati
minimum of 10 metre.” Apart from the fact that th
these Regulations generated scrious rift betwe
NESREA™ it also gives room for excuses for non
the part of operators.
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See Chapler Five. SCCHn S 9] (e iy Gu:dciu:e;cn'&chmcﬂ newi
Ut Felecommiinichtions Masts an- ewers A
; hmmu_al Environmengal (Standords [
Reguistions 2049, 5 1 3 |y :

INESRA Vs MEC: Raging

A E

Telecommunicalig 15

Datticover Lezubuiog of Ielecoms Tuhsﬁ". ]

739

o R
N

Scanned with AnyScanner



Scanned with AnyScanner




AArigcosy, P, & laje Y.

navigation in Nigeria by minimizing or preventing
with the use or effectiveness of all apparatys use
navigation which may endanger the airerafy -'ﬁ'r |
airspace.’
Also on the erection of telecommunications masts 4
section 7 (1) (n) of Nigerian Civil Aviation
(Establishment) Act. 1999 empowers the Authﬂnty
and regulate the installation of any structure whichh
position 1s considered to endanger the safety of aig
['he height and closeness of tower to the airport or
comstitute air navigation danger. Therefore, 1 of
this possible air navigation hazard, a tower which'he
10 meters must not be approved by the Niges
Manacement Agency (NAMA)." No masts
(irrespective of the height) may be installed withint!
?-i any airport without prior approval and a pe I
?\'lg-:l'-i;i Airspace Management Agency (INAM#
relevant law in the protection of the environment Wi
safety of personnel on a site is the Factory ACtil
confained in the Laws of the Federation of IN
legislate and regulate the conduet of health as
Nigerian workplaces. '
The obvious inadequacy in the scope, suitability @
of the Factories Act within the current occupath
safety realitics informed the proposition of ,_
Safety and Health Bill 2005 " '
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For instance, the various categories of penalties” in term
of fine for contravention of any provision of the Act are
inadequate to serve as deterrence. Unfortunately however, aside
the fact that the Bill does not provide regulations standards for
telecoms specific occupational health and safety hazards
challenges, it1s yel to be passed into law after its second reading at
the National Assembly since 2009,

Appraising the Laws in the Protection of Environment against
Telecommunications Installations Hazards in India
Telecommunications in India started with the introduction of
telegraph.” The rapid developmental pace in the Indian
telecommunications sector was facilitated by liberal policies of
the government that provide easy market access for
lelecommunications equipment and a fair regulatory framework
or offering telecom services to the Indian Consumers at
affordable prices.” This development had also led to the
establishment of the regulatory body called Telecom Regulatory
\uthority of India(TRAI)}in 1997

I'he Telecom Regulatory Authority of India is established by the
provision of the Telecom Regulatory Authority of India Act,

5T L
| gL

797, The Act empowers the Authority to perform various
functions which include ensuring technical compatibility and
eflective inter-connection between different service providers.

iine of NICO0 for failure to report fatal ace:dent by 8 company. [t isnol

ne 1= 5o ndioulous (o deter small factones let alone multimillion factories.
allf, safely & Favironment Challenges of Mobile Telecommunication Infrastructural
0 Y om e m U e N g s e g
. FAWnEC gov aghindex. php foplion=com_docman& tesk=doc_downloadZgid=293& temid=
sez also 'The Conteat of Nigerian Occupational Heslth and Safety Bill’
Hp Tl'.:'."'zi.'-:'i-'.l".l.' hlogspo :cT,.'EU'-I-'&i-':.nn:cm-l:-r'-mg:r:mwa:upaiiunai-hﬂllh.hunl dceessed
an e July 204

‘elecommunications m  [ndio,<htp fen-wikipedia arg/wiki/Telecommunications_in India>

sceessed on 06 July 2014 See also Tndian Telecommun:cation History', Vol. |, Telecom India Daily

.1'.:1:|;h-¢.' ab<mip ifwww ielecommdizanline :'-"m-'?mqutﬂmhiimrj’}EWEﬁnﬂﬁ]u}y 014
L ¥

See section 3z} of Telecommunication Regulatory Authorrty of India Act, 1997,
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The Act” empowers both the Central Government and
Authority to make Pﬂe_s and regulations in mf“m“fﬁ;
provisions of the Act [t is to be noted that there are some of
states in India where no permission is required for erei
iclecommunications towers. These States inchude Tamiln:
Karnataka. _
Conclusion

The efforts by the Nigeria and India governments 4t
environmental pollution as 1t relates to telecommunie;
industries serve as the major gist of this paper. The congl

various govermments in the proiection of environn
telecommunications nstallations hazards are com

standards and lack of free access to court play @
savermmental eiioris
Recommendations
Following (he above highlighted issues playing downl
ol governments in curbing environmental pellutions:
from telecommunicaiions installations. the unde
hereby humbly recommended for effective profes
enyironment against tclecommunications installations R
« Intensified Monitoring and Research in ﬂil‘.'_
Effect of EMF Emissions b
JT he relevant regulalory bodies in the telecomit
1n-::|uslri§5 and the protection of environment shos
€ABAEC In a comprehiensive research on the .Iﬁﬂg. .
E:;::;:Eurﬂ t0 non-ionizing electromagnetic raxh

L

:E'Iﬂ.lbﬂmn 1l
i, Seehigs 15 and 3
o el -
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* Creation of Murm'hrlnmmd Public .
on Environmental angd Telecommunications Issues
Public awareness should be created to enlighten the public on the
existing laws and regulations meant for the protection of
environment against any form of pollution in general and the
telecommunications installations hazards in particular.

* Harmonization of the Statutory and Operational Legal :
Frameworks

there is the need to identify the areas of overlapping functions in
the legal frameworks with the view 1o streamlining them to ensure
national economic growth and security. In the interim and
pending the amendment of the relevant regulatory frameworks, it

's recommended that the concerned re agencies and
bodies should enter into memorandum of understanding to
dctermuine which functions should be performed by which agency

()1

* Compliance with the Best Engineering and
Construction Practices
Operators must also comply with the provisions of the laws
ensuring best engineering practice in the manufattmmg and
nstaliatoon of lelecommunication towers and masts in order o

¥i

unnecessary collapse of the tower or other related

disaster. Operators must also be willing to share existing

‘Clural Tacilities among themselves.
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