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INTERNATIONAL CONVENTIONS ON THE PROTECTION OF REFUGEES
AGAINST GENDER-BASED VIOLENCE IN AFRICA: A RECIPE FOR
EFFECTIVENESS.

Abiola Ruth Adimula1

ABSTRACT

Displacement can occur as an incidence of natural disaster or by armed
conflict. One of the biggest direct consequence of armed conflict is the
creation of réfugees and internally displaced persons (IDPs,) resulting in the
loss of access to land, property, jobs and traditional support structure. The
high insecurity on camps is compounded by deplorable conditions and
different types of Gender-Based Violence (GBV). The three specific forms of
GBV faced by men and boys in conflict situations are sex-selective
massacre, forced recruitment, and sexual violence, while the forms of
abuse and violence inflicted on women due to their gender include rape,
gang rape, sexual slavery, forced marriage and incest. In protection of the
Refugees from GBV, the United Nations has put in place International
Agreements to which many nations are signatories, but the extent of
compliance with the agreements remain in doubt. The focus of this paper
therefore, is to highlight the major international agreements/instruments
put in place to protect Refugees, and to evaluate their implementation
status in Refugee camps in Africa and offer recommendations for effective

implementation.

|
' LL.B, BL, LL.M, Ph.D (Gender, Peace & Development), Lecturer, Centre for Peace and _i
Strategic Studies, University of llorin, Nigeria. VAR
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INTRODUCTION

Two major causes of displacement are: occurrence ol natural disaster,
which can be referred to as act of pod: and armed conflicts, The causes of
conflicts in Africa are diverse. the two most [requent types of conflict in
Aftica are disputes about borders, between states and intrastate  wars
mvolving groups competing for power or demanding secession from the
state. Other causes include ancient tribal hatreds, international cconomic
policies, power polities and corruption of the elite. The roots of social
contlicts are associated with the struggle for maintaining or challenging a
dominant  power  status,  f{rustration generated by relative
deprivation repression of basic needs and differences in cultural norms and
values  poverty based on the state of insecurity and bad governance.
However, the worst crisis, is armed conlict. It is the worst in the sense that
ils consequences are most devastating and it casily leads to or escalates
other crises. For example, in armed conflicts, lives and property are lost or
destroyed. With the destruction of industries and other production activities,
unemployment is increased, so is poverty. Education is brought to a
standstill as schools are closed, budgets for education are cut down in
favour of the purchase of military hardware, etc.

Usually, ‘the response of civilians in conflict situation is to flee for dear
lives, thereby relocating to a safe place within or outside the borders of the
warring country. Where people resettle within the borders of their country
they become Internally Displaced Persons (IDPs), if the relocation is
outside the borders of the warring country, they are called Refugees.

Thus, this first part of this paper will discuss the meaning of refugee,
internally displaced person and gender-based violence, while the second
part will identify some international conventions on the protection of the
rights of refugees and IDPs and the last part will suggest a way forward to
ensure implementation of the relevant international instruments.
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Refugees and Internally Displace Persons

Under /\lllLlL 1(A) 2 of the 1951 Refugee Conyenig,, " }
| i
shall apply to € e, “ron.

any person who:

race.

. owing 1o well-founded fear of being persecuteq
0

A%,
T8«
*

religion, nationality, membership of a particular Socig]
group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of tha\t
country; or who not having a nationality and being
outside the country of his former habitual residenc;
as a result of such events, is unable or, owing to such
fear, is unwilling to return to it. :

religion, nationality, membership of a
political opinion (Rulac, 2011). ;

Internally Displaced Persons (IDP:
Principles on Internal Displacemen
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persons or group of persons who have been forced or
obliged to flec or to leave their homes or places of
habitual residence, in particular as a result of or in
order to avoid the effect of armed conflict, situations of'
generalized violence, violations of human rights or
natural or human-made disasters, and who have not
crossed an internationally recognized State border.

It has been reported that, Internally Displaced Persons (IDPs), now
constitute some 22 million persons and there are differences
between IDPs and Refugees. Firstly, IDPs are not the subject of a
treaty adopted at the universal level, although the Guiding Principles
are based on binding international human rights and humanitarian
law. Secondly, as opposed to refugees, IDPs have not crossed an
international border from their country of origin. Thirdly, the
definition of IDPs in the Guiding Principles is significantly broader
than the refugee definition, including those displaced by armed
conflict, human rights violations and natural disasters, while the
refugee definition is restricted to those with a well-founded fear of
being persecuted on at least one of the five grounds.

The line between refugee and displaced persons is blurring, and
“refugee” is expanding to include economic and humanitarian
asylum-seekers. Those favoring a more inclusive definition assert
that refugee homelessness can be long or short-term; displacement
can result from direct or indirect violence; and asylum may or may
not cross an international boundary. Increasingly, a “refugee” is
simply coming to mean “someone compelled to leave home”

Thus, one can safely say that, one of the biggest direct consequences
of armed conflict (the third, after casualties and injury)is the creation of
refugees and internally displaced persons, resulting in the loss of access to
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Furthermore. a 1994 survey of 205 Liberian women and children
between 13 and 70 years of age found that 4926 had experienced at least one

incidence of physical or <exual abuse at the hands of Liberian soldiers
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country of refuge must be at least equal o those of ot
in that country. Refugees are protected by the principle of non-refou!
meaning that they cannot be forced to return to their home ©
have a reasonable fear that to do so would endanger their lives The
Convention was introduced in the wake of the reft i
Europe after World War II. The UN High Commissioner for Refugees
(UNHCR) generally accepts those fleeing from conflict as refugees.
However. a number of governments (including the US and most European
governments) determine the status of asylum seekers on the basis of
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In addition. the 1995, UNHCR Guidelines on the Protection of

Refuoces Against Sexual Violence calls upon the international community,
in cooperation with UNHCR and other international  organizations, to
mobilize the resources necessary to ensure the provision of” protection and

ance in host countries. This support should be based on

material ass .
international solidarity. cooperation, burden and responsibility-sharing as

18 (NXIN) of 14 December 1974, Thed

inadequate protection or poorly distributed assistance can increase the
vulnerability  of refugees and asylum-seckers 10 sexual abuse and
exploitation. "The UNHCR should also continue jts cooperation with other
actors to ensure protection from exploitation and abuse of refugees and
asylum-seckers, including the Inter-Agency Standing Committee  Tack
Foree on Protection from Sexual Exploitation and Abuse in Hum
Crises, and other coordination mechanisms.

anitarian

Though the 1998 Guiding Principles on 1DPs are pot binding, but
they arc based on, and consistent with existing international legs
instruments. The provisions include that the national government must
ensure that displaced persons (IDPs) enjoy the same rights as other citizens
of the same country and protection from arbitrary displacement and fram
violent treatment.

b

More importantly, UN Security Council. Resolution 1323, an
international instrument relating to women, peace and security was adopted
on 31* October, 2000. which expressed concern that civilians, particularly
women and children. account for the vast majority of those adversely
affected by armed conflict. including as refugees and internally displaced
persons. To this end. the Council reaffirmed the need to implement fully
international humanitarian and human rights law that protects the rights of
women and girls during and after conflicts and called for a number of
actions which includes, increasing female participation in decision- making
with regard to conflict prevention and resolution: equal participation and
full involvement in all efforts for the maintenance and promotion of peace
and security; and embracing a gender perspective during repatriation,
settlement, rehabilitation, reintegration and post-contlict reconstruction.

Some of the provisions of the resolution documented in UN Peace
Women Report of 2002 seek to protect the refugees from sexual and
gender-based violence by calling on all parties to armed conflict 1o respect
tully international law applicable to the rights and protection of women and
girls as civilians, in particular the obligations applicable to them under the

10
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and social welfare rights for women. Imp‘m'lzulllly, it was
produced by Alfricans and pays attention 1o U"I%: conccrf]s ol African womep,
The Pmmclol which was adopted by the African Union (AU) .on July 11,
2003 entered into force on November 25, 2005 :‘md 49 O%II of the 53 Ay
;wmbcr countrics have signed the Protocol, while 31 of those countries

cconomic

have ratified it.

This instrument highlights issues on HIV and AIDS, trafficking,
widow inheritance and property grabbing. The Protocol scts forth the
reproductive rights of women to medical abortion when pregnancy results
from rape or incest or when the continuation of pregnancy endangers the
health or life of the mother. It explicitly calls for the legal prohibition of
female genital mutilation (FGM). It calls on state partics to integrate gender
perspective in policy decisions, ensure protection of women from sexual
and verbal violence, punish the perpetrators of violence against women,
implement programmes for the rehabilitation of women victims, ensure

11

S Againg

and girls. including in their design ang thay 3

and

, , ghs
faputo Protocol) is a ground-breaking women's |

at expands and reinforees the rights provided iy |

cqual refugee status and  that women refugees are accorded the full
protection and benefits guaranteed under international refugee law.

Above all, the African Union Convention for the Protection and
Assistance  of Internally  Displaced  Persons  in - Africa  (Kampala
Convention), was adopted in October, 2009 and came into force on 6th
December 2012, currently, it legally binds 15 African countries and it is 4
continental instrument that binds governments to provide legal protection
for the rights and well-being of those forced to flee inside their home
countries due to conflict, violence, natural disasters, or development
projects. It reaffirms that national authorities  have the primary
responsibility to provide assistance to IDPs and recognises the critical role
that civil socicly organisations, and the communitics which take them in,
play in assisting [DPs and obliges governments o assess the needs and
vulnerabilitics of the forcibly displaced, and the host communities, in order
to address the plight of people uprooted within their borders.

Challenges of Implementation of International Conventions

In the opinion of this author, despite that most countries of the
world are signatories to these international Laws, Conventions, Resolutions
and Guiding Principles, there are no adequate protection for women and
children undergoing displacement and  discrimination against women
participation in decision making in camps and civil societies still exist as a
result of gender incquality. The provisions of the international agreements
are mere letters which are not being implemented or respected, because
there are no penalties attached to non compliance. For example, inspite of
the provisions of Art. | (A) 2: * .., owing to well-founded fear of being
persccuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion . . .”, a South African High
Court Gauteng, in the case of LUMUMBA V.THE REFUGEE APPEAL
BOARD & 5 others, refused to grant asylum to the Applicant, who fled

12
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First ang foremost, Afvican countries, signatories to these internationg)

agreements should domcslic:llc. implemeny and respecet the Provisions of the
agreements ip their respective territories.

Also. there
especially  ip

agreements

IS a need for advocacy
the camps, abouyt
and procedure of obtaini

and sensitization of refugees
the existence of these international
ng redress by survivors,

In addition, the United N
to bite violators, by att
punishment of violator
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aching penalties against non-
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Further, the UN should set up
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enforcement mechanism to m

a monitoring authority 10 ensure
affected domains; this will serve as
ake institutional compliance.
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More importantly, The UN- should establish human \
ahts o
actoss the continents and put in place procedure for survivarg o b
|

(’1
tollow, in order to obtain redress d‘.l-\\\\-\l perpetrators in the court, §; 0 o

11
Practice Direction to ddk‘\‘\ i the court should be h\tmlildlt}(l lor ] :‘ Lll
u

\
ensure Dirness in the administration objustice in the courts, Sl

Above all, international - Non-Governmental - Organisationg (N
) NGOy
5

n"L an d

should support refugees by coordinating refugee women for ecCono
social empowerment and other beneliting projects. This wil) redie
Ce

vulnerability of refugee women and make them equipped to PUrsue “jh‘
protection rights: Provision ol wellare items to the refugees on the Camp by
P

NGOs will also help.

Finally. Legal Practitioners and Human Rights Activists should come ¢
e 0

the aid of Refugees by adv ocating implementation of these m["m“lu]
S on

agreements and assisting Refugees on pro bono basis to pursue their rights.

Conclusion:

From the foregoing. it is certain that many ol those who live in refugee
camps have lost loved ones. homes. cconomic status. traditional support
svstems and cultural structures to wars and violence. Their hdrrowmg
experiences are typically compounded in the camps by poverty, insecur
different types of GBV. discrimination (and so on) and the u

conditions in camps in Africa present a fertile around where crim
humanit\ thrives. 1t is theretore the combined eftorts of the African
the UN. international NGOs. human rights activists and similar boc
can enable refugees enjoy their protection rights under the Law by
body/authority speaking out.
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