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Abstract

Euthanasia has remained the easiest way of either taking one�s life or being assisted to do so. This culture of death is legal in some part of Europe, while same is gradually creeping into Africa. Besides the debate to legalize or de-legalize are equally on-going in several other parts of the world including Africa. However, one major controversy arisen however from the legalization of this concept is the lack or inability of some countries to make clearer laws on the issue. Lack of clearer laws in Montana, the United States of America; Britain, France and Italy, amongst others have caused avoidable deaths of innocent citizens. Apart from the above, same has pitched the executive and the legislatures against each other, thereby contributing to the pains of a suffering patient who may have to wait so long in order to know his or her fate. Nigeria is not an exception. This is because certain provisions of the country�s criminal code laws, although makes suicide illegal, does not specifically provide for euthanasia, whereas the rule of professional ethics for medical doctors specifically outlawed all kinds of euthanasia. This dilemma in the face of the Supreme Court�s decision in 2004, calls for a review. It is in the light of the above that this paper seeks to examine the concept of euthanasia and the provisions of the country�s criminal code law that seem to cater for same with a view to suggesting possible areas of amendment. 
INTRODUCTION
The concept of euthanasia and assisted suicide can best be described as the newest culture of death. This is because the concept seeks to eliminate lives that are unworthy of life.
 Lives unworthy of life, according to proponents of the concept refers to persons who are terminally ill, disabled, aged, persons with disabilities, including children, and other vulnerable people in the society. Today, this concept is legal in the Netherlands,
 Oregon,
 Washington,
 and Montana
 in the United States of America, Belgium,
 Switzerland,
 and Luxemburg.
 Although Britain is yet to legalize the concept, it has however, on the orders of the Law Lords, published a guideline indicating when assisting in a suicide would result to a crime and when it would not.
 What is however most worrisome is the effect of the concept on countries without any clear cut legislation on the matter. For instance lack of definite legislation led to the untimely death of Terri Schiavo in the United States of America in 1995.
 Similarly in 2009, Eluana Englaro [Italian Terri Schiavo],
 was equally dehydrated to death as a result of the unclear nature of the Italian law on passive euthanasia. It is important to also say here that Nigeria at present does not have any clear legislation on the concept that is gradually creeping into Africa.
 Many may not be aware that the Supreme Court decision in the case of Martha v Medical and Dental Practitioners Council,
 was predicated upon Euthanasia and Assisted suicide.
 The above decision revealed the contradictions between the Code of medical practitioners in Nigeria, and the Nigerian Constitution. It is in the light of the above that this paper seeks to examine the concept of euthanasia and assisted suicide in countries or jurisdictions without specific legislation. It would at the end show the effect of lack or unclear legislation and why the Nigerian Criminal Code Laws should be amended to keep pace with modern challenges as euthanasia and or assisted suicide.
DEFINITION
Several authors have defined euthanasia in different ways. In all these definitions, emphasis has been laid on the word �Mercy Killing.� In other words, euthanasia involves the act of either killing oneself or assisting one to die in the event of a debilitating disease.
 This definition is in consonance with the one given by Luke Gormally.
 According to him, �there is euthanasia when the death of a human being is brought about on purpose as part of the medical care being given to him or her.�

TYPES OF EUTHANASIA

On the basis of the various definitions of euthanasia, the concept can be categorized into six sub-heads. This includes voluntary euthanasia, which is a process whereby on the explicit request of a person, the doctor puts such person to death. 
 In this case, the patient must be matured to give his or consent. Similarly such consent may have been given by the patient in a prior advance directive. It is also voluntary euthanasia when a patient makes a specific request that over-dose substance be administered on him or her, so he or she could die.
 Euthanasia can also be active voluntary
 or physician assisted suicide,
 passive voluntary,
 non voluntary,
 involuntary,
 and indirect.

 
ARGUMENTS FOR AND AGAINST THE CONCEPT OF EUTHANASIA AND ASSISTED SUICIDE

Arguments in support or against the legalization of euthanasia, in the view of proponents and opponents of the concept are multifarious. However, the summary of the entire debate can be narrowed down to sanctity and quality of life. In the view of proponents of the concept, once your quality of life depreciates as a result of an incurable illness, such person (s) should be allowed to either kill him or herself or be assisted to do so.
 This view, according to opponents, does not hold water. This is because life belongs to Allah, and no one is allowed to take such life except the creator of life, Allah (God), even in precarious health condition.
. All other arguments as earlier stated are based on the above. Generally, arguments in support and against the concept of euthanasia and or assisted suicide all over the world are the same. Although these arguments are many, this paper shall however discuss the most fundamental ones, which are individual autonomy, sanctity of life, quality of life, and the role of doctors. 
                    However, the most disturbing aspect of it all is the fact that most countries, including Nigeria do not have clear laws on euthanasia and or assisted suicide. This is dangerous because, as shall be seen in the course of this work, lack of clear or definite stand on euthanasia and or assisted suicide issues led to the death of Terri Schiavo and Eluana Englaro in the United States of America and Italy in 2005 and 2009 respectively.
  This lack of clear laws has led to unending court cases and controversies between the government, legislatures, judiciary and terminally ill persons. This is so because in most cases, the courts have been seen to allow the practice of the concept, even where such country�s laws either forbids or are silent on the issue.
  Furthermore, the absence of specific laws on euthanasia and or assisted suicide has put doctors and patients in dilemma of what exactly should be done. The doctors seem to be more affected because they, without specific or clear laws can never know their limits on the issue. It will therefore be worthwhile to examine practices in some of these countries.
Montana

Montana is the latest state in the Unites States of America to have capitalized on the uncertain nature of the country�s law on euthanasia and or assisted suicide. This is so because precisely on the 31st of December, 2009, the state of Montana�s Supreme Court ruled in favour of assisted suicide.
 Although, the court held that there is no constitutional right to assisted suicide, it however ruled that a doctor can prescribe lethal doses of drug to terminally ill Montanans, who are matured and rational, in order to commit suicide.
  When this is done, such doctors will not be prosecuted. This again shows how the courts have been legalizing euthanasia and or assisted suicide, in spite of the fact that the country�s law does not allow it. This pronouncement by the Montana Supreme Court strengthens the call by this research for specific laws on the concept in countries that have none, like Nigeria

Britain  

As far as Britain is concerned, euthanasia debate resurfaced in the early 1930s with majority of support for its legalization coming from the legal profession.
  It was during this time, that a well known British physician Millard C. Killick, proposed a model for the legalization of euthanasia.
  This was followed by the formation of the voluntary euthanasia legislation society. This group was made up of British physicians who supported euthanasia for terminally ill persons.
  As usual, writers heated up debate both in the newspapers and journals, culminating in the emergence of a bill on euthanasia to the House of Lords.
 Considering the fact that affiliations to a particular group usually influence decisions of this kind, the bill was again defeated because of the influence of two members of the House of Lords then, who were both physicians. After this defeat, the involuntary euthanasia in Nazi Germany ignited a more serious debate on euthanasia all over the world with the exception of Asia and Africa, because most of the actions in Nazi Germany were carried out by physicians. But the manner, in which human beings were wasted there, killed the support for euthanasia. 
 


Thus, in the 1950s, American and British scholars re-ignited discussions on the ethics of euthanasia, this continued into the 1970s.
  This discussion led to the tabling of the second bill before the British Parliament, which was equally defeated, this time overwhelmingly. Similarly, another attempt at changing the country�s law in favour of legalization, failed again at the House of Lords by a vote of 194-141, on the 7th Day of July, 2009.
  The bill was equally overwhelmingly defeated.


However, Britain now has an interim policy, regarding when assisting a suicide is punishable and situations when it will not. The interim policy was made public on the 23rd of September, 2009, by the country�s director of public prosecution.
  By the policy, a person will be free from prosecution if he assists in a suicide out of compassion for the victim.
 According to the director of public prosecution, euthanasia and assisted suicide remains illegal.
  But, opponents of euthanasia and assisted suicide have expressed fears, that, unless the guidelines are changed, Britain may be heading towards formal legalization. Whether, Britain will eventually give in, will be determined, as we await the final policy in March, 2010. 

United States of America

Thus, in considering the observation made in the course of the examination of the decisions in Washington v Glucksberg on one hand, and Vacco v Quill on the other, it is clear that these two decisions affirm the ban on assisted suicide.
  Yet, the wide discretion giving to states, to either ban or legalize assisted suicide, left yawning gaps that the state of Oregon eventually capitalize upon, to pass into law the Oregon Death with Dignity Act of 1997. It is this same lacuna that ensures that the state of Washington, also legalize assisted suicide on the 4th of November, 2008.
  Although, not via legislation, yet this same loophole, ensured that Montana became the third state in the United States of America to legalize assisted suicide via a decision of the state�s Supreme Court on the 31st of December, 2009.
  This discretion came from the statements forming part of the decisions which emanates from the then chief justice of the United States Supreme court, Justice Rehnquist. The eminent jurist said that, 

�Throughout the nations, Americans are engaged in an earnest and profound debate about morality, legality and practicability of physician assisted suicide.�
  He stated further, �Our holding permits this debate to continue, as it should in a democratic society,� he concluded.


In the same vein, another justice of the same court, in spite of being part of the concurring judgment, forecasted that the possibility of legalizing assisted suicide is not unrealistic, in view of the two decisions supporting the right of individual state to prohibit assisted suicide. In giving her opinion, she cited an earlier opinion of justice Branndeis, another Supreme Court judge. According to the latter, the task of making appropriate laws meant for the protection of the right of citizens lies basically with respective states.
  So these statements set the stage for the eventual legalization of assisted suicide in the state of Oregon. 

It is however important to note that, even though some states are still maintaining the status quo; proponents of legalization in the United States of America in particular, have continued to cite the Oregon example as their basis. A clear example is the state of Washington, whose own law and name is even a replica of that of Oregon.
  What is however not clear now, is whether other states in the United States of America will eventually bow to the pressure of legalization? It can be inferred, from what has happened in Washington and Montana on one hand, and what is happening in Australia, Columbia and other countries; particularly Kenya in Africa, that the issue of euthanasia and or assisted suicide calls for action.
  

Furthermore, that same year the United States Supreme Court approved the use of passive euthanasia through the withholding of treatment in the case of Cruzan versus Director Missouri Department of health, earlier referred to.
  In 1994, the consistent and fierce debate for and against the legalization of euthanasia and assisted suicide saw the legalization of physician assisted suicide in the state of Oregon, which finally came into being in 1997, and was called Oregon Death with Dignity Act.
  After the passage of the Oregon law, the then President George Bush administration�s bid to persuade the United States Supreme court to overturn same failed in 2001.
 The state of Washington however became the second in the history of the United States of America, when it legalized assisted suicide in 2008.
  Montana became the third state to legalize assisted suicide on the 31st of December, 2009.
  However, there are differences in the legalization that took place in Oregon, Washington and Montana. This is because, whereas it was the Supreme Court that ruled in favour of legalization in Montana,
 the legislatures did it in Oregon and Washington. It is not unlikely that other states will follow suit in view of the uncertain nature of the United States of America law on euthanasia and or assisted suicide.

The case of Terri Schiavo

This case, which is the latest of cases decided by the United States judiciary, followed the laid down principle of withdrawal of treatment as decided in all the earlier cases. It is on record that this case created lots of controversy in the country. This is because the United States of America�s law, which gave room for controversy in its not too clear stand on euthanasia and assisted suicide, rear its ugly head again.
  This time around it was about Terri Schiavo, a Floridian who has been in a vegetative state since 1990, and had to be dehydrated to death. There were disagreement between Schiavo�s husband and her family. The then American President, George Bush also made spirited effort at ensuring that her feeding tube was not removed, but all to no avail.
 


However, the court finally gave the husband the nod to do so. Consequently, the feeding tube of Theresa Marie Schiavo was removed, culminating in her eventual death on the 31st day of March, 2005, fifteen years after she had become vegetative. The crux of the argument then was that the husband claimed he had the mandate of his wife to remove the feeding tube. But the absence of a previous living will to confirm it, and the fact that the rest of the family members of Schiavo were not in agreement with the position of the husband necessitated the court action. 

 Decision by the Court
The Pinellas county circuit court of Florida, while finding for the petitioner, held that on the basis of the credible and reliable statement of the expert witness, the feeding tube of Theresa Marie Schiavo should be removed.
 


Thus, the court placed reliance on the previous advance directive which Terri�s husband, told the court, had orally been made by his wife before becoming vegetative. According to Michael, Terri�s husband, the latter had earlier expressed her wish not to be kept alive under a machine with no hope of improvement.
  Dissatisfied with the above decision, the respondents who are Terri�s parent embarked on series of appeal to see that Terri�s feeding tube was reinserted.
  Although, they won in some instances, the case witnessed a total of fourteen appeals and series of petitions at the Florida court.
  The struggle finally came to an end with the refusal of the United States Supreme Court to grant Terri�s parent, an order of certiorari on the 21st day of March, 2005.
 


The above decision is a confirmation of the fact that a law must be specific and not ambiguous, as the United States law on euthanasia and assisted suicide is. For instance in Quinlan and Cruzan�s case, the United States Supreme Court laid down the principle that there exists a right to terminate life sustaining interventions for terminally ill persons.
  But throughout the duration of the medical examinations carried out on Terri, she was never confirmed to be terminally ill, and that had been the consistent arguments of her parent. More worrisome is the fact that those that testified in support of the purported wishes of Terri are Michael, his brother and sister- in-law.
  It is therefore submitted that there was no basis for the approval to remove, and the affirmation by the Supreme Court of, Terri�s feeding tube. It is submitted further that the right of withdrawal, or withholding and refusal of treatment guaranteed by the United States law is widely regarded as passive euthanasia, yet they say euthanasia is illegal.
This is because it has shown to a large extent that the euthanasia and assisted suicide debate has already assume a dangerous trend. This trend can be seen in the ongoing attempt at legalizing a specialized kind of euthanasia in Kenya.
  By that system (Doctor assisted suicide), Kenyans will be assisted to die in Switzerland, while their remains will be brought back to Kenya for burial.
  As it is now, the lessons to be learnt by countries where both euthanasia and assisted suicide are still illegal, but which have no legislation to back  same, like Nigeria, is that they should gird their loins and come out with  comprehensive legislations to handle such sensitive and controversial issues. This is necessary, in order to put an end to the untimely death of vulnerable people in our society. With respect, this is what this research has set out to do. That is, providing a comprehensive legislation for the purposes of handling issues of euthanasia and its related concepts in Nigeria. It is important to state further, that if such laws are not put in place, it will create a gap, which will be susceptible to legalization any time. Any attempt to then hurry, in order to put one in place, when debate must have been fierce, may be tantamount to sitting on a keg of gun powder which is capable of exploding anytime.

Italy
 The case of Eluana Englaro is very similar to Terri�s case. This is so because; she too was in a diminished state after an auto accident. The father therefore sought a court permission to get her feeding tube removed, so she could die. The father got the court� nod, but the Italian Government later issued a statement saying it was wrong to dehydrate a person to death. In an effort to stop the killing of Eluana, the Italian parliament quickly enacts an urgent measure, which declared the removal of feeding tube as illegal. However, while the prime minister was in support, the president refused to sign the measure. The Italian parliament, determined to save Eluana, were in the process of overriding the president�s veto, when the news came that, Eluana has been dehydrated to death. This was after another court had annulled the administrative order issued by the Italian health minister. It must be noted that, like Terri�s case, both the court of appeal and the Italian Supreme Court, affirmed the ruling of the lower court. Again, this case has brought to fore, the inherent danger in not making a definite pronouncement on euthanasia and assisted suicide issue. As it is therefore, there is a problem in Nigeria, which can only be addressed by a specific legislation on the issue. All the above points to the fact that countries without clear laws on euthanasia and assisted suicide issues, like Nigeria, need to act fast, in order to forestall occurrences as this.

This case involves a lady that is now popularly referred to as the Italian Terry Schiavo because of the similarities of both cases.
  Eluana Englaro, 36 years of age had a car accident in 1992 at the age of 22 years in which she was severely injured.
  Since then she has remained in a state of diminished consciousness.
  On the basis of this the father went to court to ask that feeding tube be removed so she could die.
 

Decision by the Court

At the lower court, the matter was resolved in favour of Eluana�s father.
  Consequently, the court ordered that Eluana�s feeding tube be removed so she could be dehydrated to death.
 Dissatisfied with the ruling of the lower court, the Italian Government went on appeal to the Supreme Court. It is important to state here that the matter went to the Supreme Court before going to the court of appeal because, like the continental European style, the Italian Supreme Court does not decide on the merit of a specified case.
  Thus, at the Supreme Court, it was held that withdrawal of artificial nutrition and hydration from a patient, who is in a permanent vegetative state, is permissible in principle.
  This decision, therefore set the stage for the court of appeal to decide, whether Eluana�s case is a proper case for withdrawal to be carried out.
  At the court of appeal, the matter was again resolved in favour of Eluana�s father.
  Determined to save the lady, the Government appealed further to the Supreme Court. In arriving at its decision, the court of appeal said amongst others that;

1. Prior to losing consciousness, Eluana, had made a clear intention that she does not want to be kept alive on an artificial machine. The court stated further that the life style and personality of Eluana before the incident affirms this position.
 

2. With the greatest medical accuracy, Eluana�s irreversible condition has been ascertained.

This judgement did not go down well with the Italian parliament, so they headed for the constitutional court.

  At the court, the parliament argues, that the court should hold, that no court has the power to permit hastening of a human life.
  They argue further that, it is only the parliament that can change the law.
  Delivering its ruling on the parliamentary application, the constitutional court held on the 8th of October, 2008, that both the Supreme Court and the court of appeal has not done more than it ought to do in Eluana�s case.
  In other words, both courts have acted within the confines of the law.  The court stated further, that the act of the parliament in seeking to quash the decision of both courts amounts to an attempt at criticizing the rationale behind the judgment in Eluana�s case.
  Finally, the constitutional court advised the parliamentarian that, should they be desirous of regulating end of life issues, a process can be set in motion for an enactment, before Eluana�s case is laid to rest.
 The legal tussle between the Italian judiciary and their parliamentary counterparts continued, when the prosecutor attached to the Milan court, made a further appeal to the Supreme Court for a re-hearing.
  The appeal was predicated upon what the prosecutor called lack of careful examination of the case by the court of appeal. The prosecutor contended that the court of appeal failed to consider exhaustively all evidences before it, in determining whether Eluana�s condition was indeed irreversible.
  Dismissing the appeal for lack of merit, the Supreme Court on the 13th of November, 2008, held that the prosecutor�s office had no right in law to appeal.
  The reason for this decision, according to the court, is because the prosecutor, under the law, can only bring such action if it is in the interest of the public.
  However, the court said that since Eluana�s case is not criminal in nature, such right does not exist.
  At this juncture a deadlock ensued. This is as a result of the pronouncement by the Italian labour, health and social minister on the 16th of December, 2008, that it will be illegal to kill disabled people by withdrawing food and hydration.
  He therefore threatened, that any hospital or care centres that participate in withdrawal of food and hydration of patients in permanent vegetative state shall no longer be grant aided.
  Aided by the regional president, a nursing home in Udine (Friuli-Venezia), agreed to admit and see Eluana through her last stage of life.
  The regional president, had in response to the minister�s threat, said that he, and not the minister, possess the right to decide on health matters in the region.
  Reacting to the decision, legal experts in Italy fears that if Eluana should be killed, it will be a major step towards the legalization of assisted suicide and euthanasia in a country that is well known for its strong Catholic belief.
  The controversy surrounding Eluana�s case continued when a court in Milan annulled the administrative order issued by the Italian health minister.
  The order was to the effect that Eluana should not be dehydrated to death.
  The consequence of this annulment is that Eluana will now die by dehydration.
 In furtherance of the said ruling, she (Eluana) was transferred to a hospital in North East Udine on 2nd of February, 2009, where her dehydration was expected to hold.
 Thus, in a bid to prevent the dehydration of Eluano Englaro to death, and to cure the lacuna in the country�s law on euthanasia, the Italian Government swung into action.
  They began, by drafting what they call an emergency measure on the 5th of February, 2009. The bill is to protect vulnerable people from being dehydrated to death; it requires the prime minister�s final approval.
  The content of the propose law which is known as a �decree law,� shall, if passed into law, allow: 

[U]rgent provisions on Nutrition and Hydration,�... pending the approval of a complete and comprehensive legislative framework in the field of end of life, nutrition and hydration, as a form of life support physiologically designed to alleviate suffering, cannot under any circumstances be rejected by the person concerned or suspended from care giver subjects unable to provide for themselves.
  

The prime minister, Silvio Berlusconi gave his full support to the new measure which was also supported by the Council of ministers.
  However, the president, Giorgio Napolitano, who needed to sign the measure, pending deliberations on it by the parliament refused.
  When there is a deadlock between the parliament and the president in Italy, parliament can override the president.
  The procedure will however take up to twenty days.
  Meanwhile, the debate to override the president, and save Eluana from being dehydrated to death was on, when the news came that she died.
  Thus, the prolonged battle to save the lady ended with her death four days after her feeding tube was removed on the 9th day of February, 2009.
 


It is submitted here that Eluana�s case shows clearly the consequences of either refusing to act or delay in acting. The uncertain nature of the Italian law, on whether withdrawal of treatment amounts to medical treatment, resulted in the political logjam that eventually took the life of the poor lady. What this meant therefore to countries that makes these concepts illegal, but has no specific provision, is that without a specific provision there will always be legal controversy. The Italian law, that of Nigeria and many other countries like that, require urgent amendments like making definite pronouncements on the state of euthanasia and assisted suicide to allow certainty in the law 
Nigeria

Presently in Nigeria, euthanasia and or assisted suicide, does not have a clear status. This is so because, the rules of professional ethics for medical personnel in Nigeria, regard the concept, in its entire form illegal.
  However, the 1999 constitution, which is the �Ground Norm,� i.e., the source, from which all other laws derive its source, has been interpreted as allowing a patient the right to refuse treatment. This right however, is one of the components of euthanasia, which the medical profession regards as illegal. This is the position of the country�s Supreme Court in 2001.
  Similarly, some sections of the Nigerian criminal code laws, seems related to the concept, but euthanasia and assisted suicide are not specifically mentioned in these sections.
  It can however be re-read into it. The implication of doing this will result in trying to usurp the duty of the legislatures. It will therefore create problems for the legislatures, law enforcement agencies, patients, their families, doctors and legal practitioners as well. On the basis of the above, it will be safe to conclude that there is a problem with the Nigerian law. This problem is as a result of the conflict between the rules of medical personnel and the country�s constitution as interpreted by the Supreme Court. The second problem relates to the uncertain nature of the country�s law on the concept. 


It is in the light of the above that this research seeks an amendment to the law, such that a specific legislation to handle euthanasia and or assisted suicide issue will see the light of the day. This position notwithstanding, issues on it are already on in the form of writings and opinions. One of such opinions is the one calling for an amendment of the Nigerian criminal code law to accommodate a �living will.�
 Similarly, a retired justice of the court of Appeal Lagos Division, Justice Onalaja,
 wants Nigerian doctors to consider legalizing euthanasia. According to her, �the national assembly of Nigeria should set up a commission to investigate mercy for a patient who is experiencing �living death,� thereby becoming a liability to her family, who are to give her comfort and care,� 
  This proposal was out rightly condemned by the Abuja catholic cardinal, Olubunmi Okogie, who described the idea as morally inept. According to the Christian cleric, �euthanasia is wrong in its totality.� Hence, he concluded that, �a person who is about to die of natural causes does not justify a human decision to attack human life,�
 he concludes. Furthermore, in a post conference statement issued by the International alliance of catholic knights (IACK) held in Abuja, amongst others, advise that, more attention should be giving to �Life� issues and prevention of abortion, euthanasia and other threats to life.
 

RELEVANT PROVISIONS RELATING TO EUTHANASIA IN NIGERIA
As stated in the introductory aspect of this chapter, there are no specific laws on euthanasia and or assisted suicide in Nigeria. The only exception can be seen in the rules of professional ethics for medical doctors in Nigeria which makes all forms of euthanasia illegal. There is however provisions in the constitution of Nigeria and the criminal code laws that can be re-interpreted to mean either euthanasia and or assisted suicide. An examination of these provisions shall be relevant so as to ascertain the extent of its sufficiency in the face of the ever expanding and very controversial issue as euthanasia and or assisted suicide. 

The 1999 Constitution of the Federal Republic of Nigeria

The 1999 Constitution of the Federal Republic of Nigeria is regarded as the ground norm, which is the law from which other laws derive its sources. The implication of the above statement is that any other law that is inconsistent with the provision of the constitution that other law shall become void and the constitution will take precedence. Thus section 1 (1) of the constitution provides:

�This constitution is supreme and its provisions shall have a binding force on the authorities and persons throughout the Federal Republic of Nigeria.� Sub section (3) of the said section also provides:

�If any other law is inconsistent with the provisions of this Constitution, this constitution shall prevail, and that other law shall, to the extent of the inconsistency be void.� 

The implication of the above provision is that any law that is not line with section one, sub-section three of the constitution shall be void. This provision is the main reason why there is a problem between the rules of ethics of medical personnel and the Nigerian constitution. The problem here is that the rule forbids the practice of euthanasia in all forms. The Supreme Court on the other hand, ruled that refusal of treatment, (passive euthanasia) is a constitutionally guaranteed right. This conflict shall be explained in the latter part of this work. It is important to emphasize here that Nigeria being a signatory to the charter of the United Nations Declaration on Human and Peoples Right (1948), gave adequate attention to the issue of human right in its constitution. This is because a whole chapter (Chapter Four) deals with fundamental human right. One of these rights shall be our focus here. 


However, the relevant section in this chapter, like most constitutions of the world is the one dealing with the sanctity of life. Thus, section 33(1) of the 1999 constitution provides that, �Every person has a right to life and no one shall be deprived intentionally of his life, save in execution of the sentence of a court in respect of a Criminal offence of which he has been found guilty in Nigeria.�  The above section is clear that right to life is part and parcel of the Nigerian constitution.


There is however three situations in which a person�s right cannot be said to have been denied him or her. These situations are enumerated in the second subsection to section 33. Thus, section 33(2) provides, �A person shall not be regarded as having been deprived of his life in contravention of this section, if he dies as a result of the use, to such extent and in such circumstances as are reasonably necessary- 

a) For the defence of any person from unlawful violence or for the defence of property; 

b) In order to effect a lawful arrest or to prevent the escape of a person lawfully detained or 

c) For the purpose of suppressing a riot, insurrection or mutiny.

Thus, from the wordings of section 33, subsection 2, a-c, it can be seen that, when any of these situation occurs, there can never be a claim for the denial of right. This is so because in all the three situations above, the aim of the government is to ensure the security of lives and property of the citizens. Hence, any attempt to cause disaffection in the society will be met with force by the government. It follows therefore that, in attempt to ensure peace and security of lives of citizens, if a person or group of persons infringes on these principle, they can be killed. Killing, in this situation will however not translate into a denial of right to life.
The Criminal Code Laws of Nigeria

In Nigeria, there are two sets of criminal code, that is the criminal code applicable to the southern or Christian dominated areas and the Penal Code applicable to the Muslim dominated area of the North. It is important to state that, although certain differences exist with regards to some of its provisions, they nevertheless serve the same function. This function relates to the control and regulation of crime and criminal activities. It is also important to state here that none specifically dealt with the controversial issue of euthanasia and assisted suicide as shall be seen below. However, to avoid repetition, this study shall adopt the criminal code as its content relating to murder is similar to that of the Penal Code. 
Thus, the most relevant provision of the Nigerian law that can be said to have any semblance or relation with the concept of euthanasia is section 311. That section provides, �A person who does any act or makes any omission which hastens the death of another person who, when the act is done or the omission is made, is labouring under some disorder or disease arising from another cause, is deemed to have killed that other person.�
  Section 315 provides, �Any person who unlawfully kills another is guilty of an offence which is called Murder or Manslaughter, according to the circumstances of the case.� 

If section 311 of the criminal code above, is read alongside the provision of section 33 subsection 1 of the 1999 constitution, it will reveal that they are the same in upholding the sanctity of life principle. This is so because all the sections, forbids the taking of life in an unlawful manner. It is also important to add that, subsection 2 a-c of section 33 provide answers to section 311, where it talked about unlawful killing. This is so because the subsection enumerates three situations where killing is permitted in Nigeria.

                Section 316 on the other hand provides for six situations in which a person can be said to be guilty of Murder. These situations are as follows:

1) If the offender intends to cause the death of the person killed, or that of some other person; 

2) If the offender intends to do the person killed or to some other persons some grievous harm; 

3) If death is caused by means of an act done in the prosecution of an unlawful purpose, which act is of such a nature as to be likely to endanger human life; 

4) If the offender intends to do grievous harm to some persons for the purpose of facilitating the commission of an offence which is such that the offender may be arrested without warrant, or for the purpose of facilitating the flight of an offender who has committed or attempted to commit any such offence; 

5) If the death is caused by administering any stupefying or overpowering things for either of the purposes aforesaid; 

6) If death is caused by willfully stopping the breath of any person for either of such purposes; is guilty of murder. It is to be noted that in the second case, it is immaterial that the offender did not intend to hurt the particular person killed. Similarly, in the third case, it is also immaterial that the offender did not intend to hurt any person, and in the last three cases, that are (4-6), it is immaterial that the offender did not intend to cause death or did not know that death was likely to result. Where however, a person unlawfully kills another in circumstances not falling within the above mentioned six cases, such a person will be guilty of Manslaughter.
 


On the basis of the provisions of sections 33 of the 1999 constitution, 311, 315 and 316 of the criminal code laws of Nigeria, it is deductible that the law does not sanction the killing of one another, except in the circumstances listed under subsection 2 of section 33 of the 1999 constitution. The inference to be drawn from these sections is that Nigeria respects and upholds the sanctity of life. However, these sections does not in any way provide specifically for euthanasia and or assisted suicide. 


Similarly, if sections 320, 325 and 326, are seen closely, they relate to the duty of medical personnel, assisting and attempting suicide. Thus section 320 provides, �Any person who; 

1) Attempt unlawfully to kill another; or 

2) with intent unlawfully to kill another does any act, or omits to do any act which it is his duty to do, such act or omission being of such a nature as to be likely to endanger human life, is guilty of Felony, and is liable to imprisonment for life.� Furthermore, section 325 provides, �Any person who commits the offence of Manslaughter is liable to imprisonment for life.� Section 326 on the other hand, provides that, �Any person who- 

1) Procures another to kill himself; or 

2) Counsels another to kill himself and thereby induces him to do so; or

 3) Aids another in killing himself; is guilty of a felony, and is liable to imprisonment for one year. 


All the above sections relate to the duties of medical personnel, and in some situations, assisting and attempting suicide by individuals. However, none of the provisions specifically mention either medical personnel or assisted suicide. For instance, section 320; subsection 1 talked about attempt to kill another, while subsection 2 of the same section refers to act or omission, which results in the death of another. The above section, as said earlier depicts the duty of medical personnel with regards to handling of patients. But this fact is not part of the provision. For instance, words like physician assisted suicide are not used. Thus, section 320 can be regarded as a general provision which prohibits attempting and assisting suicide. 


In the same vein, section 326, also relates to assisting a suicide. This is however not strange because, like constitutions of most countries of the world, suicide or attempted suicide has been part and parcel of the Nigerian constitution. Meanwhile, if closely examined, the section has semblance with assisted suicide within the concept of euthanasia. This is so because, subsection 1 of the said section employed the usage of words like �procure,� �counsel,� �induce,� and �aids.� All these words are the attributes of assisted suicide; it will however be incorrect to equate it, as provided for under section 326 of the Nigerian criminal code, to assisted suicide within the concept of euthanasia. The reason being that, the term, �assisted suicide� is not specifically mentioned in the section. A fuller explanation on the above sections shall be provided in the next sub chapter. As shall be seen later, the principle of interpretation of statute is clear on this point. 

The Rule of Professional Conduct for Medical and Dental Practitioners in Nigeria.

The above rule as it relates to code of medical ethics can be said to be the only provision that specifically mentioned the issue of euthanasia and assisted suicide. This is because a whole section of the code is dedicated to the issue of euthanasia and assisted suicide. Like most medical association in the world, the Nigerian medical association from the tone of the code, view the issue very seriously. Thus, the section provides: 

One of the cardinal points in the Physician�s Oath is the preservation of life and therefore, the act of mercy killing or helping a patient to commit suicide runs contradictory and antithetical. A doctor should not terminate life whether the patient is in sound health or is terminally ill. A practitioner shall be adjudged to be in breach of the ethical code of practice if found to have encouraged or participated in any of the following acts; a) termination  of a patient life by the administration of drugs, even at the patient�s explicit request; b) prescribing or supplying drugs with the explicit intention of enabling the patient to end his or her life and c) termination of a patient�s life through the administration of drugs with or without the patient�s explicit request thinking same to be in the interest of the patient.
 

A careful perusal of the above provision shows a clear departure from what is obtainable in other countries particularly as it relates to withdrawal and withholding of treatment of patients, whether with or without his or her permission. In virtually all other countries and jurisdictions where euthanasia and assisted suicide is illegal, there is an agreement as to the fact that where the commencement or continuation of the treatment of a patient will be futile, it should not be commenced.
  In situations where treatment has commenced, it should be stopped. 
From the wordings of the above provision, it can be seen that medical personnel in Nigeria, forbids the practice of euthanasia and assisted suicide. It also forbids, withdrawal and withholding of treatment, including refusal of treatment. It is important to state here that it is the seriousness of the code of medical ethics in Nigeria that necessitated the prosecution of a medical doctor by the body�s disciplinary committee, for flouting the directives of a patient that her religious believe forbids blood transfusion. 


Although, the association lost the case which got to the Supreme Court of Nigeria, it goes a long way to show the determination of the doctors to preserve the good name of their profession. This case is the basis of the problem between the Nigerian constitution, the Nigerian criminal code, and the rule of professional ethics for medical personnel. Thus, it is this problem that this research seeks to address. The essence is to propose an amendment to existing laws on the subject matter, so as to give room for harmonization and certainty of the law. 

CASE LAW ON EUTHANASIA AND ASSISTED SUICIDE IN NIGERIA
 A consideration of the long history of euthanasia and assisted suicide reveals that there are dearths of cases. The major reason has been attributed to the lack of effective and proper reporting of euthanasia and or assisted suicide practices. The situation in the Netherlands, as depicted earlier, is a good example of countries with laws on euthanasia and or assisted suicide that lacked effective reporting mechanism.
  The story is the same even in countries and jurisdictions that are yet to have any specific law on the concept. This is in tandem with the fact that where there are no laws, punishment can never be inflicted. Thus if there are laws to specifically handle the issue, cases of non adherence to such laws will get to court.
Case Law Relating To the Concept of Euthanasia in Nigeria

Presently, the only case law on the concept of euthanasia and assisted suicide in Nigeria is the one relating to the right of a patient to refuse treatment. An examination of this case is very important considering the decision of the Supreme Court of Nigeria on it. It is also relevant because of its effect on the concept of euthanasia and assisted suicide in Nigeria. Furthermore, the case brought to light the conflict between the code of ethics of the medical profession, the 1999 constitution, and the criminal code laws of Nigeria. In the same vein, the case portends more danger for Nigeria, because a Nigerian writer concluded that persons whose lives are valueless should not only die, but should be assisted to die, on the strength of the outcome of this same case.
  The implication of the above statement is that, the writer is advocating euthanasia and or assisted suicide for Nigerians, on the basis of the above decision.
5.9.2 Medical and Dental Practitioners Disciplinary Tribunal versus Okonkwo

This case involves one Mrs Martha Okorie, a twenty nine year�s old woman who belongs to the Jehovah witnesses, a religious sect that does not believe in blood transfusion. During the process of delivery, she had some complications that required blood transfusion on her. However the woman refused, citing the stand of her religious belief as the basis for her decision. The woman�s husband also supported this action. This was happening at a second hospital because the first hospital had to discharge her, when she refused to heed the doctor�s advice, with regards to the consequences of refusing the blood transfusion. Thus, at the second hospital, one Dr Okonkwo, (Defendant) admitted the patient on the basis of the presentation of a directive signed by the patient herself and two other witnesses. The directive is to the effect that they consent, that on the basis of their religious belief, that the patient will not take blood transfusion. The full text of the directives reads:

 I, Martha K. Okorie, direct that no blood transfusions be given to me, even though physicians deem such vital to my health or my life, I accept non-blood expanders such as Dextran, saline or Ringer�s solution, heat starch. I am 29years old and execute this document of my own initiative. It accords with my rights as a patient and my beliefs as one of Jehovah�s witnesses. The bible commands: Keep abstaining from blood. (Acts15: 28, 29). This is and has been my religious stand for 6 years. I direct that I be given no blood transfusions. I accept any added risk this may bring. I release doctors, anaesthesiologists, hospitals and their personnel from responsibility for any untoward results caused by my refusal despite their competent care. In the event that I lose consciousness, I authorize either witness below to see that my decision is [up] held.

The patient�s husband and her uncle appended their signatures on the directive. 

 
It is important to also say that, the patient�s husband had earlier made a separate directive to the hospital on the same issue. The contents of both directives are however the same. After explaining the danger of refusing to take blood transfusion to both couples, coupled with their insistence not to shift grounds, the doctor proceeded with other treatment. Consequently, the patient died five days later. The aftermath of the death of Mrs Okorie necessitated the appearance of the treating doctor before the medical and dental practitioners� tribunal. 

Decision by the Court

At the disciplinary tribunal, the case against the doctor is that, he did not exercise due care and diligence in the handling of the deceased�s case in accordance with the medical rule of professional conduct. Consequently, the medical association suspended him from practice. 


On appeal, the court of appeal set aside the tribunal�s verdict. It equally clears the doctor of all allegation of wrong doing. However, the respondent proceeded with a further appeal to the Supreme Court. 

The Supreme Court in its lead judgement relied on the provisions of sections 37 and 38 of the 1999 Constitution which deals with individual autonomy. On this basis, the court held as per Honourable Justice Emmanuel Ayoola (Jsc), that the provision will not be applicable only,�...where they infringe on the right of others or where they put the welfare of society or public health in jeopardy.� The learned jurist stated further that,�...the sum total of the rights of privacy and freedom of thought, conscience or religion which an individual has is that he or she has the sole right of deciding what to do with his or her life.�
  The exception to this section, according to the judgement will only be where a state interest has overridden a personal interest. In other words, the only thing that can take away the right of a citizen as guaranteed under section 37 and 38 of the Nigerian constitution is a clear and compelling state interest.
 


With regards to the position of the doctor on the refusal of treatment by his patient, the erudite jurist succinctly said that since the relationship between the patient and the doctor is based on willingness and voluntariness of the patient to refuse treatment. It therefore means that where the patient is mature and competent in taking decisions on his or her own, as she has done in this case, the practitioner has no other choice than to abide by the request of his patient.
  

The reason for this judgement, with respect to the learned justices of the Supreme Court, may still have gone against the doctor. This is so because overriding state interest which the court referred to, as being the only reason to deny a person, the right to his or her individual autonomy, already exist. The existence can be seen in the fact that the deceased is not only a nursing mother, but she also left young and immature children behind, who then takes care of them? It is also worthy to mention here that this decision is that of the patient, her husband, the uncle and of course the consenting medical doctor. One would have expected the medical doctor to borrow a leaf from the first doctor, who refused to admit the patient for the same reason. 


Furthermore, the court failed to consider the right of the children left behind by the deceased, who needed care, but whose mother preferred to abandon them. Besides, the court failed to equally consider the fact that the appellant/respondent acted against the ethics of his profession, in line with the laid down guidelines. Also, the court based its decision on one of the arguments of the proponents of the legalization of euthanasia and or assisted suicide, which is individual autonomy or self determination. According to this argument, a person should have the right to decide what he or she wants to do with his or her life, including deciding when and how to die. Similarly, the court did not however say whether advance directive, which the deceased made, and which the doctor honoured, falls within the provisions of sections 37 and 38 of the constitution. With respect to the decision, the answer is in the negative, because advance directive does not form part of the Nigerian law

REFORMING EXISTING LEGAL FRAMEWORK
The convenient starting point will be the Ground Norm of the Nigerian law, which is the 1999 constitution, and it is the law from which other laws derive their sources. Thus, in the build up to this chapter, the provision of section 1 subsection 1 and 3 are quoted. For the purpose of emphasis, that section provides that the constitution is supreme and that any other law that is inconsistent with the constitution shall upon the extent of its inconsistency become null and void. The implication of the above statement is to the effect that the 1999 constitution is the supreme law of the land. It thus, follows that any other law, no matter how beautifully couched will, if contrary to the constitution, be inconsistent and void. 


Although, the Nigerian constitution acknowledges like most constitutions of the world, the sanctity of life as regards the provisions of section 33, subsections 1 and 2, the provision is not adequate to handle the issue of euthanasia. Notwithstanding the fact that the provision highlights instances when a person cannot say his or her rights has been infringe upon. Yet, it requires the assistance of other legislations like the criminal code and code of medical ethics for it to be effective on the issue. This is because these other laws are the most relevant when it comes to the issue of euthanasia and assisted suicide. 


Thus, section 68 of the code of medical ethics outlaws euthanasia and assisted suicide in all forms, including the right to refuse treatment. It is important to state here that the section is so comprehensive, that it makes it categorically clear that euthanasia and assisted suicide are illegal.
  Apart from this, it also states that withholding and withdrawal of the treatment of a patient with or without that patient�s request is illegal.
  It is the nature of the code of medical ethics in Nigeria that necessitates the prosecution of a medical doctor up to the Supreme Court for acceding to the request of a patient not to receive blood transfusion, and which ultimately led to the death of the patient.
  It is important to state here that the case is a conflict between the Nigerian constitution and the code of medical ethics. This is because, in line with the provisions of the code, the disciplinary committee concluded that the doctor�s action contravenes the rules of the ethics of the profession. Consequently, they suspended him for having negligently caused the death of Mrs Okorie earlier referred to. But, both the court of appeal and the Supreme Court, relying on the provisions of sections 37 and 38 of the constitution, discharged and acquitted the doctor. This decision affirms the supremacy of the constitution over any other laws in consonance with the provisions section 1, subsections 1 and 3. 


It therefore follows that, if the constitution fails to acknowledge other laws in handling issues of euthanasia and assisted suicide in Nigeria, the provision of the code of medical ethics will be of no use. When this happens, offenders will always have a way out by appealing to the ordinary court of the land. The courts do not only have constitutional backing, it is also superior to the code of medical ethics. What then does the criminal code say on this issue? Section 311 of the criminal code of Nigeria only mentions acts or omission that can hasten the death of a person. Although, when it comes to the relationship between a patient and his or her doctor, there exists a duty on the doctor to ensure that the patient is adequately treated. Furthermore, where the treatment of such a patient is done negligently, culminating in the death of that patient, then it means the doctor is the killer of the patient. To this extent, one can safely re-interpret the provision of section 311 of the criminal code law as only enjoining doctors to be diligent in their dealings with their patients.


 However, the issue of euthanasia goes beyond mere re-interpretation. This is because no mention of the word is made in the above section. Without that, it can never be imported or re-interpreted into it. To do so will be tantamount to determining the intentions of the legislature, when in the real sense of it their intentions are clear and unambiguous. It is thus, the general principle of law that where the wordings of a statute are clear and unambiguous, its literal meaning will be alright. It will be immaterial that there will be hardship if such words are interpreted literally.
  Thus, as earlier stated, section 311 can be interpreted to fit euthanasia. But it would create a lot of legal upheaval from the lower court up to the Supreme Court which may take many years to conclude like the earlier cases referred to.
 


But, it is cases of this kind and many more that led, eventually to changes in the laws of the United States and Britain on rights of patients to refuse or stop treatment as mentioned earlier.  It is also the same law that gave doctors the right to refuse to treat a patient if the commencement of such treatment will be futile.  It is important to state further that, section 311 of the criminal code of Nigeria can also be read alongside section 320. For clarity purpose, it is important to reproduce section 320 of the criminal code. 

Thus the section provides, �Any person who 

1) Attempt unlawfully to kill another; or 

2) with intent unlawfully to kill another does an act, or omits to do, such act or omission being of such a nature as to be likely to endanger human life, is guilty of felony, and is liable to imprisonment for life. This provision, like that of section 311, lacks the bite to accommodate euthanasia and assisted suicide. However, it may be read into it. But that will also amount to introducing extraneous matters into an unambiguous provision which, as said earlier will result in injustice. 


Another relevant provision of the criminal code is section 326. That section provides amongst others, that, any person who- 

1) Procures another to kill himself; or 

2) Counsels another to kill himself and thereby induces him to do so; or 

3) Aids another in killing himself, is guilty of a felony and is liable to imprisonment for life.� Section 327 on the other hand states:�Any person who attempts to kill himself is guilty of a misdemeanour, and is liable to imprisonment for one year.� 


Thus, while section 326 deals with suicide and assisted suicide, section 327 deals with attempted suicide. Like most constitutions which derive inspiration from the United Nations Declarations on Human and Peoples Right of 1948, suicide, assisted suicide and attempted suicide are unlawful. However, this provision is a general one, which is section 326. This is so because it speaks of any person, whereas, assisted suicide in the context of most euthanasia laws means physician assisted suicide. It therefore follows that, to avoid conflicts between the judges and legal practitioners; there is a need for a specific legislation on euthanasia and assisted suicide in Nigeria. This is because; the intention of the legislatures when the present law came into being is mainly to outlaw suicide and assisted suicide. But, with the changing nature of the world today, there is the need to also amend the law. The essence is to enable such laws cope with the demand pose by these changes. This because nobody envisages 20 years ago that human beings will, under the guise of being terminally ill, aged and being physically challenge, call each other derogatory names. The law equally never envisages that human beings will ask that fellow human beings take their own lives or seek assistance to die.
 


It is therefore important to borrow a clue from the code of medical ethics, which prima facie, regulate the conduct of its members. This code, as clearly and concise as it is, cannot function effectively without the amendment of the criminal code. It is the practice all over the jurisdictions and countries where euthanasia and assisted suicide is legal to amend either their criminal or penal code laws.  Similarly, in places where it is illegal, the same penal or criminal code laws are tightened to that effect. It is important to emphasize here that it is the lack of a specific legislation on euthanasia and assisted suicide in Nigeria that necessitated the call by Okeowo Ademola, with respect, to lawyers and all stake holders for the amendment of the 1999 constitution to accommodate a �living will.�
  It is important to note that, a �living will� had earlier been referred to in this work as euthanasia by the back door. This is so because the characteristics of both concepts are practically the same with regards to taking a decision on what becomes of one�s life in the event of a debilitating illness.

CONCLUSION
It is important to state here that the major aim of this paper is to advocate for a law to handle cases of euthanasia and its related concept in Nigeria. On the basis of the foregoing, it is crystal clear that there are no sufficient laws or legislation that can handle cases of euthanasia and its related concept in Nigeria. This is because till date only the rules of medical ethics can be said to specifically outlaw euthanasia in whatever form. However, that rule alone without the backing of the ground norm of the country will be null and void. The reason being that, by virtue of the provisions of section 1, subsection 1 of the 1999 constitution of the Federal Republic of Nigeria, any law that is inconsistent with the provision of the constitution, that other law, shall upon the extent of its inconsistency be null and void. The crux of the matter therefore is that the Nigerian criminal code does not have any specific provision to cater for euthanasia and assisted suicide. The gist of all the relevant provisions as earlier explained above, surrounds acts or omission without more. 


Thus, for the rules of medical ethics to be effective on euthanasia issues, there must be an amendment to the Nigerian criminal code laws. The essence is to provide specifically for euthanasia and its related concept. It therefore presupposes that should the Nigerian criminal code laws be left as it is, issues relating to euthanasia and its related concept will create interpretation problem for the courts; legal practitioners; patients and their families alike. It can also increase the sufferings of patients whose faith awaits determination from the court, like the Terri Schiavo�s case which span over 15years to conclude. Taking cognizance of the cheapness of euthanasia and assisted suicide drugs, vis-a-vis the poor state of health facilities in Nigeria, this paper cannot but be in tandem with the views and comments of Nigerians. These views are that, there is a need for a specific law or legislation to handle issues of euthanasia and its related concept in Nigeria. For instance, one of the options or alternative to euthanasia and assisted suicide is palliative care.
  Thus, a comprehensive legislation is as a matter of urgency, needed to handle euthanasia issues in Nigeria. Government, on the other hand, should intensify efforts at establishing more palliative centres in the country.
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