'Vo{ume4 Number1 March 2012

ISSN: 1595-1790

A T A 4 R LR B R M T S AR

g

Published by
' Facu!ty oflaw, -

Rwers State Umvers:ty of Science and Technaiogy,
Part Harcourt N:germ




Port Hc;rcoz_.rré Law Journal Vol 4 Ne 1, 2012

LEGAL RND PROCEDURAL TAX ISSUES iH [MERDER A0 RODUISITION
EXEREISE I THE NIGERIAN RANKING SECTOR

OLOKOOBA SAKA MUHAMMED

*8.A (Hons), P.G.D.E, LL.B(Combined Hons),(Unilorin), LL.M(lfe), BL, a Ph.D.
Candidate in Law of Taxation of Banking, Lecturer and former Coordinator,
Department of Business Law, Faculty of Law, University of llorin.

INTORDUCTION G
In 2004, the Central Bank of Nigeria (CBN) in an aggressive-manner, ordered for the
reform of the Nigerian banking sector via consolidation, and recapitalization. Agccording
to the Apex bank guidelines and “incentives “on consolidation «in -Nigerian banking
industry', the only legal modes of consolidation - allowed are mergers and outright
acquisition/takeover.. A mere group -arrangement is not acceptable for the purpose of
~meeting the #25 billion capital base., Therefore, all banks that -have other banks as
- subsidiaries or have ‘common ownership are encouraged to merge. Out of this merger
exercise came about 25 banks which emerged as'mega banks because they were able to
fulfil the CBN guidelines for consolidation, merger and acquisition especially the meeting
of #25 billion capital base target.. | i

- Unfortunately however;’ despite the laudable takeoff of this exercise, much success
has.hot been recorded. Six years after, apart from several banks that merged together
and those that were out rightly taken over, recently, .due to non performing and non
viability of some banks, the apex bank was forced to'take over the running of some other

banks.. THeir management was changed .and.their names also changed®. All these
happenings clearly signify the unending ends to'the merger and acquisition exercise in
the Nigerian banking SECIOTS. = ;- v o oooniic i i v
Globally, it is practically impossible to have a successful -banking merger and
acquisition without satisfyin'g"the"Iegal-'as well as the procedural requirement especially
the tax-aspect: of: the: exercise; unfortunately, in the Nigerian banking merger and
acquisitions exercise, it was discoveréd that, some of the banks that merged together
actually’ failed” in " meeting the I&gal ‘obligation as to tax requirements in merger and
acquisition.. In order words, some of them reglected their legal obligation to the tax
authorities; 19 of such banks were later discovered to have completely neglected the
execution of the tax aspect of the-merger exercise™.
- Premised -on this finding, this paper examines the tax requirements in banking
- merger and acquisition. Both legal and procedural tax issues are examined, viability of
the Nigerian law in ensuring tax compliance in the merger and acquisition exercise tested

! ps released on the 5™ of August, 2004 - ; ‘
? Bank PHB, changed to Keystone bank, AFRIBANK, now Mainstream bank, Spring bank, now, Enterprises Bank
3 akintunde O, “Tax: FIRS probes 19 banks” The Punch Newspaper, February 16, 2006.
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and recommendations proffer for the conformity with both legal as well s procedural tax
aspects of merger and acquisition inthe Nigerian banking sectors,.

MEANING OF MERGER AND ACQUISITION

Mergers and acquisitions are global business terms used in achieving business
growth and survival. Merger entails the coming together of two or mare firms to become
one big firm, while acquisition is the takeover or purchase of a small firm, by a big firm,
which are both pursuing similar motives.* AL s T

However, unlike the term acquisition: which -has more definite definition of the
purchase of one company by another with-neither the shareholders nor directors of the. .

purchased companies. retaining any. continuing interest in the enlarged company,’ the

term merger appears fo-be one of . imprecise “definitions. The term merger...- has.

variously been described as.a situation-where:two or more companies of approximately
equal size come together with the shareholders and directors of both/all the companies
supporting the combination and continuing to have an interest in the combined business.
Merger in some other instances is when firms of equal size combine with the smallest
one normally being a_bsorb‘e‘d'.si- Merger can: also be described as the amalgamation of the
undertakings or-any part thereof, of two .or more corﬁpanies.9 “
Invariably therefore; merger and acquisition could be said to be a process whereby
two or mare companies who are interested in carrying on a business that is either facing

problem of liquidation or‘intend to.improve on their capital base came together to further

their business interest while abandoning one name for the other.

BRIEF HISTORY OF MERGER AND ACQUISITION IN NIGERIA .. e
Historically, the 1930’s and 1940's pioneering bank failures brought about the

- enactment of banking ordinance of 1952  which prescribed an operating license and

emphasised on minimum equity capital for all banks in. Nigeria. Since then, rising of bank

* Okpanach J. “Comparative analysis of-the.impact of Mergers and acguisitions . on. financial efficiency of banks .in
Nigeria” Journal of Accounting and Taxation vol 3.{1) may 2011 also at <http:www.academic journals.org/JAT>
assessed on 13" September, 2011. see aIso,..Ame'dLj S. “Corporate takeover, Acquisition and Merger, the Nigerian
ctackbroker” The official Journal, chartered. institute of stockbroker s Ian-March; 2004. see also, Bello M.5" Mergers
and Acquisitions as strategies for Business Growth ifi-Nigeria: Nig..l.- Acct. Res I (1) 2004. Also see Gaughan P.A,
mergers and Acquisition (New York, Harper Collins, 1999).. - SR <

5 ganwo | “Tax Considerations in mergers & Acquisitions ™ <www.ba nwo-lgbodalo.com/-resources/Tax considerations

in mergers & Acquisitions. pdf> assessed on the 13" September, 2011~

¢ |bid P S :

"Balogun B. “Tax considerations for merger and acquisitions” (unpublished) paper presented at the workshop on
merger and acquisition, orga nized by the Nigerian insurers as_sociation,‘TL:esday, December,14,1999, see also Banwo

®Lusting P. et al Managerial Finance in a Canadian setting [S‘h_ Edition Toronto, John Wiley & Sons, 1994) P:1, see also

Banwo

section 5 of Corpanies and Allied Matters Act (CAMA) 1990 now repealed by section 261 of the investment and -

securities Act (ISA) 1999 as cited in Banwo
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capital has become the hallmark response policy of the Nigerian monetary authorities.’
The major concept of merger and acquisition is basically a capitalisation exercise which
involves the gathering together of resources of different banks in a bid to merged together
to form a new bank. :

Capitalization is an important component of reforms in the banking industry, owing 10
the fact that a bank with a strong capital base has the ability to absorb losses arising from
non-performing - liabilities. Attaining - capitalization requirement is achieved through
consolidation, convergence as well as the capital market. Thus, banking reforms are

primarily driven by the need to achieve the objectives of consolidation, competition and

convergence in the financial architecture.”” e in

Prior to the onset of the reforms, there were 89 banks with 3,382 branches
concentrated:in the urban areas. The overall banking system was weak, with very low
capitalization base, illiquidity, poor .asset quality, weak corporate governance, dominance

of a few large banks, and over-dependence. on public sector assets, low depositor

confidence, and low rate of credit therefore, the CBN stepped in and in 2005 and banks
were recapitalized, merged-or liq uidated:'®: :

On 3% January 2005, the CBN announced- that 25 panks or banking groups-
comprising 75 out of the original 89 banks and accounting for 94% of the deposit share of
the market- had mét the' new capital requirement [of Naira 25 billion shareholder’s fund]
by end of December 2005, and that the remaining 14 failed Banks were to be liquidated.
The resultant effect of this exercise were that 12 Nigerian banks joined the elite groups of

1000 banks inthe"world, ‘and one bank is listed on the London stock exchange .-

Liguidity, private ‘sector’ lending, and access to overseas credit lines increased, while
interest rates were driven down;, Total banking,s_ector.capitalization jumped from less than

$3billion to over $8 hillion. The share of the banking sector at the Nigeria Stock Exchange

[NSE] reached 50% in 2006 and the sector _conir_ll_:luterd-- 75% of all new issues on the

Nigeria Stock Exchange!®; . st

CONCEPTS OF AND REASONS FOR VMERGER AND ACQUISITIONS

Nigerian financial sector has long been experiencing distress and various calamities

all at the detriment of the customers. It was in.a bid to save this situation that prompted
Sanusi Lamido. Sanusi, the. Central Bank of Nigeria Governor to sack five managing

1 call Option Trading, ‘Effect of Bank " Consolidation on  the performance of Banks in Nigeria’
<http://www.caIloptcintrading.com > assessed on 10™ April, 2010.

11 g and Multi Media Mart,’ Bankingin Nigeria’ < http://www.bondman.com >’ assessed on 10" April, 2010,

2 otandards Forum,’Core principles for:Effective Banking Supervision’ <www.estandardsforum.org/ > assessed on
17th April, 2010. PR .

¥ abimbola Bukola, Bank’ Merger:  in’ Recapitalization = and Consolidation of WNigeria's Banking
Sector’<http://www.ebcoll.org > assessed on 17th April, 2010.
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directors of Nigerian banks that were found wanting on August 14, 2008."* The action
plan of the then governor that best fit to save the situation was fo launch the banking
sector consolidation exercise on July 6, 2004 which reduced the number of banks from
89 in 2004 to 25 in 2006,

Not only that, the CBN governor also ordered for the diversifying of the shareholding
structure of the bank and instituted a tight code of corporate governance in the industry,
with the goal of stemming the tide of banks distress in the industry.16 Therefore, according
to him, the consolidating exercise was to achieve cost efficiency through economies of
scale, and to diversity and expand on the range of business activities for improved
performance is one of the major reasons for mergers. '” Apart from this, profit potential,
risk reduction, tax and market positioning motives, growth-induced merger motives™ are
also some other reasons, for merger and acquisition processes. Invariably therefore,
mergers and acquisition are expected to address the probler of distress among insolvent
banks without an mrtral resort to liquidation.’

Many studies® have 'suggested that mergers and acquisitions in the financial system
could impact positively on the efficiency of most banks. Some other studies posited that
mergers and acquisition actually. enhanced ability to attract loans to the merged farms
and that it also increased employee productlvrty and net asset growth

Similarly, some stud|es have argued that mergers and. acqguisitions, made Nrgerran

* Dike Nwuarnaeze Banking crisis'in Nr’gerr'a <http://www. Find‘é Job In Africa.com> accessed on 21 October, 2008, see
also The Nigeria Tribune Newspaper Ngena 16 November 2009 - and The Nigerian Tribune Newspaper Nigeria 5
October 2009 .

® For series of other issues on merger and acqumttons, and consequences of the exercrse, see, Call option Tradmg
Eﬁ_‘ect of bank Consolidation on the performance of banks in-Nigeria <http://www.calloptiontrading.com > assessed
on 10th  May, 2010, Estandardsforum, ‘Core  principles of  Effective Banking  Supervision'
<http://www.estandardsforum.org/ > accessed on 17th March, 2010. Abimbola B, ‘Bank Merger: Recapitalization and
consolidation of Nigeria’s banking sector’ <http://www.ebcoll.org/> accessed on 12 April, 2010. See also, Emma Ujah
! - 16and Tina Onah, ‘CBN orders Bank MDS of 10yrs to qutt“ < http //www allafrica.com > assessed on 10" February, 2010.
| ibid
| ¥ soludo C. “Consolidating. the Bankmg Industry to meet Development Challenges” Discussion Paper <http:www This

day online. Com/business> as cited in Okpanachi J. P: 003:

® As outlined by Mr., Muyiwa Osho“ consolidation through mergers and Acquisition: The African Experience” in the
conference proceedmgs on consolidation of Nigeria's Banking Industry, CBN Fourth Annual monetary palicy
conference, 18" - 19" November, 2004, pp:49-50 ‘

* Umoh PN “Capital Restructuring of Banks: Conceptual Framework,. conference proceedings on consolidation of
ngerra s Banking Industry, CBN, Abuja:

Amongst which are Calomiris et al, The Bank Merger wave of the 19902: The Nine case studies (Universities of
lllinous, 1996), De-Nicolo “Bank Consolidation, Internationalization and conglomeration: Trends and Implications for
Financial Risks. IMF work Pap. 03/158, 2003, Caprion L “The Long term- performance of Horizontal Acquisitions.
INSEAD work pap. 99/24/5M, Apal,1899 as cited in Okpanachi l. |

# Cornett et al “changes.in corporate performance Associated with bank Acquisitions” Journal of finance & Economics,

April 1992, Kay J.A Foundation of Corporate success (Oxford University Press)1993).

% Okpanachi J, “Effects of Financial products marketmg management on profitability of some Banks in Nigeria” ABU I
Mark manage; 1 (Il) June, 2006 o
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banks more efficient®® post as consolidation exercise has ensured customers confidence
in the Nigerian banking industry in term of high profi’c.z"1 Globally, merger and acquisitions’
has also been discovered to lead to high rate of economic activities.and substantial scale
efficiency. *° g '

To be more specific, merger and acquisition was undertook in the Nigerian banking
sector i Aoy ; :

---in. order to arrest systems decay, restoration of public confidence,
building .of strong competent.and competitive piayer in the global
vity and higher returns to investors -—- creating
cure banking system that depositors can trust
acquisitions. which enhanced operational

Similarly, the merger. and" acquisition drive irithe Nigerian banking sector was
anchored on two critical  pillars; firstly, to provide effective protection against systematic
financial crises in the interest of the depositors, and secondiy, to fast track the growth and
development of the national economy.” . =

LEGAL AND PROCEDURAL TAX ISSUES IN BANKING MERGERS AND.
ACQUISITIONS . i o i T i g e S e '

Since merger ‘and acquisition basically revolves round. the pooling of many
companies resources together in order to assume new identity and secure a greater
protection against fiquidation, the merger exercise may. weep up issues like reduction or
increase of taxable entities in the revenue drive of the new emerging bank. - This is in
addition to the issue of profit and losses carried. forward and the tendency 1o reconcile
accounting date. Expectedly therefore, tax implication of the exercise may include series
of VAT related issue in both pre and post merger exercise in:the-banking sector. :

2 \walter C.N and Uche U “New Capitalization for Banks: lmplicatibn for the Nigerian Economy.” (Adarmawa State Univ.
Bus. ). 1(1)January, 2005 . . .. s T o i )

2 pkpan AB “Effectiveness of Bank Capitalization and Consolidation in Building Market Confidence: An Assessment of
Customers Perception in Nigeria” AbL |'éFBus. Admin 1 (2) December, 2007

% toe Berger AN, Mester Lij “Banking roREslidation: What is a small Business to do?” Bus. Rev. January/February 1997,
Kama U “Bank Post Consolidation, issties and challenges in Malaysia & India: Lesson of Experience. Bullion, CBN
Abuja, 31 (4) 2007; Kwan 5.H "Operational Performance of Banks among Asian Economies: An international and Time
series Comparison. AKIMR work paper, 13 June, 2002; Stiroh K “Diversification.in Banking: is Non-interest Income the’.
Answer?"” Staff Reports, Federal Research Bank of New. York. (154): September, 2002, Uchendu O-A “Banking Sectgr .

Reforms and bank Cbns.olidét:io'n:' jcﬁ'é' M'a'i'a_ysi'éri E_xperiéﬁce.'Bu_llion.‘C_entral‘ Barik of Nigeria, Abuja 29 (2) April/lurie,

2005 [ Fre SRR Y RO U R o i "

% Okpanachi, pp:1-2

“ |bid, P:2 :
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E LEGAL ISSUES

:The Legal Framework
. Apart from section 100-123 of the Investment and Securities Act No. 45, 1999,

stion 22 (3), (4) and (9) Companies Income Tax Act could be said to be the Nigerian

- % laws which has direct bearing on the regulatory issues in Mergers and Acquisitions in

(i) the surviving-company will

"(v) the surviving company may not inherit the unabsorbed

¢ Zabdulrazaq,

jerian. Section 29 (3) CITA, provide for the companies prereguisite when entering to
srger. Section 29 (4) CITA, is on Cessation of Trade or Business and section 29(9) is
sically on Trade or Businesses sold or transferred. One way or the other the referred
{c‘tions are talking about new identity for companies.

i A merger may result in either the formation of a new company, continuation of the
insolidated business by one of the merging parties; in its-name or under a new name
id in Cessation of Business by the other merging parties. Where merger results in
jquisition of a company, there is only an acquiring company and the company being
Equired. However, where the process results in the emergence of a new company, then
-!e new company is expected to file its returns,in lin
j) of CITA. According to the Section; ™11 Ttk

k ;

Every new company shall file with the Board, its audited
accounts and refurmns within eighteen (18) months from the
date of its incorporation or not fater than six (6) months after
the end of its first accounting period as defined in Section
29(3) of this Act, whichever is earlier.

at' a mere change of name does not make an

| |t should, however, be understood th
Such companies will continue 1o be treated as

xisting business entity a new company.
»ld businesses on on-going concern basis.®

'b) Status of a Surviving Company as 1o Tax |

i ies survives and retains its old name

: It is a possibility that one of the merging compan
or a new name to inherit the assets, liabilities, reserves: and entire operations of the

merging parties. Where this happens, the following points must be noted:
{i) the surviving company mu

55(3)(a) of CITA.:
(ii) commencement rules under Section 29(3) of CITA will not apply to the surviving

company, as it will be regarded as an existing company.

not be allowed to claim investment allowance on the
assets which were transferred to it and will not claim initial allowance on assets.

(iv) the surviving company may, however, claim annual allowance only on the Tax

Written Down Values (TWDV) of the assets transferred to it.
losses and capital

allowances of the merging companies, except it is proved that the new business is

M.T. “Taxation Issues Arising from Mergers and Acquisitions in Nigeria', Unpublished Working Paper.
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5 reconstituied company.
{wi) all expenses paid by the surviving company in connection with the merger or
consolidation exercise are 1o be regarded as capital in nature and non-deductible
for the purpose of tax. .
all fees payable on merger bids or consolidation will be liable to VAT and WHT
just like it is applicable on the emergence of & new company. Stamp duties will be
paid on the increase in share capital and the company will have to obtain its own
staff pension scheme approval from the Joint Tax Board (JTB).

(vil)

(c) Basis of Assessment (Commengement and Cessation Rule)

i) Commencement :

Commencement rule as provided under Section 29(3) will apply to the new company,
except where any of the under-listed circumstances arise:

(i) where the merging parties are connected parties, the Board may direct that
commencement rule be set aside, in which case, the new company will file its returns
as an on-going concern and its assessment will be determined on preceding year
basis. - =

(i) where the new business is a reconstituted company, taking over the trade or
business formerly run by its foreign parent company.

ii) Ceased Businesses

The merger or consolidation exercise may also result in cessation of business for
any of the'merging parties. In this case, cessation rule as applicable under Section 29(4)
of CITA will-apply to any of the merging companies which have now ceased business
permanently, except if any of the following circumstances occur.
(i) where the merging companies are connected. Here, the Board may direct, in line with
its discretionary powers, under Section. 29(9) of CITA that the cessation rule may not
apply. o : :
(i) where a reconstituted company is formed to.take over the trade or business formerly
run by its foreign parent company. (See Section 29(10) of CITA)™. '

In essence, a company is accessed to tax based on either normal basis period of

assessment or abnormal basis period of assessment. But in the case of merger and
acquisition, special rule exists; the exercise usually involves the cessation of a company
and commencement of a new one. The cessation rules are, to a certain extent,
compensatqryal:: While under the.commencement rules, the profit of the 1% year taxed
two or threé tirres, in cessation, the profit of another period will escape assessment. And
for this, if companies with varying accounting years end dates wish to merge, they will
generally have to adopt a uniform date for the merged entity. The normal rules under

24 . I . = e i i =
Abdulrazag, M.T. ‘Taxation Issues Arising from Mergers and Acquisitions in Nigeria®.
*1bid.
3t - 5 F i i .
Tax Considerations in Mergers & Acquisitions’ <www.banwo-wgbodalo.com/-resources/Tax Considerations in
nMergers & Acquisitions. pdf> assessed on the 13™ September, 2011
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TA eilow companies to elect which accounting dates to make up accounts to. The
IR, however, has a right of election to charge tax on the higher chargeable profits
isad on either the old accounting date or the new one®.

i On this, Adesola,® however, opines that, notwithstanding the right of election, it
spears that the FBIR has no right to reject the adopted accounting date because doing
5 wilt amount to doing cther thing inconsistent with the provision of the CITA which
llows companies to elect which accounting dates to make up their accounts to. This, the
Jriter agrees with, since it is the law that permits the company o elect accounting date,
iat should be respected by the FBIR without an interference in whatever form from any

ther authority.

1) Claim of Aliowances

Companies Income Tax Act (CITA) does not categorically address the value, which
ssets may be transferred for the purpose of capital allowances claim. However,
‘ternational Accounting Standard, 22, prescribes that, in merger accounting, the assets,
Lbilities and reserves must be recorded at their carrying balances, implying that merger
rocess does not permit the recording of assets at their fair value in the event of
onsolidation. The new company will therefore not be entitled to any investment
llowance claim or initial allowance on the transferred assets; it will only be entitled to
Hlaim annual allowance on the Tax Written Down Values (TWDV) of the transferred
1ssets™.
e) Unabscrbed Losses and Unutilised Capital Allowances Brought Forward
“ The new company may also not be permitted to inherit the unabsorbed losses and
capital allowances of the absorbed companies, except under the following circumstance:
(i) where & reconstituted company is carrying.on the same business previously carried on

by this company and it is proved that the losses have not been allowed against any
assessable profits or income of that company for any such year; in that case, the amount

of unabsorbed losses shall be deemed to-be a loss incurred by the re-constituted
company in its trade or business during the year of assessment in which the business

commenced.

e

(f) Issues of Interest Payment, Carried Forward, Assets and Shares

“"§) interest Payment Forward
While undertaking merger, especially when same is financed with loan capital,
the interest payment is treated as aliowable deduction.® This classification may

encourage the transferee to engage in tax planning by re-characterising some of

32 5o gutlined by Section 28 (2).
33 pdesola, .M. Tax Lows & Administration Nigeria (OAU, Ife, 1998) p.638.

* Ibid
; 35 gaa section 24 CITA, LFN, 2004,
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the considerations for the merger as interast.®

iy  Loss Carried Forward

On issue of loss carried forward in the process of merger and acquisition, the
type of merger and what is transferred wiil determine its treatment to tax.
Therefore, where the subject of the transfer is the assets of one company, both
companies remain in existence”. In such circumstances, as both parties remain
in existence, each will be responaible for ite own taxes and the transferee will
generally not inherit the transferor’s tax liabilities. It will, however, not be entitled
to any of the transferor's losses carried forward®. This JS s0 because Nigerian
law does not provide any form of loss reliefs for mergers™®

In fact, this is also indirectly confirmed in the CITA,*’ and to provide a succor for
i this, the Revenue has developed a practice of treating the losses carried
forward as part of the assets of the company, which may be transferred as a
result of a merger or acquisition.*’ Hence, the transferee company may enjoy
the reliefs so long as he carries on business similar to that in respect of which
the transferor became entitled to the reliefs.*?

iii) lIssue of Shares or Cash Rece:ved
i If it was shares.that. were, the. subject of transfer instead of assets, a share
i purchase W1I| usually preserve the ioss reliefs so that they can be utilized by the
| transferee - after the merger4 . Tax consequences of a share transfer are
i generally more attractive to the: transferor company and its shareholders. The
| reason for this is that, any galns ar:smg from disposal of such share are exempt
from CGT*. Therefore, .going by the provision in section 32A of Capital Gains
‘ Tax Act (CGTA) Cap. 121.LFN, 2004 a person shall not be chargeable to tax
under the Act, in respect of any gains arising from the acquisition of the shares
of a company, either merged  with,: or taken over or absorbed by another

*Tarr. A.J. “Tax Considerations for Buyers and Sellérs of Companies’(Metropolitan Corporate Counsel Magazine, 2002)
also available at <www.loeb.com/CM/Artiicles? articles 109.asi>
¥ Tax Considerations in Mergers & Acqumtxons <www.banwao-lgbadalo.com/-resources/Tax_Considerations in
rv iergers & Acguisitions. pdf> assessed on the 13 September 2011
Chlltern A.'Assets or Shares-a Tax Conundrum’ (M & A Tax Focus, 2005) p.1.
Oyeduwde 0. ‘Consolidation Reform of the Banking Sector’ (Journal of International Banking Law and Regulation)
n.283.
* Section 33(2) CITA LFN, 2004.
‘! “Tax Considerations in Mergers & Acqu:51tlons <www.banwg-lgbodzlo.com/-resources/Tax Considerations in
Mergers & Acguisitions. pdf> assessed on the 13" September, 2011
“* “Tax Consideration in Mergers and Acquisitions’
Flc!d F.W. 'Company Acquisition in the UK: A Guide’ (September, 2004) p.2.
* See Section 31 CGTA. See also Section 32A CGTA which provides additional merger reliefs in a situation where
merger is by chhange of share dévoid of any cash consideration.
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company, as a result of which the acquired company has lost its identity.
Howsever, where shareholders are either wholly or parily paid in cash for
surrendering their shares in the ceased business, the gains arising from the
cash payment will be subject to CGT.

Taxes and Deductibilily of Related Expenses
Stamp Duties .

Duty payment will arise on the share capital of the new company, subjeci to the
provisions of Section 104 of the Stamp Dutfes Act, in relation to capital and duty relief.

Y
g)

i)

i} Censolidated Expenses

Fees paid to statutory bodies such as SEC, NSE, CBN, Land Authorities, etc,
including professionals like Accountants, Stockbrokers, Issuing Houses, and Solicitors
are regarded as capital in nature and will therefore not be allowed as deductible
expenses by virtue of Section 27(a) of CITA.

- ii) Taxation of Consolidation Fees

Fees paid to professionals for services rendered in connection with consolidation, will

¢ be subject to VAT and WHT at the rates of 5% and 10% respectively. Effect of Taxation
on Coensolidation for Acquiring/Acquired Companies The tax implications of consolidation
on acquiring company or acquired companies are similar to those of mergers. Acquisition
expensaes are non-deductible while fees paid to professional bodies are equally liable to

| WHT and VAT.
i
i

h) VAT lssue

Issue of Value Added Tax may also arise in merger and acquisition exercise. If this
occurs, the input VAT on service and administration expenses and VAT expenses
incurred, in connection with capital assets, are required to be expenses of capitalization
in the taxpayers’ financial statements. The essence of this is that, though the Nigerian
VAT law has not been developed to adequately take care of merger and acquisition
matter an analogical deduction of Section 7 VAT Act is adequate to provide for certain
percentage relief in merger and acquisition exercise in the banking sector.

i) Tax Indemnification

On tax indemnification, Section 29(9)(i) of CITA provides that the Board may require the
new company to guarantee or give security for payment in full, for any tax due or that
may become due by any of the ceased companies.

PROCEDURAL ISSUES
a) Issue of Permission

The FIRS has no power under the Act to halt or prevent any merger proposals, once
the steps are in line with the reguirements of Companies and Allied Matters Act (CAMA).
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ing that all taxes due or may be payable by
red. For this reason.
=nies intending to merge of consolidate, are advised 10 promptly bring such &
proposal 10 the notice of the FIRS with copies of relevant schemes of Merger and

The Board's concert, however, lies with ensur
-~ o the merging companies are assessed and fully rECOVE

PSS
I

arrangement for evaluation. The benefit for the taxpayer is that the acquiring company
anjoys the privilege of not having to pay taxes that could have arisen from the
computation of taxes on the company that was acquired on cessation.

The CITA in Section 29(12) Cap 21 LEN, 2004 provides that:

No merger, takesover, transfer or restructuring of the trade or
pusiness carried on by a company shall take place without having
obtained the Board's direction under Sub-section 9 of this Section
and clearance with respect to any tax that may be due and payable
under the Capital Gains Tax Act.

s provision is that the approval of the Federal Inland Revenue

The implication of thi A
Service is a sine qua non for the completion of the process in @ merger or acquisition bid.
y consummated without the

Therefore, no merger or acquisition bids would be full
companies involved having obtained the consent from the FIRS.

b) Procedure for Obtaining the Board’s Approval

From the start, the merging companies are required to submit to the Board, copies of
the scheme of merger and scheme of _grrapggment on the consolidation request for its
 in order to ensure that taxes, which may result from the

study and proper evaluation
companies’ transactions, are correctly assessed and collected. Herein lies the relevance

of the Board's powers under Section 29(9)(i) to require either of the companies directly
affected by any direction which is under the. consideration of the Board to-guarantee or
give security 10 its satisfaction for payment in full of all tax due or to become due by the
company which is selling or transferring such asset of business. :

After due consultation, consideration and determination 10 merge by banks, it is
expected of them to seek direction from the FBIR.. The reason for this is that, under the
law,*® no merger, take-over, sransfer of restructuring trade or business carried on by a
company (in this case, bank), shall take place without getting adequate direction from the
FBIR under Section (9) before the consummation of any form of merger and acquisition
exercise. This is in addition to the applying and obtaining of clearance with respect to any
tax that may be due and payable under the Capital Gains Tax Act. '

In other words, the proposed merger banks must see that adequate permission is
sought for the clearance and advice frorn the FBIR and same must be done with respect
to knowing the status of the proposed bank as regards the tax that may be due for

payment as required by the Capital Gains Tax Act.

e

5 ¢,0 Goction 29 (12) CITA, LFN, 2004.
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Legal cnd procedural Tox jssues in Aderger and Accuisition
exercise in the Nigerinn 2anking Sectolr

S —

{ The direcion of the FBIR I8 ysually obtained pursuant to an application & ' g
it which must o submitted with & number of documents, including the mergs: plans
auditeC &° uriis of the companies involved for the three years preceding e year of the
jponsummaiior ot the merger46 and copies of the income t@x computations hased ON
these accounts . .

Even though & clear sanction s not stated N either the CITA OF FBIR Act as 10 in
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7 unishment for any company that tails to seek for direction, doing that clearly amounts 1
i

Q

an incompiets merging exercise. This is SO because clearly, the Nigerian Tax Regim

imakes agsqueie covision regarding procedural issues for merger and acquisitions. in
iprerequisite agirection of the FBIR is to ensure that the Revenuse is not sidelined in an
13 Lt N " v ‘

garrangement: which will deprive it of a buoyant of truant tax payer.

e D

"EEOTHER TAX ISSUES

) Effective Date of Trade

It is important to determine when a trade commences, because expenditure is only
{deductible if incurred after that time. |f an expense is incurred in the twelve months before
rading, the amount’ is ireated as a loss incurred in the year of commencement.
iTherefore, preparing 10 gommence a irade is not the same as commencing a trade. In
rother wards, when considering & commencement date for tax purpose, mere formation of
lan intention 10 commence trading s not the moment of commencemem, nor is the
-incurring of capital expenditure for the purpose of preparing io trade™.

= b) Commencemen’t— New Trade or Development of Existing One
There is no rule of law that a persomn, whether or not @ company, cannot carry on
- more ihan one business and it is immaterial that there is one consolidated halance sheet.

H r_____,_-—‘——‘- 4-______4_4—»‘————_‘

i %6 p|ps, Notice ¢ gank and other Companies lnvolved in Recapitalisation, Merger & Acquisitions in Guardian

: Newspaper, February 6, 2006, alsc in |bid

47 galogun, B rax Consideration for Mergers and Acquisitions “(Unpumished) paper presented at the Warkshop on

‘ Mergers and Acquisition, Organized by the Nigerian Insurers Association, December 14, 1998.

| 48 oy Considerstions in Mergers & Acquis'ltians’ <www.banwo—lgbodalc.com{-resources[ Tax Considerations in
Mergers & Acquisitions. pdf> assessed on the 13" september, 2011

© 49 oo the case of girmingham and District Cattle By-Products Co Ltd. v IRC, (1915} 12 TC g72. \n that case, the appellant
! company was incorporated on 20th June 1913; its directors then arranged far the ‘nstallation of plant and machinery
~ and entered into agreements for the purchase of its raw materials and the sale of its products; the raw materials were
I received on BN October. The company’s trade began on 6th October when they began to take the raw materials and
| 1o turn out thei product. However, this was not the case in Cannap Coal Co Ltd- v [RC, (1918) 12 TC 31, where the
trade was to be the mining of coal by sinking pits in the Forest of Dean. The company had since 1909 extracted 3
certain amount of coal from a drift nearby for use in its machines and, finding it had extracted more than it needed,
sold the excess 1O the public; the company was held to have commenced trading when it <old the eXcess coal to the
public and not when in 1912 coal began 10 emerge from the pits. That the coal company was engaged in @ trade in
those three yedrs ceems beyond argument and it was 100 fine a point to saY that the trade was different from the
mining of coal from the pits. See also, Abdulrazaa, M.T. ‘Taxation lssues Arising from Mergers and Acquisitions in

Nigeria.
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g'; fegal and Brocedural Tax Issues in Merger and Acquisition
Exercise in the Nigerian Banking Sector

Ehether the particular change is the ceasing of one trade and the commencement of
nother or is simply & normal development of his previous trade. A trade does not cease
(it is merely in abeyance. Thus, a mere interruption in production does not cause
fiscontinuance nor does neither a disposal of assets nor even the appointment of a

confined to being busy and long periods of inactivity may

quidator. Business is not
icour. It is, however, & guestion of tact whether a particular trade has lapsed into & period

n‘ guiescence Of has ceased. A trade may be treated as permanently discontinued,
@btwithsianding that the former trade later comimences a new trade which, in all respects,

:s;idenﬂc:a! with the previous ceased trade™.

'{'_SSU?E OF CONTINGENCIES IN THE BANKING MERGER AND ACQUISITIONS
: Part of the contingencies that may arose from merger and acquisition is the issue of
ob loss and executions of series of legal documents which may involve payment of

jratuity and compensation for loss of office.

. Onthe issue of the execution of legal.document in merger and acquisition, such that
will generally be necessary in respect of transferred properties and undertakings of the
transferor _company, stamp duties will be charged ad valorem on the instruments
executed. . o
~ Further on stamp duties, under certain circumstances parties to merger and
‘acquisition may be entitled to stamp duty exemnptions™. The duty reliefs cover exceptions
with regards 10 conveyance and transfer of instruments as well as duties on increase of
share capital.”® Furthermore, the new company will need to obtain a Joint Tax Board

_5‘ \n Kirk end Randall Ltd v Dunn, (1924) 8 TC 663 the new OWners of a trading company obtained no new contracts and
" tried to sell the premises; they then had their works and plant requisitioned during the First World War. However, the
© Managing Director tried to obtain contracts Overseas. Rowlatt, 1. reversing the Commissioners, held that the company
was still trading as there was evidence of business activity resulting in expenditure and loss. However, in J.G. Ingram
& Son Ltd. v Callaghan, (1969) 45 TC 151, where the period was much shorter, the Court of Appeal upheld the
. Commissioners’ finding that there was not just_unp;{:fij_fabi\ity but inactivity and so a discontinuance. In this case, the
¢ company had, by May 1961, ceased t0 produce rubber goods, had sold off its stock and dismissed its staff. The plan
was to switch to the production of plastiés. F'_rpm'Septé‘ml:ge_r 1961 to june 1962, products were manufactured by
anather subsidiary of the owner and'sc'ld'og_(_a_,r the company’s name. In this way, the goodwill was kept alive but the

fined to little more than bookkeeping and perhaps debt collecting; the trade was

operations of the company were con
not kept alive between those dates. 5ee also; Abdulrazag, M.T- *Taxation Issues Arising from Mergers and Acquisitions

* in Nigeria. . 4 oo ;
| %5 5ep also Section 24 (g) CITA, 2004 \Nhic.}g makes certain expenses an allowable deduction once approved by Joint Tax

Board (ITB). See also Nigerian Brgwerieé Plcv FBIR (Appeal No. 342/2002. See also, Tax Considerations in Mergers &
Acquisitions’ <ngw.banwo‘l bodalp.com/-resources ax Considerations in Merg:rs & Ac uisitions. pdf> assessed on

the 13" September, 2011
} =6 Dye‘cunde,(}.p.284. :
ST erax Considerations in Mergers & A;quisi_tjqps’- <www.banwo~lgbodalo.comﬂ-resources[Iax Considerations in
ydf> assessed o‘n*the 13’!' September, 3011, See also Section 104 {1) C Stamp Duties Act

Mergers & Acquisitions. P
which provides duty reliefs where at least 90% of the consideration for the transfer must consist in the issue of

: shares.
S saction 104 (3) SDA.
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approvel for its staff pension scheme™.

CONCLUSION AND BECOMMENDATIONS
ierger and acquisition is a very important exercise that requires the conformity with
both legal as well as procedural tax aspects of the exercise, failure of this makes such
exercise inconclusive. Therefore, from the proposal stage to the completion stage, the
affected companies needs to adherent and satisfy the tax aspect of the exercise. Apart
from the fact that banks should comply with the legal requirements in mergers and
acquisition as contained in section 100-123 of the Investment and Securities Act No. 45,
1999, they should also obtain the approval of the Governor of the Central Bank of Nigeria
as required under the BOFIA as amended®and other tax laws ihat has to do with the
exercise.
Unfortunately, the ongoing merger and acquisition exercise in Nigeria is facing
challenges. Banks are merging without conforming fo the tax aspect of the exercise, and
some of those that conformed were later discovered to have done SO via fraud.
in conclusion, the weakness and lack of specific and clear provision on merger and
acquisition in the Companies Income Tax Act is humbiy submitted to be a great minus for
the viability of the Nigerian law on merger and acquisition and a clog to the realization of
accurate revenue by FIRS through merger and acquisition in the Nigerian banking sector.

ST VTSNS S .

TN S s (o T

RECOMMENDATIONS | :
in view of the above findings, this paper recommends:
. Amendment of the Companies Income Tax Act towards the expansion of the
provision in Section 48 and snactment of clearer and workable guidelines

for all the partakers in the merger and acquisition exercise.

Due to non availability of a clear and specific provision in the Companies Income
Tax Act on do's and don’ts compliance on the merger and acquisition, some
banks seized that opportunity not strictly conforming with the legal as well as
tsof the exercise: This has ridiculed and made nonsense

procedural requirement
of the exercise so far and same has resulted in to unending problems and. ..

continue failure in the banking sector. To halt this, the paper humbly recommends -
an amendment of the CITA to expand the provision of Section 48 to include what
the managers or officers of the banks are expected to do while undertaking

merging and acquisition exercise in” addition t¢ an enactment of clearer and
workable guide

lines for all the partaker in the evercise.

e e e

! * However, This is no longer required in vi s legislation provisian. See
; also, Abdulrazaqg, M..T.Taxation lssues Arising from Merg

6.2 of the CBN Guidelines and incentives on consolidation in the Nigerian ganking Industry (August
/ d on 15/9/11.

&0
See clause 6.1 &
57 2004) also at <www.cenbank.org[0ut{gubIications[bsdﬂzooa,{consolidation.gdf:va 556558

aw of the Pensions Reform Act which is 3 cros
ors and Acquisitions in Nigeria'.
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61 e, Taiwo Michae
come Tax Laws and Its Effects an the Citizenry' Nigerians

Nigeria (CITH)) Tuesday,
that the reform efforts in the Nigerian tax sector is

taxation is concerned.

nd Acguisition

tegal and procedural Tex Issues in Merger @
Exercise in the Nigerian Banking Sector

overhauiing of the Nigerian iaX jegisiation,

vhere should he a proper
xercise in

especially as i has tc do wiilh the on-going recapitatization
Migeria
The researcher observed that in the recent past, Nigeria has made a lot of efforts
w0 ensure the viability of the Nigerian tax system. Apart trom the general effort in
tne direction of the establishment and reorganisation of the tax authorities,
especially the Federal Board of |nternal Revenue and the Federal inland Revenue
Service, a lot of efforts have also been put in the mode and manner of collecting
tax in the country. However, even with this, there is still & long way 10 go- Nigeria
seems to be reforming slowly in 2 tast-changing world that is becoming
increasingly competitive, with tax playing & major role®.  In order to achieve
groper taxation of the banking business and to guide against the slow mode and
manner tax reforming and collection is in Nigeria, it is humbly suggested that there
should be a proper overhauling of the Nigerian tax legislation, egspecially as it has

to do with the on-going recapitalisation exercise

Training of fax officers and collaberation within various government
agencies :

For an effective taxation of banking business in Nigeria, the tax authorities should
y seriously and collaborate with other government agencies such

{ake training ver
as the Corporate Affairs Cormnmission, Land Registry, EFCC etc to reduce the

incidence of tax evasion and cultivate voluntary tax compliance culiure.

improved and advanced technology .

tmproved technology will also aid the actualization of proper taxation of banking
business in Nigeria. Therefore, online filing of tax, online payment and filling of
reiurns should be introduced to reduce the compliance time and the associated
cost. This will also help in reducing human interaction between the taxpayers and

the tax officials which will ultimately |ead to reduction in 1ax fraud.

-
| Oyedele made this observation in 2010, in one of his papers, ‘Contentious Issues in Nigerian
Speck Tax @ 50(The Chartered Institute of Taxation of

28 September 2010. Unfortunately, the situation remains the same +ill today which confirms

yet to have any possible effect on the Nigerian economy as far as
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