Lead City University Law Journal

(LCULY])

A Publication of the Faculty of Law, Lead Ll[} University, Ibadan, Nigera
Vol. 2, No. 2 July—December, 2016 [SSN 2504- 9747

Contents

An Assessment of the Trajectory of Supreme Court's Decision in Hon. Chigozie Eze and Two Others V.
Governor of Abia State and Two Others on The Administration of Local Government in Nigetia

A Critical Appraisal of Armed Conflict Under International Humanitarian Law

The Place of Natural Law and Natural Rights in the Criminal Trial of an Accused Person in Nigeria

The Use of Age in Determining ]u{renﬂc Culpability: How Relevant in 21st Century?

The Travails of the Mortgagors in the Hands of the Mortgagees: An Appraisal of the Relevant Laws

ﬁriztion Security Personnel in Malaysia and Nigera: Issues and Challenges in the Context of Aviaton Security
w

Personal Immunity of State Officials Cavalier Posture before Foreign Courts: Deconstructing the Panoply

Nigeria's Membership of the Commonwealth and Britain's Exit from the European Union: Impact on the

Nigerian Economy
The Challenges of World Trade Organisation (WTO) Dispute Settlement Mechanism

The Practice of Plea-Bargain in Nigeria: An Antidote for, ot Provocative Harbmgcr of Cormpuon

Corporate Personality: A Shield to Company's Members? -Salomon V. Salomon Rcvaslted

Consciousness and Leadership Questions as Bases for a Human Right to Devclopment in N1gena

A Reflection of the Role of Securities and Exchange Commission (S.E.C.) in Pubhc ISSues of Securities and
the Structure of the Nigerian Capital Matket

The Cost Effectiveness of ADR: an Appraisal
Jurisdictional Issue in an Amendment of the Code of Conduct Tribunal's Act Dunng thc Subsistence of a -

Case %
The Multilateral Inves
The Use of Age in Determining
Decamping of Political Office Holders in Nigeria: Legal ]usuﬁcatlon and Reasonabnllty

tment Guarantee Agency — An Appraisal of The Law, Pracdcc ;-aﬁd Machinery
Juvenile Culpability: How Relevant in 21st Centu.ty? '

Exploring the Law, Education and Technology to Curb Plracy

Child Rights and Protection in Nigeria: Exploring Nexus of Shaﬂ'ah -Common and Customary an

Provisions
Curriculum in International Law in African Universities

The Concept of Heirship and Status of Gifts from Decedent's Estate by Heirs

Scanned by CamScanner



Contents

\r Assessment of the Trajeetony of Supreme Covr s Devesion i Hon hi,\‘“g“. B
SAEY NN 4 .
ard Two Others Vo Governor ol Abn state and o Ochers one Phe Sdwimistranon

of Local Government i Nperi

B T T T T TR R R e R R T R R R TR AT RRII
SRty l

1y

N

i AN
:f‘\_‘. € NRAERE 1o irasanniasanatananan

L

A Crigical Apprasal of Armed Conther Under Tineernnmonal Flomamooan |

Pin, (‘- e U & \“""/‘l CRW “s R R R R R RN N] v .
i CRN L P o ey L YU sananianasan N . ' AR L Y YRR T TYYRTT OIS )
STITITN

Uhe Phace of Namal Law and Nataral Righes e the Criminal “Paal of an Necuned

Perzon m N\igena

AT ‘f" s 2008 nasd \,1].. Y
NP § A LY Faiee Ko qefues § “hevn oy Jea R R Ry R T TR R T T TP TN, )
N ~ ALY TRTI N

LI

The Use of Age w Determiming Juventle Cualpability: Tow Relevant i 21se Centary?

\,,v.,...'\ AT
e A3 LN ... R D D D,
LERTT TTOTTT

The Travaids of the Mortgagors in the Hands of the Mortgagees: An Appraisal of the

» 1 "
Relevane Laws
= = Sho =
\ firfin y A »pr Y i . -»urj 1,‘\'-. AN
- Teat? (AN dealSe AR R R D L L T R T T T, ‘S
i

Avianion Securniry Personnel in Malaysia and Nigerae Issues and Challenges in

the Context of Avianon Securiey Law

Personal Immuniry of State Officials Cavalier Posture betore Foreign Courts:

Deconstrucung the Panoply
o 02

- z & " » Y ) ]

Ryvaht R yoose Y N \},.,, ad """”

;.,'-\ « & .4\-‘-.4 O cddeed o $eald . B R S T R R T T T R T TR T T R R LA R LA
O -

Nigerias Membership of the Commonwealth and Britin’s Exit from the
European Union: Impact on the Nigerian liconomy

O Qlaroke T4

The Challenges of World Trade Organisation (WTO) Dispute Settlement Mechanism "

YT AR
P Y TTC LIS LR

F } ]
el il Sesssnas - . aane Iy . . seaersavbsRRAINAAY
5y SesssesIassNas AN e e s s s a et I st a i iaARs st tassentasssrsaniatiasvrninsnsnsinnee [REN)

E. I

The Practice of Plea-Bargain in Nigeria: An Antidote for, or Provocative
03

N
e

Harbinger of corruption
P

" - -y ..
2 N e i T () L
s ""--‘,- < g- Rt e )f-f ¢ IO SO PEY OO

"

caanst
ltl“"""“..l‘

e

PEYE R
B ST ELEE TR TR LA LR S AR Ay

4

Corporate Personaliny: A Shield to Company’s Members? -

Salomon V. Salomon Revisited

.
chrsssabesmInREEARSTY

Olusegun OQnakaya amd Simeon OLr Oni i

Scanned by CamScanner




A Reflection of the

] S Role of Sceurities and lixchange Commission (S.10.C) in Public

58 S ] -1 '-l’r 4 Qs . . " . i

SELISHOL Slgcuums and the Structure of the Nigerian Capital Market

OLsbor Cecil Nwachubow ... 132

The Cost Effectiveness of \DR: an Appraisal
Lol Ayinta, 1.1, - leleberyo-Clesment and 1Bilitis O O 149

Jurisdictional Issue in an Amendment of the Code of Conduet Trilunal’s
Act Durting the Subsistence of g Casce

Prof. Rasheed Jinol) ljaodola ..o e PO R el R 156

I'he Multilateral Investment Guarantee Agency — An Appraisal of The Law,
Practice and NMachinery

Mabtar -deiza Letudaiye, Mobamimed 1inesi | stndlaiye, and Patience N Tochttdeitr ooeeonseeremseseeeeeeosrron 164

The Use of Age in Determining Juvenile Culpability: How Relevant in 21st Century?
R O @ e St e s e SRR b s s 185

Decamping of Political Office Holders in Nigeria: Legal Justification and Reasonability
Dr. A1.41. Owoade and Barr. M.B. Badp............. FereLtheren sttt atesne s naessan e s et s st s nrasserssmmsasasasatres 193

Exploring the Law, Education and ‘Technology to Curh Piracy
ST B T (1| U S 199

Child Rights and Protection in Nigeria: Exploring Nexus of Shari’ah, Common
and Customary Law Provisions
Abdulrabeenm Taofeeq Abolji ............... €40 s S s R SRR Nanas Sans s nmawp e i s ses b e e s dasbnd 210

Curriculum in International Law in African Universitics
()/lf/}l’!{/t’ l': ()/{?}'ﬂ(/‘_‘ __________ T e Gsrssassssnusssesrant veseenan D D T T P TP 222

The Concept of Heirship and Status of Gifts from Decedent’s Estate by Heirs

in Islamic Law of Inheritance
. : : :
Lsmael, Saka [smael and Rabin, Suleinan Olayiwol ................ S U i 239

Scanned by CamScanner



. . = :y
Child Rights and Protection in Nigeria: Exploring Scxus of Shari’ah,
Common and Customary Law Provisions

erd
Abdulraheem Taofeeq Abolajt
Abstract an—

: lpptaton of thtse chrldres, o
Nigernz rYeogmeTes protecton of childrem’s nghts. In order to eradicate abuse and expiotidid m/.;,’j : '}-’ - Bt
g o of childrem’s mghts. In order ! - we Nigerian chtldren are 0l
LT ure Pyl om ;‘Q‘r L ensare therr pell betne Derrite er;‘f_r [epal proriszons, N 15erIdR i ey

SO adase and mypies [he

ol riehts and protection for theie Nig.
refory, (his pater excamines the sounes of legal ngpLs and ; / iy

¢z

<4

Py . . Letime Lo the protecton of
chuiren. It alio amatyies € hild Rughts Uit as emmbodement of the legislation relating 1o J,.«.':I ; f v

Ay : T ’ = ' Niseria 15 a refiection of saviess [y,
Ol im _\tgfn_l' The purer aryues that protection of cheldrem’s ghls 1% ,'\r_,,:n.z L ) f ’;U i Fv >
SRLurys gmg Dractices, The studly is based on a L'i"“’-:""""{" researih that araws [rom m:J&: J R ey
Gactrinad research The sty Fnds the

Ry
.'Hdrm’;

o cheldren's nights need 1o be adurmbrated under the proviiion of the consttution
e 4 neEd o ¢ — . I o | e

Jor & & empoy ity deserved flasour. Thervfore whem any of these nghts 1 breached, recoarse conld be made 15 i1
Constiiution ; i il
L Introduction ere T
. 5 2 W . , — g ocicty. The nghts of
Chuldren are generally considered as assets in all strata, including the Nigenan society. Th At of
N .

« . y wr +}
tgeman chidren are protected through different sources. Plurality of these sources of law thy

protect the nghts of Nigenan chuldren is a reflection of operative law in the country.” However
some of these

! r -1 NI, < fe -
laws are general in nature, though they cater for the nghts of all Nigenans, only 3 fey
- ~— - - " N o, 1A f ch ire - U
speatically intended for the protection of children. The rght and protecion of children are bas

e ,
desived from the available laws in
Thereto

icaly
Nigera to wit Shana law, Common Law a‘nd Customary Lawy
re, adherents of these different types of laws tend towards fulfilling their obligatons on the
nght and protection of children based on their convicnon on the law. But this 1s not to mean tha

e 1

) D ‘ 1 : £ 1 - -
these adherents carry out religious instructions on the mght and protection of children to the lener
It 1x against this backdrop that this paper highlights and discusses the different sources of law

i
Nigena on the fght and protection. It offers opportunities which children benefit where ther rghe
are adequately protected. It analyses the conceprual understanding of both the Nigenan and Skan'z)
law on the nght and protection of children.

2. Sources of Nigerian Law on Child Rights
1

The Nigenan legal system is generally pluralistic because it is developed from multple rescurces that
retlect the sodo-legal history of the development of law in the country. The sources of Nigerian law

basically include Shan’ah, received English law, customary law and legisladon.’

2 Shan’ah as 3 Source of Law in Nigena
The Islanuc

law applicable in Nigena is dominandy influenced by the Maliki School.® Although the
consorugen does not refer to any school in particular, the Shar'ah Court of Appeal Laws of the

PPRD LLAM LLB, Department of Islamic Law, Faculty of Law, Univesuity of llonn,

" - 4 e P - mypo L M e
* Mesry Sally Engle 1998 “Legal Plunabsm ™ Lay oud Socery Rersew, Pp- 869-896. See also Lukman Avinls, 2006 “The
. bl ~ » - W ESTNEER " -
Ngeran Living Law and its Reflecton, the Soaological and Histoneal Perspectrve ™ T3
fesrwa Vol ! pp 40-59

be Ulnroerizsy of [one Law
Y Akwan ot dl 2010 “Law and Children’s Protection: th

nd
Jaas/ Saree Vol6 No 2, pp.26-33

s tasmald
wstinabie Development in Nigena ™ Canadior
*Abdulmuwren A. 2ba nd Relgnous and Customarny Law in Nigeria' aman w.emony edu / file
- S b - RS § 3,
¢ L o mal s i 98 PG 2 it ~egx et TYed Aae Wt
v o 4 3 ( v "
adman/ wourmal e/ 23723 2/pdt. Accessed. 23¢d M2y 719 dce also Phalp Ossten & Allers Diekhier 2010, “Share
. o v = " = . =N s deaFiay LR A e A
and Nztional Law in Nigena ™ Sace! Saesr Reseand Networs PP 25-62
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[PEARY {lniviain 4 , wrbal |y , N, rl-.,(.’/]‘ SO ’l.”,,,,/.“,' 001y ITRETIT, yaY?

‘””h‘ m Ni“t'lin [SRANE |1-||{.ll l‘|\|||||1\1'|||.-“| 1y l!lt‘ f\l l|||
on f01 1 o oniat divenpent opions wWithin the s bl i |
ol et Tl Nzl covne fronn HI'!'I“”H i
camon non Nigerbaing parties

dnchonl ™ IThe o ot has decided thon
oty apinion s applicablie” | lowever,
Opians of any othey school of slamie law

Nt , ;
Mt b s e Our'inm and Saunah 1 s priouary

‘||Il
I

I,||||||1|]

g el fran s secondary soureey fitih :
s, 11 / v, itibdah pmsaish albmariibaly aond adat s

NI RIS
anhs

Mot ||||f|11|l.|||tl)', ”',"( ansttion of ,’]h‘ |.'.-dl-|--,,| R"I"'l‘“" of Nipern Fecopines Sl us
Cyoureen of N'“"”'”‘ L, xi'tllnll}"h LRI Peas himired oo the s ‘
il (000 Cantuton ol the Fedeyy) Hc'pnl)lir

ion ol [alane law a0 sonrce ol E:I\\-',"
|]|f\||‘ il

: [sLinne personal Liw Fayven
of Nigery did no expressly pravide for the

1ol Il'('l)p”i‘(u y

) the citablishime he N/ /
y & ) \ 4 i g nent ol the Ny ah
; al” e states than “there will e o St : ‘ : ‘
oL Appe Vel Couny of Appeal for cvery stte that requires

s mdirectly .l"ll‘.ll-".fllit'(':. the k("il.‘lll'i-."-lllll{'ll[. of the Islamic personal law ander the 1999
Constiton. Nt‘\""!lwhl:l‘:‘»' ”.“[ gl II'.(. 30 wtates in Nigeria have the Court, The Sharz il Courr of
\l‘l'«:nl can only IA"' s m M:?“'h f["']]"“""‘l by Mushms, Fior matance, in the northern states, the
{part b Court _“' "'\I‘l“""l » "'l""]’l“‘l""] ‘ll'“' ta the Targe number of Muslin population there.
|Jowever, 10 Nhari b (-‘”“.' "'”‘\l’l“"-|| "f"?‘!?‘ mn lllt‘. south-castern states because these states are
sedominated by non-NMuslims, cnu]wlc-_(l with the fact thar (he Muslim minority in those region
flm'!' not e any "””l”l” I.n N't]‘lll'-‘” {or the ‘-5|;||)“\.]”m.”| wF 4 Bl (:'”“j, of /‘.Pln‘;ll, I,[ is
Lowever uprising that in spite of larpe number of NMuslims in the

N ST | south-west Niperta, there is no
state with the Shariul Court of Appeal

and this could he partly due 1o hypocrisy on one hand
. ‘ . i y! g . ) ' ' | 1

It s worthy to note that the Shai'ul Court of Appeal is not piven power to adjudicate on

Ciminal matters in Nigeria and this has been g subject of debate for many years.” ‘The 1999

Constitntion did notcategorically mention Islamic criminal Taw nor did i

apphication of Ishimic law of crime. [However, in

ample

il failure to clamour for it on the other hand

spectfically state the
2001 Zambara state of Niperia promulgated Tslamic
L of crime which was followed by many of other states in northern Nigera, This had led o the
apposition from- non-Muslims, NGOs and the Western world." Their arpument was thar the
sdoption of Islamic eriminal law was tantamount 1o adoption of state relipion which is expressly
prohibited by the 1999 CREN (as amended). Their position and assertion are wrong because the
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(o every citbzen ob Migeriaang -

0Oy |3 | ’ 53 ) v eliplon '
1999 (‘_l'RN (s i\ln‘t.lhlt.‘tn hadd puatdnie || ||NH !]}".h' e | 1’“ Jaw lu the supreme L il e {\-’Imh,m
extension, the practice of slamic cripioal Taw,Thug Tedamic &
and they are urged o practise i,

2L Mistorical Backgronnd of Shaet'alt Law in Nigetia | o t1e otz Iy e
E“““'“"‘-1”\'. T<bnm 1‘I\h'l\t|| Nigerba around the th centuy i Hl.‘“‘“l ! 'I“F | ter oty (sl l{m”.
with it own distingtive lopal :.‘\"~|(»|11 aniel by e 15™ contury, Nt il h.nll;:|‘|]|‘||A|f |.-“|.”|r| l|$||!":| i “1 e
tormer northern Nigerian including Kanem-DBorno, Kano and [ atndin i “‘ | ”“v' inlim‘-:ufl-l“l['h(‘
establishiment o the Sokoto Caliphate in the (9™ contury Turther conso IlI Al ‘. e 1 il Q the
Shar b lepal system,” Similarly, upon: the British colonization m;‘.:l i ptnt] 'I“ l ’}'."”r'. the
administration tound Shath ag o well established system ol liw, | When the co -un.ul ls eatne 1y
West Miiea, they found that e b was uncquivocally and exe lsively “l"""""'}'- HN "‘,”' mative Loy
and custom and was more extensively followed and enforced i notthern I\_Il_'“"”"‘ Il
found that the people were vesolved to maintain Shadih 1o its il extent. ™ Consequently, the
Shardah I(-.,.'.ll system was allowed in the then northern “'}'.i“” Dyt HII|)’ i |1;|I|\'l" Ly i‘lll(l custon,
Section 2 of the Native Court Ordinance” cateporized Sharduh s part ol their native Taw and
custom.” The Native Courts (Protectorate) Ordinanee™ equally l‘“'l"‘_“"f“'f' '_I"" “'”"l“" coutia (o
administer the native law and customs prevailing in the areas ol their I"""-"“‘U””- ) Henee, the
Shard b remained operative in northern Niperia as a class of castoniny 1-.|wlunt|1 1979 \\'I‘I('Il the
Nigertan Constinution appeared 1o recopnize 1Cas an imlv[n'luh'nl system ol |""“’ by -‘”““’“l}’. the
establishment of S conrts. The trend was Tollowed i the 1999 Constitation of the Federal
Republic of Nl.‘p‘('ri_l,.\ Similarly in 1992, the Supreme Court ol Nigeria held in the case ot A amamy

" Suberu Rotmi 2009, Religion and Tnstitution: Federalism and the Management of Conflicts over Shana in Nigeri "
Jowenad of Meiernational Derelopment.”” N'ol. 21 No A, pp. 517560
AL Oseolabn Junad, The Sharia Legal Systenyin Nigerias A Historical Survey in Nigerian Integrative Discourses, note
19, PP 234-235
'* Hakeem 7 & Ahmaed 72000, * 19t Centary Nocthern Nipevia” Jousnal of . itecturad and planning Research, Vol 4
ppe 250202,
7 Christelow Mlan: 2002, " Ishimic Law and Judicial Practice in Nigeria: An Historieal Pevspecive. Journal of Muslnt
Mevorsty Aglars. Vol 22, no0 1 pp 185200,
NN Anderson. 1998, Isbusre Lanw b i "Lapen Publishing Co, ad.p.87
1 Laitin David, 1982, "The Sharia Debate and the Oripins of Niperia's Second Republic. "The Josrmal of Modern Afrreatn
Steadeer. Vol 20, No, O3 ppeH 30, ' ’
W Joseph Shacht quoted i M3 Uthanan, Faculty of Law, Ahmadu Bello University, Zaria P
Accused Persons through the Tmplementation of the Sharin Drocedural ¢ :
1014,
2 Habu Galaduma, 2003, “The Shadows of Shatia over Nigerian Bederalism®, [ e lournal of Vederatim, \'ol 3, Noddp
126,
DAy, I AL 1960 The Interaction of Taplish Law with Customary |
Afreean L. Vol No | e 40-50
2 See sechon 315 The existing laws were the penal code and sharia civi] law, Towever, at the ¢ onstitutjonal Dralnng
m { - i sala U . ¢ £
Comimuitee stage h.‘ ufh.cr u\...t cl(‘n‘uu ratic llll(' 1978, the Mushim requested for a Pederal Shara Court ol "\l‘lw"l
to cater for matters of Islimie personal law. This was pranted with modificarions and incor .d itt the 1979
Constrution. The 1999 Constitution replicated this provision an Provide intrrr ll ‘-i"];““‘llmr'm..( - ‘.“‘ A\. : | of
a State shall in addition to such other poasdiction as may he conferre | ' 1a: “the '\‘I_"'“"" Coutt ol Apped ‘
vt Horlie il e : rredupon it by the aiw of the state, exerese sueh
appellate and supervisory |nnu‘|uun.n m el prog cedings mvalving Juestions of sl - o Ghenga
Akinghen, “The Antonyms of Shatia and Huomaa Righis: N,}.‘“”-‘h Persnective” slanue personal !-‘“' - Gabehge
Rights and Development, note 17 p 3o, M oo lTaternanonal Law, Human
M The states are Niger; Bauchy; Bomo; Gombe; Jinawn; Kaduna;

rotecting the Ripghts of
wrantee i Northerm

Aawin Western Nigeta” International Journal of

Kllm; itking L s
» Nawsing Kelibi; Sokoto and Yobe.
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Hh»].l”V :l(|“l”“i the §hary h ern] System
0 ;

TThe preamble ro the Zamfar, State
sLien

Botise Islymie 1. B e _
’ ’ ¢ law g pare of Customary 1y because of the
[prectnt

I uny) 2002 wher Lamfarg Stare

lowe g by ¢ley N oof

her RO hery
. ; 310 g4 others) neer led for the
= ) ) \ Crs) OVIdeg or the
i ) b courts Rl Alf ‘ /p
e qablishment of t”im'rll ) uhlm CXereise ) vl gy "”’"N!:-'/j)rmf.iu/mr (ubject onge 1o the
enth e Ituton ang 444 ‘v - i i ’
ovistons of the (.un-ﬂl 1 [l‘ III) lm} t;nllu L vVesting CCrtain oy, with exclusp e Mrisdiction :
o -Auses and magepg ased g Shari®oh 1. v X - b
gver Certan cause il Bslon M Sharityy, law ¢, curly thy high rype Ol cnme, meey)
! b wlence and ANt-sacin ;L. l.l\ltllllrrlll(_rt‘:lblngly on lhc fse i thc state. Hu’.\'c\'cr the s.’,!;m,,'ﬁ,‘ l'.l‘- bo
- [RLSL S ' " - a =T S 5 o o £ N ' . s o i
| ot heen Tully nnplum neg in Nigerig despire the facy thar ¢ forms Part of Niperia's legal system, It
: I heen - operation befipe the advent f i Kl
(TN

i ‘ the Colonialps whao
plementation: of th\:n‘u' ].;IW trom rh'- “““'f”} and the fmarkable ) .
TR system. The l_mp‘lcmcnmLum ot Englig, Common |y,
r“\-;“\ s (,,,,mn%uut'\j to f':![)l'l'C:lrt' and tagloy their ncredih]e ¢

flu‘ Shar'ah.™ Muslims n Nl{;cm have beep ;:gu;mr_]g by luukmg forward ¢, the ] implcmcut-ttioh
ol the Shart ah but all theiy efforts gpe proved abortiye. The Shon b, unlike Customary lay 1 written,
Iis principles are. clq.;n.rly dcﬁ.n-cd - This System of Ly has worked wWith e
thoroughness and incisjye precsion,

\'cl:unwn[h vusted  the
fteces sy remun i (he
gives ANy eniminals ang their
vidence \, hich s not posgble under

and articulateq,

F'rom the forcgoing, It is crystal clegr that the Sharial,
mplementation. Hence, where this 1S the

§harr b wall nrdinnrily meet a brick wa)) re
major concern of fh()sc “—’hf.) Oppose to the unpl?mc ngh[j under Shar 'ah 1s that
the protection s sourced tru’m’ the Quray, and Sunpy/, and they gpe worted beeauge they wane the
principles of $hari ) o prevail 1n any marter, |

» et alone mygperg telating to the Protection of chddren,
Indeed, interactions with some of tl

1CM revea] thye they do APpreciate those Protections offered by
Vharzah. Nevertheless, once it fg mentioned thye these are ), ab’s protecrion for chuldren, they
2 . M
wiftly change thejy support.

has faceq SENOUs opposition tor its
atng to childrep’s nghes under the
mbedded i, 1ts irnp[cmcntndon. The
ntaton of children's

Case, provisions rel
gardless of benefits ¢

4
22 Received English Lay 48 a Source of I .

aw in Nigeriy o -
English law was first implemented jy, the city of Badagry (in Lagos state of Nigenta) i I884™ e
Ly consispg of ancient English customs and usage. It is the Jayw I'L"CL‘l\jL‘d trom the colonma] zms(c-t_s
who ruled the country before it gained its indcpc?dcncc In 1960). English law 15 common law and i
5 found jp colonig] ordjnancc, Edicts and Bill.* Common law

15 also known 1s ldge-made law
i (S1ons xchequer, Vas followed mn subse uente
CCaUse it wyg dcveloped from the decisions of the I.:.\chcquar, and v q

Cases vaing similar B B I~IenCC, judicial precedent is one of the major ll.‘;ll'llr.cs of t;m common
T LR, ; . ' ctrine of " and st
1w coygrg M The received English law includes common l:n_\, dm[mrz)t OF equiny
; ; 1001 > - Dasy
Benerg] Ppplication. The common law evolved ang onginated from the basic

—_—

amtes of
and general custom of

;“WWHNWIR

(Pt 561), 173, Sec also Anderson J.N.D. 1998, fetumic 8w in AAping Tamuzs : Publishing Co. 1
" Virigh Cougrg

o P "‘fl(J‘.]u
(;\drnim'smrion of Justice and Certain Consequenral Changes) Law No 50

; Ut ial Discourse of theie Entomestity 11 5.
s ey, Amudy 201 L. Chitd I aborr Under Nigerian I m: Anr Anabtical Discosry of their En
: L.LIIH')(‘N.I’).SG.

Jdulmu ny \

dpas

Ptk . edu/ file
Oba. ng, Religious and Customary law in " gena .\;“\&I}.\:ic:z:;?(gordon 1996. "Legal Ploralism ang
- al/ i s s 2014.p.89. See also Wooc
.tl/0:/25/"5.°/pdf. accessed 23/5/2 . ol e

he : e : ; ! 152167,
g ISt Jonmaty Yz Law. Vol 40. No. U—.EP. on 22 October, 2015. —_
| 1; s Branted 1o phe authors 1n orin by some Chﬂslﬂflns . risjy,:;w_ Africar Law, Vol. 23 issue L, pp 5132
o unde ¢ : e g it al System.” Jouril of
g %€ Olusegyn Obilade. 1981. “The Nigerian Legal Sy
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p : ' hecause it appheatio .
f‘.nj_zl.md It seems that the weni] Tase’ :ltq!urc'd the ;‘I’I‘h“,“,ﬂ common _ln canse 1t apy VO ety
CThe doctnine ot Cquity ermanates as a yesyl

Fy . # 1 1
actnss the entire popalace, distinet from local customs., swilolios] i
i = - - 5 , - Ay CAAT PIrcslcd avey ¢
uf the tigers in the application of the common law l‘ﬂrlt"ll‘l('i‘ Court ol “ll.m} [ N €t by
; Bty stands or tar play

; ) t g
clermies which was why the court is otherwise called court of consclence. \ ’
: the laws enacted in Eogland and weeg

anel justice.™ Henwvever, the statutes of general application are [tol l
b - v 4 oy by . s v s c¢l Ty have beohy enae
np}.h(‘;hh- tn the whole enclave of B seland befare 1900, these laws arg ltn[wllx ¢l e enacted

i Nigena

Satmilarly, the common law is the basic law of the United I\u\‘%t_-lﬂl” that w o cle dl"P‘ d by
the cotnmon haw eourts. Thus, its distinctive characteristics which ditterentate 1t trom other Jaws
but rather a development of

such as the cral code of France which is not a comprehensive code, : : :
= . - d 15 a nro -

judges and principles discovered in previous cases.™ Equity, on thi other hand, 15 a product of the

Fquty 1s generally desipned

Chancery that came into being to mitigate the hardship in common law, . :
" E for example, cquity acts in perioggey,

eid Nupply 12d v Johnson, ™ the court
[aw courts became

oty the principle of fairness that is based on cerrain maxims,
equity follows the law, delay defeats equity among others. In Ol .
held that the dizagreement between the Chancery court and the Common Lav i
appatent and hitigants are sometimes caught in between, yet the case was settled in -t.\\‘uur of .t':q“it?"
Statutes of General Application that were in force in Fngland on or betore rh.v 1" day of
January 1900 constituted the part of English law that applics in Nigeria.” However, by virtue of Law
of England {Applicable Law) of 1959, a Statute of General Application does not apply to the
western region. There are rwo requitements before the Stature of General \pplcation can be
applied. Firstly, the Statute of General application must be applicable in the whole of the United
Kingdom as it was decided by the former Federal Supreme court in the case of lawal » Yourman' and
reaffirmed the decision in Young v Abina, * to the effect that the Statute of General Applicadon must
be applicable in United Kingdom. Secondly, the date of application should be 1™ January, 1900, In
Young v Abina ', the West African Court of Appeal held that it would still be applicable in Nigena
even if it had been repealed or amended in England after 1™ January 1900. TTowever, in Laza! ¢
Ljidike, the Court of Appeal held that it would be rdiculous for Nigerian courts to continue to apply
the law of England even if that law has ccased to be applied in England. Therefore, the Statute of

General Application only applies in Nigeria if it remains valid and enforceable law in England on the

: 4
date in question.”

2.3 Customary Law as a Source of Nigerian Law

Customary Taw in Nigenia is regarded as the law that is based on the custom of the prople which
contains family law that deals with children and their care before and after marnage. Customary law
can be described simply as an amalgam of customs or habitual practices ;1cccprui by members of a
particular community as having the force of law as a result of long established usage.* 1t depends on

v Niki Tobt 2007, Sources of Nigenan Law. Lagos : MIJ Publishers. p.140
"Yadudy Auwalu 1992, "Colonialism and the Transformation of Islamic Law in the Northern States of Niperia" The
Jonrnal of Legal Pluralism and Unsfficial Law. Vol 24 No 32 pp 103-139, FRLALES gerta.

 Oykpanachs, E. 2011, “Berween Conflict and Compromise: [ essons o ‘ _ =
1.;2(! Kelihi States.” Ewmory International Law R:m:P' pn;;’;c' Lessons on Shatia and Pluralism from Nigeria's Kaduna
" Park, A. F. W.1963. Sources of Nigenan Law. Lagos: African University Press.p.6
¥ 11987} 2 NWLR 625, ) .G.
A fadhe Act 1873, Section 25(1), (it 13 now S ) |
b ';]J;F(l,(i:];tlzc.w‘}ffi ]245 per Breit J. ) oW supreme Court Judicature (Consolidation) Aer, 1925) Section 44
1211940} WACA 180
1311940 WACA 180
4 Obilade, A0, 1979. The Nigerian Legal Systers. Nigeria ; St

¥Owoyin v.Omotosho [1961] 2 SCNLR.57, Publishing.p.11
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ity have shown that a pentation peniod conld last Up to ten mes
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“7,”;‘”,—,4 f;f '}J{' custetry of 'h!" (!;rn",u“ir./ !‘/hff'f'
p ALt p .

aw of 4 Prartief
it ur.t(r.r:rmy of ¢
fyefore the customary law i, valid, thete |

ATC certain chapae
b custern st be Ity ezfatetie at rhe HEne the ies
sAd ' i ’
T the cune of II.’II"I! V I:/Hf/,fI/!'. v ("-,(‘!-(,“f_”-/'

atinee

affairs are ittended te, be regulated [t

ar comtnunity 1s eifferent fren the others,
tstetnary Lyuy, "

o be noted that the custornary |
ul S . .
Fsere ikl e s vaerny for o

tetistics that st be present,
HE N Guestion is brought before the court
A custom must be a custom as well as law, The
: Moreality, it carries sencton in the event of breach, ™
rilatlyy e ability frepn sy prople before 1 chjoys recognition of the
st By its nature, customary law ermanate, from the practices of the people and it is net ersdified

doentnent for I thierefore follegoae that « costor is unwnttens and flexible in nature
) f-‘_._,.n;'l:!”:f‘, A Cnsteorn 1% h,!lf;jr'rzr'r] 1) q/;,],(]”y tents i»,’_'ff,rr,- T
Jesanit tr natural justice, Couity anel §ret e conncietice '
bletn however i the

ti]
Lt

a CUBtOI IDUSE enijey aceept

v 4

it beeotnes applicable. [t must not
or incomnpatible sath a1t miust not

yardstick te; measure whether » CUstem
7 : ' ©norule or puideling pe, determine the validity of the custom.
colonsal admmanstration sismply imteodye -

1ces these teste 1 el line or othersse make inapplicable
e which they feel de not satiafy their reats, [y, the southern re
o utiant 1 natural Justce, cojulty arnel ;y;ml rerss

v the tests were introduced by the colonia

.
2 1l

avenes any validity test, There

. A
2 b

_ gon, maty custorns were tagged
e - luri ; S : L7
elence during the days of colonial administration,

] m!rnlnr;rr:srjnn, they continue to be apphed even

- be appled in Migena, it must pass through the
cnennoned validity tests, In Mariyama v Saditiy Iijn,”

o that g child born within ten months after i

v ndependence. Hlenee, for a custom tes

1t was decided that a customary law of an
vorce belongs to the former husband. On
the grounds that the law was repugnant to

isd
{

iral pustiee and the child belongs tes the natural father,

Frean the postion of the customary law, one of the ways of protecting a child is by allowing
sprred binlegaeal father to take paternity of his child. This - why, in the yes of the custornary
v child Born within ten months after the father and rother have separated belongs 1o the
Uthough the court in the canse of Matiyarna v Sudikin [ o, supra decided otherwise, medical

S 4

nths or more. This positon is
ne aith the prnciple of Shart’al that the gestation period of 2 wornan could be extended to ten

wtne It is certain that the decision of the court in the above ease which declared the custom as

R LF

e

“prenant to natural justice, equity and good conccience, i in incongruous with medical reality
o peation of Tslamic law, Therefore, the custorn of allowing 4 divorced hushand e m_kc
wbachld Bom by his former wife within ten months of divoree 1 o protect the paternity

>t P

i shich g considered a taajor right of the children. The English custom/common law
o take this into consideration while handing-down its dectsion in the case of Mariyama «
1 -'f.[:/"/:; -
ek Fede p] Republic of Migena, (1031] AC. P.56.

5 . il seal Peyspsctire (1 A,
Fa N7 Bern ald U Od5T Vho £ hnrniter of Csoctamars | amw: | 224! Histanzal and Phityiaphizal | e ’
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. : / is six months ap
Thus, it hay been asserted that the minimum period ‘O,f P;’;g(’;;’:_‘;;:m My t;J :;:E
[requent period of pregnancy is nine months. However, tl'lc'rc‘:;cvcﬁis hrar: e’ Eiggimr, il
maximum period of pregnancy. Lvidence from modern mchC{m his period may extend to e
of pregnancy is ten months but in rare and exceptional cases, “f-ml corde 1 Hume ik s
months (330 days). What is not certain is whether a placenta can p

ingredients ot life for this period.*

23.1  The Shacia Nexus
Experts and specialist physici 0 e
of the Muslim Wogld League in Makkah opined that it is impossible d by the laws of peps |
more than one year (more than 365 days), *7 This is the OP“”O”_ad‘éPtc {/‘h‘d : f, 'Oﬂa
Muslim countries.”™ I this direction, Najm “Abdullah "Abdul Wahid opines that.

ans who participated in the 11th session of the Islamic Figh ACRd_Cmy
S for the pregnancy to continye

atfairs in some

: . ! 5 to nine months; that
There is no doubt that the period of pregnancy naturally extends to ; that is

forty weeks and medical statistics indicate that 60% of women give birth \Dvlthm this pcripd,
that 25% of women give birth within the forty-second week, that about 102 Yo f)'f \V9m0{1 give
birth within the forty-third week and that a low percentage of women (3S 9/0) give birth in the
forty-fourth week, namely within a maximum petiod of ten months only.

In the same token, Muhammad “Alf Al-Bar argues that: '
The normal period of pregnancy is 280 days calculated from the start of the _Iast period. As
pregnancy usually takes place in about day 14 from the start of menstruation, the actyg]
Petiod of pregnancy is then 280-14=266 days. Therefore, advancement of delay of birth by
two weeks from the calculated petiod is normal. The date of birth may also be delayed by
one month even if the calculation is accurate

Based on the above premises, it could be deduced that the position taken in the case of Mariyama v
Sadikin Ejo” was not correct because physicians as well as evidence from Qur'an have established

Legislation is also one of the sources of law in Nigeria. Following the exodus of the colonial
administration, the idea of having written codes was left ag one of the lasting legacies. Therefore,
Nigerian state now regulates the conduct of its citizens through legislat:ions, some of which were
imported as statutes of general application through reception stamtes, Consequent upon this, there

5 Period of Pregnancy, Islamic Jurisprudence Acndcmy]oumnl, P- 254, Issue No 4,2nd y
57 Ibid. ’ T

Mous3, p. 343, ’ : ate and Inheritance iy Islam, Muhammad

% Najm “Abdullih *Abdu] Wahid, “Period of Pregnancy”,
year, 1410 AH.

® Muhammad "Alf AlBar, Hunan Creation between M, edicie and 1) iz

] h

“ [1961] NRNLR.81 Qi p. 452,

2 The maximum period of pregnancy according to
delivery; otherwise, the fetus would die in the Womb. They
Najib Mahfoudh, an obsrer:icf'nn had argued th iod of ‘
hundred and eighty days, or nine Gregorian months 4 - lo Pregnancy is rep lunar months, i.e. two
menstruation period before Pregnancy. s caleulated from the first day of the last

Istamic Tyriep,.
e Jurispridopee Acrzr/e/;g’ ]om'/m/, P- 251, Issue N, 4, 20d

~tC one month after the expected date of
ANy ime more than this g6 miscalculaton. Dr.
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e certain Nigerian lepislations () [Gcus o (he

i ) ) g )
mlin!y}-" Protecion of (he ”“j,,,‘ of children in the

241 Nigerinn Legislutions on ¢Chily Protection

gian children have been daly g o

Nigerian i |Il; u': optzed by e POYERIMCn evepy lefose 1
(here are somedegisittons made by o]y ” y wlone the enactpen of €04
[here ) y e BOvernment for ), iitpase oof exmsrg ohat j.t ‘:; MA
' SUBRIP Wl o Jledresy are

rected and also reformed. Some of ’
cotected ar med: Some af ()ege Jepislatioons e
Lecause they are relevant 1o the study, FAre stated and discossed bsefly Laclepw :

(1) Nigerian Constitution K
Niperian (ﬁunwlil-ullnn 5 one of Niperia's lepislations, 1 . A l |
L T also defines the fundamentyl prnciples or establi ol “,',”,”; m,””, e saprenie L of !h('
some provisions of the Constitation are als, applicalile n‘, :Iul!;::-n' lll:::'u‘r ::Im:'l J:’("’I“‘”'l ”““"5‘;_""1-
) 4 4 e ) sarlit ! - y |7 arly Vi) ') it
(““N[I“”:'“/”"“;""'t’llAl!llt- |‘u.n||.n‘y, f’l!lirﬁi/}/:‘ll(fl/ Obfectivres and 1 dise i I’;/m//-/m”"wlnlul Chapner 1Y
| ,rn:./.l‘.".’r'.'{ul Qphts” 15 also .||1_||l|: ;lllnlv o the rights of cluldren i Mipreria,
lor Ilw. purpose .”f .(‘lll('ltiil.lfrlll, Chapter 11 of the Constittion provides for the social

Shjective and directives principles of state policy of the Nigerian states. ‘e Siapiter filghliahia some
of the benefits for Nigerian citizens, i”d”‘“”!'. children. ‘Uhe benefits inelude and 1ot h‘,’“j,’,i,[ m’ fn-;-
cducation, right to healtheare and others, Tt is disheartening that all he nphits mentioned under this
chapter are non-justiciable.™ According (o the Constitution, the power of « gl

shall not except as otherwise provided by the Constintion, exend 1o

any issue or question as to whether any act or omission by any authoriry

or person or as to whether any law or any judicial decision s n

conformity with the fundamental Objectives and Directives Poneiples

of State Policy set put in chapter 1T of this Constitation.”

1 important to say that the chapter s placed in the Consttuion o show the 'l‘t':a])rm-ziluiil)‘ of the
e towards the subjects, The chapter also explains that the poal of the n:umn’alw BETVES A% A
yonsibility and limited paolitical controversy. "N Lawelinm v
pl'm'i:;iuuri of Section 6(0) are non justifiabile because it wi
in its objectives, The Constitution also spells rml‘ll;:-
children under Chapter V. It specifically mentions
iolation of any of his rights by the government or
that a child is a juristic person who ean benefit

rmmder to the government of 1ts res|
k" the court emphastsed that the
neant only o guide the government
tindamental rights of its citizens including the
it any person can sue and be sued for the v

povate individuals.” Tt is therefore appropriate to sy

al CGovernment | egslation in Nigena: A Retospect

Hikoro A 2009, “The Taterface between Cus
O Jowrnal, N'ol A No 4 pp.
),

tomary Law andd T
| y 167-172.
1 Pre )_’-l)(.Lv e Iﬂf?ff},}[m m]/ !\{(J

Cons L5 . d Sy |
shtiton of Federal Rpllul)hc ol Nigena | ,,) " ][]{'5I‘r“m/Nl“”M .

fa, 5, May 2014." Nijgeria Constitution App (w\v\:. p l.]l.i; ,”'. A

e ) Lt rederal Republic ol INEEEE

HH0ns 13.24 of the 1999 Canstitution of Federal Repu

“Niperia. :
My 0 (" ; i Prderal Republe al Nige il lation
H ‘-;1: ot oLt il ‘("F' : mjn‘ |aw and Local Governmen! Lepis
QLI . g STl NS
et Lot )

ROTO \ :“”Qb I'he -rl-ﬂ('c‘ IIL"\\ 2.172
and I'HNI!L‘CI." h.'lh[‘:'t;.'.j)‘r/z;'.:w.’ NGO Jouraad \'Ul‘ 4 No 4 pp:it? !

I"]“T‘.u;: 60)(c) Of the 1999 C1RN (as "”“,r”d““ \pproaches
bl BN, 2012, “Legal Judicial I‘“nhmrn.ir'nl {[‘( 0 o
'“\""'\“)‘\. in Nigeria.”! ‘«'!.,fir‘.'.u.' Research Reveed Val. O

|
[1¢
9™ .

wtitunton .xpp/’ .l

in Nigeria: A Retrogpecl

y with
Tanwardi of Childeen Infecred and Living,
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(o “his tights under this cha tep
I i”]l' P“‘K‘“H““l"v !‘lf'("'\” “-‘“(m}; “] l,'fll”', ” ,IHy “f h i P I 15

bom this ¢y e , Cnity. fair hearing™ and others
: | litw vincler (hix chapter ineludes vight 10 life,” dignity,” fa g ’

Fodvingsed, 'y s

(h) Childeen ang Young Pewon Act 1943 o ted in 1943 Tt has been Anendeg
o Clubdten ancd Yooy Bersons Aet (Y1) was initially 1945, 27 of 1947 and 16 of 1950) 4,
..:1|l|_-:,.(“"‘,”|y thionuph several legisbvions (e, Ordinance A4 ol % -(.'(-jm“_“ 22 of 1946 e ‘s
well as (he lnwe ol Nigerta 131 of 1951, 17 of 1955) and Order in j, e e t.'u})t.(-q“(_-]”] :In
, ! . , ; i 1 Hon as reglonal laws = as
(Cap A2 Laws of 1he Federation, their adop . of Nigeria in 1946 |
result, the law was extended 1o the castern and western 'T' N}ﬁ(ll‘)&% and )C()l}:k;:j)rrdw
n-Council, Ne, 22 00 1946, "The law was enacted for the northern R(i—’,‘““_ _ N stituted
the ( ‘llifllr‘ﬁ.'|: u. l‘\J' Ik l | Cap 21 of the Law of Northern Nigeria (1963), Lagos stare
: i Vlersons Taw, Cap 2 <
1 n|!1l}‘ o t{:l. ‘ l}h | ) Persons Law (Cap. 26 of the Laws r)ﬂ,ngm
e adopred the Jaw n the 1970 Children and Young Persons 1

state), "

national Jaw
atate JJI\\"E. A

sone ol the most important legislations in the country Pertaining to the
: . - i .  CYPA of 1958 as adopted

treatment of juvenile offenders, Subsequent discussion relies on I_lu CYPA o } ‘ pted in

L;]“m“ The law was enacied 10 make prm’isiull for the wellare of young persons the treatment of
¢ L . = : e T 1 g 5 g e Te Y

young oftenders and for (he establishment of juvenile courts.” ‘I'he law (!Lﬁn.ua L young person as “

personunder the ape of fourteen years™, However, as it is used in the legislation, it refers to both the

: ‘ i 74
child and Young person that is o person who has not attained the age of 17, ‘ '
» although the CYPA was enacted to play a vital role in the

with the criminalisation of a young
1 Act does not therefore

The CYPA renin

It is important 10 say that
welfare of children in Nigeria, the Act was concerned only
person’s acts, It touches only on issuces relating to juvenile justice.™ "I}
comply with the inlcrn:lrinnu”y recognised child rights requirements as contained in the United
Nations’ Convention o the Rights of the Child adopted in 1989" 4s well as the African Charter on
the Rights and Welfare of the Child" adopted by the then Organisation of A frican Unity in 1990,
There was therefore o need to pass a new law that would adequately protect the rights of the
children including their right to health. This is because the health of children will be deeply involved
in the determination of the welfare of children as well as their treatment gs young offenders. ‘They
may need adequate medical freatment, a very-clean umr'irr)nmcnr, and the provision of hcalthy food
to avoid contamination of discases and endemic illnesses,

Furthermore, the CYPA hgs greatly dealt with the issue of }mndling young offenders. [t
provides for a child welfare model, In the whole process of a child’s trial, the overriding intention
shall be protection of the child’s interest and acting in his interest, hence, juvenile trials should bear

7Y Section 33 of the 1999 CIIRN (as amended)
" Section 34 of the 1999 CFRN (as amended)
75 Section 36 of the 1999 CFRN (as amended)
TReport of the child in Nigeria. Report on the implementation of the Conventiog on the Right of the Child by Nigeria.
38 session- Geneve, January 2005,
77 Atilola Olayinka. 2013, ﬂjuvcnilc/yc)a.nhjusticc Management i Nigeria; Mnking a Case for Diversion Programmes."
Youtl justice Vol.13. No, 1 pp- 3-16.
™ Ogbuabor Chukwunweike A, & dith 0, Nwosu, 2014."Impnct of Nigeria’s Child’s Rights Act on Alternative
Dispute Resolution and I:Ifsf F]r)iminﬂl:ILlslicclS}-'i\tjcm,.. Furapean Jornet of Stial S e ;? o 4J " 46,4 g
™ Alhaji Umar Alkali, 2015. Chilc rotectton in the Northerq States iperia: \ e
\l'lllh,csis. International Islamic University Malaysia, p-184. Olegerm, A Need for a New Child Law. PhD
b ed and opened for signature, ratification and accession |y . .
Adj‘;%';im}’ inlro force 2 SS[)Lcmbcr 1990 y General Asscmbly tesolution 44/25 of 20 November
81 OAU Doc, CAB/LEG/24.9/49 (1990), entered into force November, 29, 1999,
82 Representing Children Worldwide. Available at http: Jaw. _ e
htm. Accessed on 22 January 2014.
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wluach must mclade a wonman) have illll.\‘\lt\'ttxau VUL Casgs {‘t'n:1;1:|1‘t~t:‘?!‘h§:‘f ﬁm‘{' N;‘ ln"F{r}ﬂn:
st be held i camera i order to Protect the ehld from < R0 uventle ottenders. The mal
be detrimental to hits prowth and klt‘\‘t‘lnpnmu Upon com
costodian mstitation ot juventle ottenders ™ s retand homes, borstal homes, approved hool
ud prisons or police cello Unlike prison where adult crnunals con Sl i

danl Rutes for the Adnunesteation of

- ' . ~
Tt the CYPA because ther both advocane

] .

Wren who have Commuttad oftences
ATt be !*ﬂ\\p_:?_-: b bore the
Moder the CYPA Y Fhe wal of juvenide

o R N "
v that of adults. The High Court whech

e and all other fonns of st thar waff
ietton, the law recogruses four tpes of

AN victed of crtimes are kept. these
sttnnons will help s eetorming the cluld and will hot allow mingling of the convieted d‘n!d itk
Wult ottenders. £ty _ "
The distinetion between the CYPA and the CR s that the CYPA 15 prnanly concerted
sbout tssues of eriminal justice that relate to a child whle the CRA encapsulates both issues of the
cimunal justice system and that ot the nghts ot the cluld. Smulady, the CRA was wntended to reflect
nvmore comprehensive form all the lawsy relating to child protection i Nigerta and to produce 1t

masingle document along the spirit of the CRC and the \CRWC, respectively.”

(¢) Child Rights Act 2003 (CRA 2003)

the Child Rights Act 2003 is the current law on the protection of children's rights in Nigeria. Before
s comes into existence, it was clear that the legal framework tor the protection ot children's rghts
nNenia was weak and uncoordinated. The laws relating to children were neithee specfically on
children's right nor did they have adequate provisions reganding th}‘it righls:“ Therctore, o .~hm\-‘ 1t
commitment to the welfare of the children, Nigeda, like other nations ratitied both the Convention
v the Rights of the Child (CRC), which is the prinary international ‘il‘\st|unu‘m\t_\.l:lx_hc‘pn;t(l‘cng; (l\;
the nghts and welfare of children, and the African Charter on the Rights and Welfare of the Chule

udspo e, X, 2005, A sythesis of Afisian Laaw., Nigeri !
Onyemach Thomas Uche. 2010, "Children, Status and the Law i
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C in 1991 and the ACRWC m 2000.”" Both
instruments were ratfied without any reservations. However, the contents of both instruments did
net have legal force in Nigeda undl 2003 when the Nigerian Natonal Assemnbly f‘n:\ctcd dlﬁeunc hild
Righes Bill. The Bill was .{sscntul to and became an .-\::r by the President on 3r _]L'I’l)' %OUJ, ® The
p;nnsions of the CRA 2003 were largely influenced by botl{ the CRC and the .»:\CR\\ C. '1Th'e CRA
:‘Gg:‘- then became the main lfﬂisl.lti;)n on child’s riqiits and welfare in Nigt‘flﬂ. synchronising the
dn'rcstcm laws on child matters into one composite Icéisl.mon that protects different forms of child’s
nght.” The Act contains 278 sections, 24 parts and 11 schedules.
: With the enactment of the CRA 2003, the welfare and responsibility of the government and
L.jsumlion become more defined. In addition, the Act makes provision for the L‘nforcctmcm of these
"Sh“ by imF“sing stract penalues for abuse, creaton of farmuly court, and ironically brough[
ngt,ﬁ‘]"\. child’s nghts law to a global standard.” Similarly, the rghts of children under CRA can be
classified 1nto survival nghrs, d:‘vclopmenr rghts, p:mjci.pau'on rights and protection rghts. Under
the §mﬂj}‘.1l nights, children have the right to Iife, survival and dcvelopmcnt,% health and healthcare
services’ | dignity of the child and freedom from discrimination.”

In additon, under the development rights, they are entitled to leisure,” recreation, cultural
! right to free and compulsory universal

{:\CR\\‘C} The Nigenan govermnment ratfied the CR

o

artivitee MY S ) - G -
icovines,  treedom of thought, conscience and religion

g i 2 . X 13 iz, s
pomary educaton, - dght to parental care, protecton and maintenance. = Similarly, under
paroapanon nghts, they have the rdght to freedom of assoctadon and peaceful :wsc*mbly,""i freedom

-l
i

of ;xpress-ion, treedom of movement'” and right to personal liberty. Under protection rights, there
is nght of the child to special protection'* and the right of unborn child to protection’” against
harm or injury caused to him or her wilfully, recklessly, negligently, or through neglect before birth
an! contractual fght'” of a child enables him or her to enter into any contract except a contract for
necessity entered into for repayment of money lent or payment of goods supplied to the child."”

"1 UNICEF. 2007. “Inis_:zrmn‘on Sheet: The Child’s Rights Act”. Available at
hrp:/ /wwew unicef org/wearo /WCARO Nigeria Factsheets CRA.pdf. Accessed on 20 Se 2015

2] adan Tawfeeq. 2003. “The Niceq T . = : 20 September 2015.

L‘;.;ﬁ:;m Bii}:;ffj ‘33‘\\:55;"‘:5:}3“ Right’s Act 2003: An Overview of Rationale, Structure and Content”.

3 L_':—u I. A 2010. “Sh.zl.[:-_'l and the Child Right’s Act 2003: A Case of Incompatibility”. In Aliy L AL Al -
Drspute Resolunon and Some Contemporary Issues. Kaduna: AL O, Press and T"u.blis};e yu 4‘_1 -\\ termauve
ikwan Az_:.!.zhu_ 2010. "Law and Children’s Rights Protection: the Nexus for a Sustai rI;l N me
Nigeria." Garadian Social Scienie. Vol 6. No.2 pp.26-33, sustainable Development in

*4 Dankadat 1. B. 2010. “The Legal Protection i : . )

P [aw: Vol 2 Mo, 1. P-l\?{l— of Children against Exploitative Child Labour”. Bayero University Journal of

%5 Akwara Azalshu Francs 2010. “Law and s Ri S .

% Secring 4 of CRA 2003, Chuldren’s Rights Protection. Canadian Soczal Scienee Vol 6.No 2.pp. 26- 33.

#7 Secoon 13 of CRA 2003

*# Secnons 10 and 11 of CRA 2003.

® Secuon 12 of CRA 2003.

1 Sectnon 12(2) Of CRA 2003.

171 Secnion 7 of CRA 2003,

122 Section 15 07 CRA 2003

17} Section 14 of CR 2003.

14 Secton 6 0f CRA 2003.

195 Section 9 of CRA.Z003.

% Rection 16 of CRA 2003

197 Secann 17 of CRA 2003

13 Section 18 of CRA.

1% Section 18 of CRA.
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! Conclusion )
This paper dircusses the sources of iy reparding chilge, 4 it '

law Jhares lhc‘ same .':r)llrr,‘r;:i‘ :1-;Jr,|;“_.,. areas of fay iy, ”“l', :4” i MNigera an found that this area of
pecaved lin;;]v-h law and Nipertan loea) beggistation are o i ""”"')’j
Jaw in Nigena. Although cach of thene ibenysten s r.f’ 1) -”m““l
ich to the protecton of child's yiphs, 1)), )

Phis, Sharsal, customary law,
N # the sources of childs Hphits
diperian lepal systeny has irs peculyar

3{7]71‘(?1 3 ; !.tmly feserynes, more
: 1at] . the 5 ; - SITI Onanore and expatares  Niperi
lc;,ﬂf-]-"u”” as the ?10 timportant source of ¢hild Fiphts Taw, 11 is B Ihl' . \g',(rm l'h;. }1 hp,;nrm
che s a hrm nyste P - : ' : At ahe Shareal has Leen
cstabhbhcd as a ystem of law I"”}’. before 1)y advent of (e colonialists, Alrl IJ !“
dAllnts, 4 JHIIMI the

colonialists rccf.);_-,nizc(l the effectivencun of the Shari’ul as » system of law and e ' ‘
Alow it to continue lU‘HI)L‘I’.’IIC, as soonas they establishied ()0 ‘;”l(”’j‘”‘ :-:’.lu'nlr1 Jvu:‘l”f’m,..‘(-.,i}n.u:nnrm to)
mechanisms that stultffy the .d(.:Vc]f;]');ncl” of Shart'sh and in some r-‘_l..-ﬂ :},:. ”rl I[,””'.'.w]:i .III:IP:'l{IIF.-d
importantly, the colonial administration enacted laws (har chanped 11,;.’ ‘:l:;t11~, r:l'.s.ljt:t" );l/i“y ; ?-I: J (TH
qutonomous system of law to an appendape of cuttomary . /\ll-lmu;:h- ik %;I.”:)::;(-:'ur:: ’”;,
Nigeria had partially refuted this position in 1992 jy, Alkamawa v Bello m};m lj:c:- )’ofiuuu ;h::n r”d
tomU)’ with the enactment of the 1979 and 1999 Constitutions as well as the .S',/lr.'ﬂ ,a!i I’C_}f-Ul’II] Illltm:;::’t
| of the Zamfara stat(-j .guvcmmc'm. It is found also that e Shart’al) expressly recognizes and
| mandates the recognition of children’s rights. It is also found i this paper that the Nigenan
t legislation, especially the Constitution, CYPA and the CRA 2003, contain provisions that rcco:'.;nizc

the protection of children’s rights.
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