0

, oF
ey %
#0025 7146 pronrt @ VOL. 1, 2012
e B N :

.
TABELE OF CONTENTS - .
2 Conimission on Human and Feoples’ Rights us an Institlution for Conflict Resolution In Africa: Flying or
‘Geling
L B Yerina
P& At Limits of (he Inrmunniv Clause in Migeria
W5 rrozie B
s

aamnzt Keeping Brothels and iis Sustamanlity in MNigeria

el 7.‘—-’_’::;“(:,'

viictal Reviewalbiiny o the Proseculorial Powers of the Allorn:y-General; A Review of Oni v A-G Federation
Htovuniemi znd Benson Ayadele Oloworaran

ihe Company's Right to Sue for Defamation under the Nigeriai Law: An Appraisal

LML Olekocbalbrahim Imam M. A.Abdulraheem-Mustapha (IArs)

arnage of Dangerous Gnods vnder Hamburg Rules,

i Funsno ¢

e Determination znd ¢

Y HAC Umezuruike
tOL 0 Towerds A Fundziments Rigirt to Health: Impact of International Trade on Human Rights in Developing
Ve Countries

oo Simon iiehe Oriuanya

Cutaining Conzurmer Redress in Nigeria,

-+ Legal Challenges of

7 F 0. Ukwoerve

- Parly Autonomy in Internatior:al Commarcial Arbitration under the Law in Nigeria,
‘ Chifioke Uzoma Agbo

' Fereign Invesiment and the Development of the Third World: An Examination of the Realities

lreanyichulkwu Azuka Aniyie

licrgers of Companies under the Investment and Securities Act <007

Pat, . Gfili

wilhgaling e Nigeriar, Copynght Law and Pelicy for Wider Acce se 10 inowledge in the Twenty-First Century

D7 Mkemttanyi and sylvesier fdubuisi bnya

"ne impaci of Recapralization Law on tigenan Insurance Industr,
= L Qltiche

L Publivation of the Yepartment si Cormereial iand Property Law,

dacaity of Law § iversity of Nigeria :

— S e F o e g
2 s ¥

Scanned with CamScanner




e gy e oy

v

O

. company, being a juristic legal person also has pow

" imputation which may affect and iower it in the estimation of !
“1. Introduction

'~ act of harming the reputation of another by ma

* + 5 M. Olokooba, B.A, P.G.D.E, LLB (Unilorin

2 AG.Bryan (ed.), Black’s Law Dictionar)
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THE COMPANY’S RIGHT TO SUE FOR DEFAMATION UNDER
THE NIGERIAN LAW: AN APPRAISAL

S. M. Olokooba ™ Ibrahim Imam®* M. A. Abdulraheem-Mustapha
(Mrs)***

Abstract

[?q/’ammim: is one of the actionable wrongs at common law that has to do with injury

1o character vohich is usually attributed to human beings. This paper examines if a
er and authority like every other

normal human being to institute ition for defamation. In doing this, the paper

examines the concept of juristic personality of a company, its locus standi to sue for

an action in defamation, legal provisions for the proof of defamation and gravity of
injury 1o character that qualifies for defamation. This paper posils that even if there
are administrative shoricomings in a company, that does not in any way extinguish
 her right to maintain an action for defamation since the philosophy behind the

recognition of the company 's right is the need to protect it from unjustifiable
he eyes of the right

thinking members of the society.

er describes the actionable wrong @t
Law Dictionary*, ““defamation is the
king a false statement (o a third
person”. Defamation i essentially the loss or damages caused by injury to a person’s
reputation. Under the Nigerian law if a person instituted an action in defamation he
has put his character in issue, he is understood to be telling the whole world what a
good person of unblemished character he is, and stating that someone 18 trying to

" destroy his enviable good name’.

Defamation either in the form of libel or sland
common law or statute. According to Black’s
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| For instance under sections 50, 59 and 60 of the Nigerian Criminal Code Act Cap C23 LFN,

2004, defamation is criminal offence punishable under the law. See also sections 391-395 of the
Penal Code Act Cap C38 LFN. 2004, -

, (West Group, St, Pual, Minn, 1999), p.427.
v Jloabachie v lloabachie (2005) 22 NSCQR 672 at 676.
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Under the Nigerian law, two categorics of person who can sue and be sued are
d brain and other bodies and institutions

natural person or persons with life, min an
having juristic personalily". Lord Denning® szid that “...a company may m many
It has a brain and ncrve centre which control what

ways be likened to a human body.
it does....” ‘

From the foregoing it is clear that a company has inherent right, as juristic legal
person or entity to sue or be sued in defamation once it is created and/or vested by or
under a statute. The Supreme Court quoting with approval the decision in the Englis}}

case of Knight and Seerle v Dove® in Attorney General of the F ederation v ANPFP

said that;
The preposition was that no action ca
other than natural person or persons unless such party has given (authority) by statute

expressly or impliedly or by common law, either (a) a legal person under the name by

which it sued (b) or it is sued (c) a right to sue or be sued by that name.
From the above quotation, one can safely conclude by submitting that the law

recognizes the following legal personalities as having possessed inherent right to sue

and can equally be sued:

‘Natural person (Human being)®
Companies incorporated under th
Certain unincorporated Associations gran

n be brought by or against any party

i
ii.
iii.

e Companies Act
ted the statute of legal person by

law such as:
(a) Registered Trade Union.

(b) Partnership and .

(c) Friendly Societies or Sole Proprietorship '
iv Corporate aggregate and corporate sole with perpetual succession’.
body politic having perpetual succession constituted in a

A corporate sole is a
ht of some office or function, has capacity to take, purchase,

single person, who, in rig
hold and demise land in some particular instances, under qualification and restrictions

“ A company once incorporated is a legal cnfity (possesses juristic personality) that can sue and
be sued. See Alhaji Afia Trading and Transport Lid v Ventas Insurance Co. Ltd [1986] 4 NWLR

(Pt. 38) 802.
S In H. L. Bolton (Engineering) Co Ltd v J. J. Grakam & Son Ltd [1957] 1 QB 159,where it was
recognized that certain people in the company represent the directing mind and control what it

does.
5 (1986) 2 All ER 309.
7 [2003 12 SC (Pt. II) 146 at 159-160. ‘
8 Individuals can sue on defamation for damages caused to them by defamatory publications.
Individuals can also be sued for defamatory statcrnent which caused inj

See Environmental Defenders Office (South Africa): Environmental Law Fact Sheet 14 (2006)

p-1.
Y Iyke Medical Machandize v Fitzer Inc [2001 JENSCQR (Vol. i) 997 at 1013.
69 '
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alienate lands, tenements, and could even hold

e e —RT T

introduces by statutc. powcr 10
pcrsona‘l property )

The theme of this paper o to examinc the competence of incorporated
(o sue for defamation under the Nigerian law with a view 10 proffering

companics : [
lties asually faced by a company i the bid to sue for

(" lasting solution 10 the difficu
g defamation
‘{w ' 3. Constituents of Defamation under the Nigerian Law
. Just like the legal system of most African countries wherein the English Common ;
( Law is apphed, defamation as a tortuous liability occupies an important place 1n the
“ species of the Nigerian Legal System. [t is trite law that defamation as a tort from

is basically concerned with injury to ones reputation

d to lower 2

which liability may arise,
jon, written or spoken in WO

in the estimation 0
¢ Court defines a defamato

rds of mouth that ten
f right thinking members of the

ry statement as:

L

‘:}; ‘ resulting from express
{ . person (natural or legal person)
society''. In Nigeria, the Suprem
consists of the publication to a third person
ds to lower person defamed .
f the society generally or
n his office, trade

- ...a defamatory imputation’
or persons of any words 0T matters which ten

in the estimation ofa right-thinking members 0
to cut him off from society or to injury his reputation i
his financial credit'?.

fl or profession or 0 injure

}- In the spirit of the above definition, for 2 statement to constitute defamatory

i imputation, the defamatory statement complained of most not merely tend 10 injure
| the person in his reputation and in the case of non natural person i.e. in respect of an =

= incorporated company, the injury to its reputation must relate/concern  its office,

M trade, business or profession calling, or injure its financial credit or cause people 10

shun or avoid it of expose it 10 hatred, contempt OT ridicule’®. But defamatory

e estimation of right

be such that lower herein its reputation in th
of the society and not merely a particular section of the society. A
f the- society in contrast to members of the society generally was

scribed to a standard of conduct which is not

LN

imputation must
thinking members
particular section 0

2 ; =

3

{pu
i : defined as: “A body of person who sub
! those of the society generally"'.” _
m to note that, a colleague or a business association

It is pertinent there fro

partner of professional persons ar

Blaie ) . P
' society unless if it 1 shown that

e from the above definition a particular section of

their standard of conduct or morality are different

A -
x; !‘3 10 4 G. FederationV ANPP, above, note 7.
; N Ciroma v Ali [1998] 2 NWLR (P1 599) 317-390.
' 12 E dem v Ophen Nigeria Ltd (2003) 7 SC 92 at 101 Per Jguh JSC.
13 Nigerian Television Authority v Ebenezer Babatope [1996]4 NWLR (Pt 440) 75.

14 Equnna vy Amalgamation Press Ltd (1967) 1 AIINLR 25.
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enerally'®. The focus of the law

from those of right thinking members of the society &

is in relation to a reasonable man’s test for the nurpose of determination of injurious
imputation, i.c. an ordinary member of society whose judgment is regarded as
standard devoid of malice, triviality and not usually suspicious nor naive'®. In the
case of African Newspaper Ltd v Adamu Ciroma.' " an ordinary member of

was described as: . .
The ordinary an

3 reasonable man of ordinary in
from the eyes of person who is fettered by lega

unreasonable interpretation.

The position of the law from above exp
company’s right to sue for a defamatory imputa
pocket, provided such injurious imputation tend to lower her in

right thinking members of society. The basic proposition of the
that a person (natural or artificial) has a right to protect his good name,

reputation.

the society

ds are to be seen from the eye of
knowledge and not
tion or forced into an

d natural meaning of the wor
telligence guided by 2 general
| rules of construc

licitly recognizes an incorporated
tion affecting its business and or
the estimation of the
law of defamation is
business and

B Jurisprudential Arguinents on Juristic personality of A Company Vis-a-Vis

Defamation
. Company incorporate
Act (CAMA)'® becom
acquired the legal competence to sue
from the moment of incorporation. A company 1s described by Bukky J. in Re~
Stantly'® as “*...an association of a number of people for some common objects....”"”
bility as a legal personality

Historically the concept of 2 limited lia
ossessing the status of a natural person distinct from its members was established 1n
the celebrated English case of Saiomon v Salomon & Co. Ltd*', where the House of

Lords unanimously held that a company upon incorporation becomes 2 legal
personality having the powers amons other, to sue and be used in perpetuity 10 oWn
property distinct from its members thus having a right ipso-facto similar to a natural

persorn.

and under the Companies and Allied Matters
dependent of its members and thus

for defamation in protection of its reputation

d according to 1aw
es a legal personality and in

e, to explicate though, a company status as limited |

] entity, it can su€ for any defamatory imputation \
d in its feelings when it

It is instructive, therefor

liability, is of course an artificia :
made against it. But can a limited liability company be injure

 ————
15 Kodilinye & Aluko, The Nigerian Law of Torts, { Ibadan:Spectrum Law Publishing, 1992),

p-132.

' [bid.

17(1996] 1 NWLR (Pt423) 156.
18 Section 15 Companies and Allie
:" (1915) AC 803, Carle Nig [ 1d v University of Jos [1994]
20 On incorporation, se€ also Black's Law Dictiotiary. above not

21(1877) | QB 159.

d Matters Act (CAMA) 1990.
| NWLR (Pt 323) 631.

e | at 770.
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has no such feehng? This position was settled by the Supreme Court in the case of
Edem v Orphen Nig Ltd™ that:

A company cannol be injured in its feelings; it can only be injured in
its pocket. Its reputation can be injured by libel, but that injury must
sound in money. The injury needs not necessarily be confined to loss
of income its goodwill may also be injured.

; In the case of Borgold Propertv Ltd v Mirror Newspaper Ltd,” an investment
company was able to sue in respect of a newspaper article that conveyed the
imputation that it was financially unsound and likely to collapse. It was held that the
imputation directly impugned the corporation’s business reputation.
N The nature of injury which a limited liability company suffers as result of any
¥ defamation imputation made against it must be such that affects or lowers its
reputation in the eyes of right thinking members of the society in general, to the
extent that it affects the company’s good will and caused it to loses its earnings and
. profit, but not that, the injury is such that affect the company in its feelings. This
position of the law was further buttressed by the Supreme Court per Belgore JSC in*
the case of Duylle v Ogunbayo® that:

Unlike a human being, a corporate body suing for defamation seeks

only damages for pecuniary ioss it suffers and not for thing only
possible in personal feelings. {t can sue for loss of profit, short fall in !
turnover or anticipatory loss, but not for natural grief and :
disadvantages, a company can only be injured by libel as that injury

must be related to its loss in money-terms. Its loss of eaming, loss of

profit, loss of good will is matter that libel can bring as misfortune for

the company.

B —

i The court stated further that

It is because of those special attributes of a company that in an action in defamation, a
company does not need to prove specml damages even financial loss to recover
damages for the injury to its reputation in the way of its trade or business.

I It is e\pedlent to state therefore that, the factors that determine a limited
liability company’s competency to sue in defamation is subject to its acquisition of
legal personality which can only be acquired by the operation of the law (CAMA)
upon lI‘lCOl’pOl’Elthrl and evidence by its certificate of incorporation. The Supreme
" Court® explained in relation to this position of the law as follows:

” 22 Above, note 12 per Ogundare JSC.
2 (1981) 1 NWLR 9.

#71998] I NWLR (Pt. 72) 601 at 611.
* Ibid., per Iguh JSC.
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In the casec of Partnerships, Companies, Trade Unions, Sole
proprictorship, Corporation sole or Aggregate the best evidence in the
event of dispute as to their juristic personalities or the right to sue or
be sued ¢ nominees is the production of thei- certificate of registration
or incorporation under relevant law.

Furthermore, complementing the acquisizion of juristic personality by a
limited liability company and its legal right to sue in defamation is the injurious
imputation which must be such that affects its goodwill generally in monetary terms.

4. Company’s Locus Standi to Sue For An Action In Defamation.

The term Jocus standi denotes the legal capacity to institute an action in a court of
law. It is a status which the plaintiff (company) must have before being heard in
court. It is a condition precedent to determination of the merits®®. In plethora of
cases,”’ it has been established that to show locus standi the claim of the plaintiff
must show:

1. A legal or juristic right
ii. Sufficient or special interest adversely affected and,
iil. A justifiable cause of action

In Nigeria locus standi of a corporation/company o sue in defamation is
premised on its fictitious, legal and independent nature acquired upon incorporation.
Though a company has no hand, mind or body of its own however, all its operations
and activities have to be carried out by its orgens and agents’. Thus, to institute an
hetion in court for damages in defamation, the azents or organs of a company who are
the directing mind of a company can Jegally institute an action on its behalf *” as was
held by the Supreme Court . That “... A company in law is a person that can sue and
can be sued, but it can only do these through the agency of its directors who think for
and carry out its objectives” u, ' r

) From the foregoing it is clear that the directing mind of the company ( the
agents or the director) can legally sue for and on behalf of the company. The court
has also held that the question as to the essential legal personality of juristic person to

2% pasinco Motors Lid v Woermann Line (2009). 9 MISC 66 at 90-93.
7 Owner of MV Boco Liner v Adeniji [1993] 2 NWLR (Pt. 274) 195 at 201 , Owodunni v
Registered Trustee of CCC [2000] 10 NWLR (Pt 675) 315, Odeneye v Efunnuga [1990] 7

NWLR (Pt. 164) 618, Adefulu v Oyesile (1989] S NWLR (Pt. 122) 377 and Thomas v Olufosoye

[1986] 1 NWLR (Pt. 18) 669.
2% ] onnard'’s Carrying Co v Asatic Petroleum (1915) AC 705 at 713-4,

MNote that it is not all officers of a company that can zct as and on behalf of the company. Thus, it
is important to identify those natural persons whose acts can be attributed to the company for

the purpose of taking an action to redress wrong done to the company.
W Edem v Ophen, above note 12, per Belgore JSC.
73
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commence an action is not to be confused with the question of standing to sue’,
Where a question as to juristic person or natural person arises, it must be proved that
the company is incorporated by the production of certificate ol"incorporation. [t 1s not
enough that a company merely uses the name LTD or PLC in the writ of summons to
confer him with a justice personality. In Bank of Baroda v Iyalabani Co. Ltd.** it was
held that: ... the correct statement of the law is that where the legal capacity of the
plaintiff is challenged by the defendant the onus is on the former to prove his legal
capacity ....”

5. Company’s Right to sue for Defamation in Slander and Libel.
[tis significant to note that, defamation consist of both slander and libel. Libel relates
to a defamatory statement or representation in the permanents form the most common
being written or printed word, i.e. statement contained in a talking cinematography,
films, newspapers, a book, a letter, a notice, a painting, a cartoon or photograph.
Slander relates to defamation conveyed by words of mouth or gesture. A company
whose reputation is injured notwithstanding the medium or the manner the injurious
reputation is made, can sue for defamation, be it libel or slander. In metropolitan
saloon Omnibus Co V Hakwhkins® it was held that: ‘

A corporation at common law can sue in respect of a libel there is no doubt.
[t would be monstrous if a corporation could maintain no action for slander of title,
through which they lose a great deal of money, it could not sue in respect of an
imputation of murder, or incest or adultery, because it could not commit those crimes,
nor could it sue in respect of a charge of corruption, though the individdals
composing it may, but it would be very odd if a corporation has no means of
protecting itself against wrong and if its property is-injured by slander, it has no
means to redress except by action.

The court held further that

:' ...a corporation at common law may maintain an action for a libel by 1

' which its property is injured...this is becausg, to carry on business it is

o i necessary that the reputation of such a corporation be protected and !
Y therefore in the cases of libel and slander it must have a remedy by
c34 !

B action™". ‘
' ) '.
U *! Fawehinmi v Nigerian Bar Association (Nos 2) [1989] 4 SC (Pt. I) 63 or [1989] 2 NWLR (Pt. |

" 105) 558.

*2[2002] 7 SC (Pt. 1) 21 at 47. -1

‘ > (1959) 1 QB 809, per Pollock CB, See also Edem v Ophen, above note /2. i
,:3 I * Other judges of the Court of Exchequer concurred with this decision. Currently in Nigeria, a :
‘ trading corporation tormed under part A sections 19 and 20 Companies and Allied Matters Act ‘!
' Cap C21, LFN, 2004 also have power to institute action if cases of libel and slander were t
j comnutted against them. i
\ {
|
j 74
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above decision, it can rightly be concluded that 2 company whose
n injured cither through libel or slander is competent 10 maintain an
the injury suffered must as already stated above, relate to loss in its
s of profitor loss of goodwill, which are matters that can bring
ury to its feelings.

Irom the
reputation has bee
action. However,
puclx‘cl!curning or los
misfortune to the company and not inj
Action for Defamation -
as a libel is actionable per S€, that is without proof of
nder is not actionable parsc except In certain €ases.
d by Brown (). in Ratchliff v Evans® that:

6. Proof of Damages in an
It should be noted that, where
amages; sla

special (or actual) d
netion was state

The basis for this disti
ard to which the law implies
. Akin 10 action for libel are thos¢ actions, whic

| slander, where such slander consists of words
and the mere use of which constitute  an

if['s right. The very speaking of such words
d give rise 10 2 cause of

Fvery libel is ofl itsell a wrong in reg
general damages -
arc brought for ord
actionable parse,
infringement of the plaint
apart from damages, constitute a wrong an
action the law 1n such case presume gefleral damages.

n action in libel and
d but a

{

Be that as it may, @ corporation in order to succeed in @
r, it 1s not necessary to prove that special or general damages occurre

that its reputation of goodwill is injured. _
it is our humble submission that 2 trading corporation may sue for
ect of their business and may do sO without any

dence, the awarded damages may be meager.

slande
company can show

Therefore
libel calculated to injure them in resp
proof of damages if there be no such evi

6.1 Proof of Essential Ingredients of Defamation .
nts of defamation to be proved by 2 company to succeed in an

The essential ingredie
action for defamation arc impari-materia with those to be proved by 2 plaintiff and /
or natural person with little additions and exceptions which are to the extent that, it

must prove that:
il The imputation has lowered it in the estimation of ri
the socicty and:
The injury has caus¢
loss of goodwill

ght thinking members of

d it loss of money, OF loss of earning, 10ss of profit and

ii.
The other points relevant to Pprove defamation are stated in Sketch v

A jagbe»r-zokeferi36 to include:
1. publication of 2 statement and in

the case of libel in permanent form:

Kay L.J. in South Hetton Coal Company v North Eastern

-
¥ (1892) 2 QB 524 at 529-530. Sce also
News Association (1894) 1 QB 133

™ 1989] (Pt 100) 683.
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ii. The statement referred to the plaintiff ~

1. The statement conveys defamatory meaning to those to whom In was
published

iv. The words are defamatory”’.

The company must prove these essential elements just as required of a natural person
in order that a company succeeds in an action for defamation.

7. Conclusion .

From the foregoing, it could be gleaned that injury to a company’s business or
reputation may be of varying nature, it may be direct or indirect or it may even be in
form of decrease in market value of the company. [njury to a company may also be in
form of erosion of employee’s morale or detrimental to the relationship between the
company and its employee or it may even be detrimental to the company to attract
future employee, etc, Therefore, a company being a legal entity can also be injured in
its camings, loss of profits and loss of goodwill, all of which can cause misfortune to
the company as a result of any defamatory imputation. Further still, just like human
beings, a company enjoys the right to protect itself from injurious imputation be it
libels or slander that can affect its business. The philosophy behind the recognition
of the company’s right is the need to protect it from unjustifiable imputation which
may affect and lower it in the estimation of the eyes of the right thinking members of
society generally and which may eventually cause a great and / or substantial loss to
its pocket. {

Conclusively therefore, the existence of any fault in a company in a way does
not extinguish it of her right to maintain an action against any injurious publication or
expression that is tantamount to injurious imputation aimed at and capable of
affecting her business. A company’s competency to sue for defamation is recognized
and protected from unjustifiable imputation notwithstanding the fact that the
company may not transparently be without blemish since, it is not the law that one’s
general character to reputation must be transiently stainless, unimpeachable and
without any blemishes whatsoever before one can successfully maintain an action for
defamation®®

3 See generally Nigerian Television Authority v Ebenezer Babatope [1996] 4 NWLR (Pt. 440),

New Breed Org. Ltd v Erhomosele [2006] 2 SC (Pt. 1) 136, Sketch v Ajagbemokeferi {1989] (Pt.
100) 683.

% See Iguh JSC in Ugbunor v ftadomeh (199719 NWLR (Pt. 520) 307 and Ugo v Okafor [1996]
3 NWLR (Pt.438) 542.
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