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Aaivvah and tahsiniyvah for the purposo of establishing
protection ot claldven's health wider the shard b This
artivle also examines some of lealth related issues that
falbwnder cach magaad.

CONCEPTUAL SCRUTINY OF AL1QASID
ALSHARE AN

The word magasid is an Arabie wourl which literally
means pueposes, objevtives, prineiples, intents, goals
and ends. Technieally 1t has been detined as the puipose
for which the Taw s establishied o il for the henelit
o bumank i 1eean also bo deseribed ws meanings and
wise purposes detived by the creator in His mjunetions
in general and spectlivally aiming tor public interest,
From all these meanings it can be coneluded that nuagosid
al-shariah is o divioe wisdom ot Allale devivesd behiml
most ol His laws which guide towards the end and goals
of the shart ‘b, which can either bo general or specitic !
Commonly, sagasicd al-shari'ah is also deseribed as
the objectives ol shari ', Tho objective ol shart 'ab 15
to protect the well-being ol the people irespective of
pender and wathout wny diserimination as o sex, calour,
tribe and religion and it lies i the sateguavding ol their
fuith (deen), Lo (uas), intellect (agh), posterity (nasl)
and their wealth (mad).' The underlying thome is the
realization of the benelit of the people (rashaliah) or
public interest. Thus, where asiard ahoale does not have
a direct legislaton o the Quran and Swnnali of the
Prophet Muhammad, the scholars could apply itiad 1o
deduce the appropriate rulings by considering what would
be the best interest of the NMuslins and sl within the
prevailing global tread. Scholars huve stuted that the
principles and rules of shard ‘ah are basically wnderlined
with the objective of compassion and must be applied
in o manner that will reflect the compassion in the daily
atlairs of the citizens?

This objective is deduced [rom the verse where the
Qur'an deseribes itsell us “a healing to the (spiriiunl)
atlments of the hearts and o puidance and merey lor the
believers and mankind.” Similarly, Allal said ol Prophet
Mulammad that “We have not sent you but as n merey
to the worlds.” This principle has been reintineed in
the Islanue Tegal maxim (geawa Gdud fugihivyahy that says
*hardship must be eradicated” (cedddararn viczal), Thas,
the primary objective ot shari whis to establish merey and
Jjustice while eradicating prejudice, hanbship, in.ru-.lic;‘ i
lack of fieedom in the society. This, therefore, justifies
the need to protect the rights ol the elildeen, especlally
their right to healthy living and health facilities, This is
hecause, while the adults, who are vegarded as mukallof
(ncdults with full legal capacity and responsibility) ¢an
legally enfuoree their rights, the ¢hildren cannot, liven
though there may not be direct shari i legislation on the
protection of the right of ¢hildren to health, the abysmul
state of the health condition of children in Muslim

(4510 34 111y

powietfea i neossaiated the lnyvovatfan of 1l I
to protent the valnerahle o llven, which iy atay I
with seversd internntional braafiva il ALY
The sagasied al shard 'ah hava hieey laani e
into thee aely dararhy v (easeniialy, bditvwih
(eomplementary) i tdesisivved (e lislientay 7y,
eatientnl objectivens however, aea gl ol Pecting
five vaduen ol Jite, edbion, e llect, Tinwage and oy
i |I|llll'||?|l“l under the Heat classdlethon e regirded
an v iy o the easentbinls, Fhese mre tha bsic fglis

ol w homan belog,

POSITION OF THESHAR AT ON CHIEDREN'Y
HUEALTH

Islamy conaicors healthas o st Danan ddghtas mentioned

i the hadith of Prophet Mulwmoad which siyn " Your

hody Bas i elght over you ™ Theretone, lor a Mualin,

health consciowsiness s next o Giod conneiouaness

Health can b deseribed wa o state ol complete physical,

paychologleal, socinl wod spdtual well et ™ 1t is the
condition of persans bady or mbnd and s considered
as one of realities ot Tile aman bemg that dorminates his
netivities, Pheretore, health isovery nmportant in lite ofany
B being icluding childven wnd most be protected
It s, then, like o balnnee which moves hetween (wo
extreme Hmits, Toomuinton this health balaonce i the
state of eauilibrinm, a hman being ot have o tlicalth
potentinl.” This health potentinl usanlly takes the form
ol proper nutrition, good immunity, or physical fithess
which enables aperson to cope well with the stress which
the body may face ™ Health is notmally Tooked upon ns
a nataral state of our lives, while illness or diseise is
asort ol annatumd condition: that afliets haman body
ad can be combuated and cured by the use of proper
medication, Therefore it hecomes imperative o protect
the health o childien due o heir vulnerability because
health is believed to be one of the preatest Blessings God
bestowed on human beings and needs 1o be preserved
and protected " This s in line with the badith of Prophet
Mubanumnad which Savs M Phere are two ol Alal's Tvours
‘I‘r“ |“i\"' many people donot make advantage: healih and
free-time™ (nartated by Bukhaci, Tinmidhi and others).
10N clear fiom e atorementioned hadith of prophet
l_hnl Iw‘uh]. 8 blessing of Allal. Health s something
for which human beings will aceount f B uselinlness
ol lhf‘ day nl'?mlg.'.nu'ut I is therelore the duty of every
zlll\hm ey sateguard (his blessing and not 1o ‘ullmy n“_;.
whoeve nisnnages 1: ]vlt'.m ‘_'."! o ‘|mm-lnnrur i
”ll‘ hmlllll ot |ll|\pl|‘~|l h|4“| " I“‘“‘I"“‘”“ = '-ll]“}"ll !-ﬁl h‘\l‘
AlLah's favour thag g pers M”r“"m. lmlcfnl, hpincpc
AL persan will be questioned about on

v” leeme Rty B
Judgement day s, “Did we not make your body healthy

and pive you ¢ ; ink™
; lm“'\nu“m' Water to duink™ (narrated by Liidh,
n Hibban nnd other), -
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[t is important to state that shari'ah attaches
importance to the well-being including the children. In
Quran 2:183, Allah categorically stated that “*God intends
for you comfort; He does not want for you hardship.” He
4id not stop at that level of concern but also provided
means for good health and cure for the ailment. To
further enhance the health quality of creatures including
the children Allah also indicated by way of prohibition
some aspects of what 1s consumable that are not in the
best interest of the health of children such as alcohol,
pork, dead animal. blood, smoking etc, which science
has proved to be harmful for the consumption.

DARURIYYAT AND THE RIGHT OF CHILDREN TO
HEALTH

Darruriyah, hajjivat and tashsiniyat are products of
maqasid shari'ah, which is generally a product of
maslahah al-mursalah of the Maliki madhhab.'* This is
because maslahah has to do with both public and private
mterest which includes the heath of human being and
ncludss children’s health. Public interest consists of
what is beneficial and useful for the whole or most of
the community, and does not concern individuals only
m 50 far they are members of the whole. Private interest
consists of anything that benefits the individuals. It is
concerned with the righteousness and well-being of the
whole society."” Darurriyat are regarded as the essential
ioterests to normal order in society as well as to the
survival and spiritual well-being of individual, so much
so that their destruction and collapse will precipitate chaos
and collapse of normal society. 4

PROTECTION OF LIFE

Life is one of the fundamental objectives of shari'ah
that must be secured and protected. Children are legal
entity and their right to life is guaranteed under the
shari’ah. Protection of life is very important and that is
2 reason why it is placed at the second level of necessity
(danriyyah). The life of children is given adequate regard
under the shari ‘ah. The rationale behind this is that the
children are considered as weak. It is therefore considered
a great sin and violation of shar 'igh objective to terminate
the life of any child intentionally. Magasid al-shari'ah
deals with protection of human life. Everyone including
the child has the right to live in this world, No one’s life
is less valuable than that of another. Life is a precious
gift that it must be valued and give respect to. To ensure
meaningful life for the child there must a sound health.
This because under the shar iah human being will result
' approach anything that can save his life such as health
and it is 2 necessity as in the case of child and it is not

allowed 1o ignore this necessity that may lead to death
€Xcept in some, ¢

_f Al-Shari ‘ak: A Patkway for Protecting Children’s Right to Health

77

No child should die for starvation and malnutrition
because each child has a basic right to live. It is established
that maqasid al-shari’ah s attention to preserving the life
and health of the child amounts to attending to the strength
of the Muslims as a whole. Therefore, a healthy body is
not only attributed to the soundness of one’s thing but
also makes it for individual to interact with life and fellow
human being,.

Similarly, it is asserted that the protection of child’s
right to health does not end in avoiding the physical act
of attacking the child. It involves all the acts that could
threaten the life of the child. The provision of basic
necessities of life such as food, shelter, clothing and
medical care is essential for the survival of the child. If
parents or government fails to cater for these important
necessities of life, the probable outcome is death of the
child. The right to life cannot be completely assured
unless the children are able to enjoy good health and
live in a healthy environment. Both are integral parts
of the right to life. And it is the duty of parents and the
authority in charge such as the government to protect the
welfare of children.

Furthermore, right to life under shari’ah also
includes the right of foetus, providing to it an independent
existence. Although still part of his mother, the foetus has
an independent legal personality and rights. Therefore,
under the shari’ah if a pregnant woman commits
homicide or any offence that requires the death sentence,
the judgment is to be delayed till she delivers or after
she finishes nursing the child. The rationale behind it
under the magasid to protect the foetus from being killed
along with the mother because the foetus’s right has to
be protected. Prophet Muhammad said: “if a pregnant
woman intentionally kills a soul, the death sentence on
her should be delayed till she delivers...”'¢ The foetus
right to life is an absolute value, even if this foetus is
illegitimate. This principle of shari'ah is encapsulated
in the episode narrated by Buraida, Al Ghamadiyyah
came to the Prophet Muhammad saying, “Oh messenger
of Allah, 1 have committed adultery, so purify me.” The
Prophet instructed her to go “until you give birth.” When
she gave birth, he said to her “go and feed him until he is
weaned.” Wben weaned him, she came to Prophet with
the boy holding a crumb of bread. The Prophet gave the

boy to a man and commanded people to stone her to death.
He then performed prayer on

is clear from the hadith of P
foetus right to life should be

her and she was buried. It
rophet Muhammad that the
protected."”

RIGHT OF FOETUS TO HEALTH

The protection and respect for
health commences even before

div‘ine Ilaw has provisions for the protection of the foetus
vj'h:ch include the condition of jis health. The Foetus’s
right to health can be categorized under the hajiyyat

the children's right to
their birth. Shari'ah as a

that is complementary nndar oL... .
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- sound health the life of childre
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This is because health compliments the life and without

1 0 will not be adequately
E‘mm“‘_t‘t‘d'“\ Some scholars have howeyer argued that
pratection of health is a new value (o be included under
the ‘1‘"""'""_‘_'.\‘u:f: necessities because without it other
[j‘"c UbJCLtll\'cs: life, intellect, property, religion, and
lincage will be in vain."® The health of children has to
be considered paramount because it is the foundatjon
ol everything. If the children are not getting adequate
health care it can lead to hardship and the foetus must be
protected against harm such as malnutrition_
Furthermore, in order to properly give the foetus
adequate health care, the pregnant woman must not
expose herself to radiation or chemicals that may damage
some of the cells or tissues of the foetus or that may lead to
the occurrence of mutation or physical deformities.?' She
must nat use any medications during pregnancy without
expert medical guidance. The use of medications,
particularly in the early days of pregnancy, may incrcase
the deformities in the foetus or cause malformation of the
organs.* Similarly, to ensure adequate health of the foetus
the pregnant woman should abstain from illicit sexual
intercourse or having contact with someone suffering
from contagious diseases such as measles, Hiv, syphilis,
hepatitis or any other transmitted diseases.®* She must
avoid passive smoking because it has been proven to
inflict harm upon her foetus. It is an established fact that
the health of the foetus is linked with that of its mother;
therefore, it is the duty of the husband to provide adequate
care for the mother and the child and to increase her
share of food and drink so as to remain healthy.> It also
incumbent upon the parents to avoid whatever may harm
the mother's health such as early pregnancy below the age
of 18 years or late pregnancy above the age of 35 years
or pregnancies at short intervals apart.®

PERSONAL CLEANLINESS AND HYGIENE

Personal hygiene and cleanliness for the children are part
of principles of magasid al-shari’ah » The preservation
of health of children can only be achieved through taking
good care of their health and taking every measure to
maintain and enhance it.* On the basis of this principle
every parent should follow the doctor’s instructions or
what doctors prescribe to be suitable for the preservation
of good health for their children. It is important to mention
that shari'ah has stipulated two broad methods for the
preservation, protection and prevention of health in
accordance with the Qur’an and Sunnah. These methods
for the preservation, protection and prevention of health
are as follows.

GENERAL PURIFICATION OR CLEANLINESS

General purification or cleanliness includes ablution and
ghusl (washing or bathing). To ensure proper hygiene
for the children and adult, shari’ah has recommended

(2018) 5, Ny

ablution for all Muslims including children, Apjyq:
entails purifying onesclf from filth ang dirt, Il.is nol:u'mn
anact of cleaning onesclf but if done regularly, eqm, JI;S(
doer reward and if he remains in this state all d;\y 10"5 l}:e
can save himself [rom many sins, More 50, ghus| if ﬂe
actolpurification and preservation of healgl when !akinr:
regularly as when due.? This is compulsory whep oni
is in the state of impurity. Bathing is also recommendeq
in some occasions such as on every Friday and op the
two recognized feasts in Islam that is Eid-I fitr ang
Eid-al adha. Taking a shower is also recommended for
enlering into the state of ifram (consccration) whether
for pilgrimage or umra (lesser Hajj).

SPECIAL PURIFICATION OR CLEANLINESS

The second category is special purification or cleanliness,
Shari'ah has laid down other methods of cleanliness or
purification in order to safeguard, promote and preserve
health which are in relation to the health of the child. The
parents, government and the authority in charge need
to put into consideration aspects of cleanliness such as
washing hands before and afier eating, washing hands
and the usual part of the body when visiting the toilet
and to wash the hand to ensure full sanitary benefits of
the body, clipping the nails regularly especially for the
children, proper cleaning of the mouth and cleaning one's
eyes, ears, nose, hair and genital heaith. The Prophet
was reported to have encouraged frequent washing of
the hands in the interest of health sustenance not only
in every salat but also before and after eating.*® Prophet
Muhammad and his companions were accustomed to this
whenever they proceeded to an act of significance, Jike
salat travelling and war.”! Every Muslim is required to
follow the hygiene principle of neatness and cleanliness
as well. Hence such person should ensure that he or she
washes his hands before eating and ensure that he or she
is mentally satisfied and upright before eating the food.”
Prophet Muhammad described the process of cleaning
one’s mouth as ‘purification of one’s mouth as an act
that is pleasing to the Lord.’ The washing of the mouth
especially with siwak (chewing stick) has been said to
have many benefits. It refreshes the mouth, strengthens
the gums, stops phlegm, makes the sight clear, prevents
cavities, purifies the voice, assists in the digestion of food,
and facilitates the passage of speech and gives energy.
In addition, that Prophet Muhammad placed great
importance on the body,” clothing, house and the
environment to be always clean and he stated that special
attention or priority should be given to the cleanliness of
the teeth, hands and hair. In addition to this requirement,
there are some compulsory types of cleansing either
of the entire body in the form of ghusl of those part of
the body which are exposed to dirt or in the form of
ablution. Children physical cleanliness is encouraged by
shari'ah. Prophet Muhammad disapproved keeping the
hair long or uncared for and he also advised shortening
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fagashd Al-Shari'ah: A Pathway for Protecting Children's Right 10 Health
Mugasid Al

of moustaches. For the purpose of cleanliness and health
care he encouraged those who grow beards to always
comb, trim and fragrance them. On the other hand women
are ordered 1o wash their hair to the roots after the end of
the menstruation cyele. This s because it removes sweat
and dirt. Rubbing the whole scalp with water daily, which
strengthens the hair, and activate the blood circul
15 also advised according to the shari'ah ™ Therefore,
children should be given proper cleanliness training as
itis not only connected with their religion but also their
health status as well,

ation,

PROTECTION OF CHILDREN'S INTELLECT AGAINST HARM

Intellect (*Aql) is a human faculty that enables humans
to interpret sensory information from the environment
to gmn new knowledge, 1o think and formulate ideas,
to distnguish the right and moral from the wrong and
cvil and to control voluntary human behaviour.” [t
distinguishes humans from animals, Just like adults
children also endowed with the intellectual faculty of
reasoning. Therefore, their intellect should be protected
and safe guarded in order 1o save
things that might harm the ability and function of the
brain. This includes consumption of liquor or drugs
(hard drugs), cocaine, nicotine, hallucinogenic drugs
and other similar substances that will upset the function
of the brain.

The principle of maqasid al-shari'ah under
wrriyah can be applied to the prohibition of all
Intoxicants as it affects intellect and mind of those who
consume it including children. Preservation of intellect
of children is currently evolving to include propagation
of scientific thinking, travelling to seek knowledge and
avoiding brain drain, There is therefore need as a matter
of necessity to prevent children from using the computer
system for purposes of waltching pormographic and violent

films that can endanger their health, The same effect
comes from magaz,

‘Ines and stories with similar content.
When they reach

them from injurious

dar

become imprinted in the

PROTECTION 0F RELIGION AND CHILDREN'S HEALTH

The purpose of expounding the concept of magasid gj-
.s{:ari ah is 1o establish (hat every shari'ah legislation
vorship (ibaadakh) or civi] 1r i
has its underlying goal and benefit for
mankind. Whenever mankind is ordered 1o perform

an act of ibadah, Allah always explicitly justifies the
Teason for orderip ¢ rationale

e g such act by stating th
;h-md prescribing it and he benefit derivable from its
O0servance, For Instance, whije prescribing ablutjon
bcfore salar, lah does not

ouclean and
Y This instruction was

ip on you but
to complete | . el

fis favours upon you.'

79

also buttressed by the Prophet’s hadith lh.at "c_IcanImess
is part of faith.” The essence of these sayings is to teach
Muslims the act of cleanliness in order to encourage them
to live a healthy life. _

Although prayer is not compulsory for the children
but the Prophet Muhammad (encouraged parents to
command their children to pray at the age of seven. It
has been found that salar has health benefits for both
adults and children.™ The health benefit of salat starts
from ablution because it purifies the body particularly
the children who are always involved in dirty games."
The washing of exposed arcas of the body which come in
contact with germs and dirt throughout the day including
hands face, mouth and nostril five times a day is healthy
and primitive medicine.*” If the children are able to keep
their nostrils clean in a manner prescribed for the ablution
they will breathe in cleaner air to their lungs.*! Similarly,
the act of washing the hands has been recognized by Islam
since the pre modem era is now encouraged as medical
precaution to prevent the spread of infections such as
cholera, bird flu (avienza), cbola ete.®?

The health benefits of salar has been identified
by classical Islamic scholars who noted that prayers
can preserve health, ward off harm, repel maladies,
strengthen the heart, brighten the face, gladden the
soul, remove laziness, refresh the organs, reinforce the
faculties, expand the breast, nourish the spirit, illuminate
the heart, preserve well-being, protect against suffering,
attract blessing, keep Satan at bay and bring one closer
to the Merciful.# Furthermore, it has

cause recovery from the pain of the heant, stomach and
intestines, it div

erts the mind from pain and reduces its
feelings, while strengthening the power to repel pain and
also exercises the body since, in prayers, different bodily
movement occurs and in varigys postures such as standing
upright, genuflection, prostration and relaxation

been shown to

PROTECTION OF PROGENY AND CHILDREN'S HEALTH

Preservation of progeny is one of (he interests to be
preserved under (he maqasid al-sharj’qj,, Procreation is

one ol the purposes of marriage in Islam ** 1 js
o[‘producing ahealthy Progeny for one’s own
the benefit of the entire community, With val;
children are able to live in g complete envir
the bettermen of the society,*
by appropriale healih ¢
healthy adus able to re
approprialte care during
a health Outcome, To

an avenue
benefit and
d marriage,
onment for

0 grow in to
so fulfilled by
and delivery (o ensure
Protect and preserye
ic lesling and periodic
afety delivery, Gen

Produce.*” )t is g
Pregnancy

other for g clic
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