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REFLECTIONS ON THE LEGAL REGIME AND PRACTICE OF RESPONSIBILITY TO
PROTECT (R2P) UNDER INTERNATIONAL LAW IN THE AFRICAN REGION

Abdulrauf Lukman Adebisi *

ABSTRACT

rhere have been several debates by academics and policy makers regarding the concept of
Responsibility 1o Protect (R2P) under international law. Some of these debates is as regard the scope
of the concept and its exact legal status in international law. Others are on the issue of whether or not
R2P is merely a ‘repackaging’ of the concept of humanitarian intervention. The concept of
humanitarian intervention has been met with severe criticism largely due to its politicization by the
P'ermanent members of the United Nations Security Council. This has made it ineffective in preventing
human rights violations in the territory of another state. The emergence of R2P is largely credited to
the apparent lapses of humanitarian intervention. Yet, some contend that R2P and humanitarian
itervention are one and the same thing. This paper examines various issues regarding the concept of
R2P and focuses particularly on the African region. It analyses the exact status of R2P under
international layw and the extent of its application in African regional legal instruments and crisis
situations. Finally, an assessment of the practice of R2P in Africa is carried out.

Keywords: Responsibility to protect (R2P), humanitarian intervention, international
law, African region.

I. INTRODUCTION

The concept of humanitarian intervention brought about unresolved controversies and complications
especially regarding the express violation of the UN charter on territorial sovercignty of independent states.
I'he pracuce of humanitarian intervention recorded numerous cases of abuse by interyening states because it
had no predefined criteria or guidelines. These issues with humanitarian intervention brought about the new
concept of R2P. Thus unlike humanitarian intervention which is the right of state to intervene in unother
state for the purpose of ending gross violation of human rights, the notion of R2P gives states the role of
responsibility to protect the fundamental human rights of people in the face of gross violation of humun

1'ighls.'
I EMERGENCE OF THE CONCEPT OF RESPONSIBILITY TO PROTECT

he history of the concept of R2P sounds almost like a fairy tale. There were controversies in trying to
ieach a consensus by the international commumty on whether there exists a right to intenvene (or human
rights protection in internutional law and whether such right is contained in UN Charter or as a customary
right. There was also the need to find another approach to humanitarian intervention which entails resolving
the inherent tensions between state sovereignty and human rights protection.”The North Atlantic Treaty
Organisation’s (NATO) unauthorized intervention in Kosovo and non-intervention in Rwanda, to prevent
the genocide, brought these controversies to a brink. The then UN Secretary General, Kot Annan, made
com}aclling pleas to the international community to try (o fir}d, once ur}d 1.'01' all, a new consensus on Qow to
approach these issues so as 1o forge unite the basic questions of principles and process involved.” As a

' Department of Public Law, Faculty of law, University of Horin. Nigeria. E-mail: lukmanrauf@ gmail.com

" This concept has much similarity with Grotius concept of *Just wars’. ‘

Degiane €. “Humanitarian  Intervention---From —a right to intervenc 1O
L M ; -om/201 1/06/dr-chi.pdf> accessed on 23 April 2014 page 7

<hitp://odoshisha.tiles.wordpress.com/201 1/06/dr-chi.pdi> accessed on 23 April = ge7 .

k Report of the | nternational Commission on Intervention and State Sovereignty, the Responsibiliry 1o Protect, December 2001

159 T

a responsibility 0 protect”.

=




Bi-Annual Journal of Public Lai

Kogi State University LS .
‘o tervention and State Soverejgn,
response to this compelling plea, the International com.m].sslocril \(')cl}oivr::d the concept of R2P in its Zg(?Ol
(ICISS) was established in September 2000.* The Commission e
report.sThe central theme was: .
rotect their own citizens from
rvation- but that when they are
by the broader community

sponsibility 1@ P
d rape, from sta
ity must be borne

the idea that sovereign states have a 1€
avoidable catastrophe-from mass murder and
unwilling or unable to do so, that Responsibil
of states.’

. i i ¢ within a very short period

SIS I ergence I careptol epangtit. - }E’T_OleCll gtzlsnfg li)r:?enr]r‘l:fir:)ilal Jlaw still remains Eighl)’
ime’ i i ity though its sta )

of time’ among the international community thoug g N ifehiLevel Panel o

controversial.* In its report A More Secure World: Our Shared Responsibility, the U g n

Threats, Challenges and Change stated that:

hile sovereign governments have the primary
atastrophes, when they are unab}e or
ken up by the wider international
o violence, if

there is a growing acceptance that w
responsibility to protect their own citizens from such ¢
unwilling to do so, that responsibility should be ta :
community- with it spanning a continuum involving prevention, response t
necessary, and rebuilding shattered societies.

The High-Level Panel even treated R2P as an emerging norm.'® In another report titled Larger Freed_om:
Towards Development, Security and Human Rights for All, the UN Secretary-General fl]so refers to 'lhe 1dea
of an emerging norm of a collective responsibility to prolccl.” R2P was therefore incorporated into the
Outcome Document of the 2005 World Summit which contains two paragraphs (para.138 and 139) on the
responsibility to protect.'? In resolution 1674, the Security Council made its first express reference to the
concept, “reaffirming the provisions of para.138 and 139 of the 2005 World Summit Outcome Document
regarding the responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes
against humanity”". Quite recently, the concept of R2P became a key word in the Wikipedia Free
Encyclopedia,'* which is defined as a recently developed concespt in international relations that aims at
providing a legal and ethical basis for Humanitarian Intervention.'

‘Ibid
5 p & I . .
Degiang C, *“Humanitarian Intervention---From a right to intervene to

:ht(g://gdoshisha.ﬁIes.wordgress.coleOI 1/06/dr-chi.pdf> accessed on 23 April 2014 page 7
International Commission On Intervention And State Sovereignty, The Responsibility To Pr i
b t
gmp://www.iciss.ca/repnn-en.agg accessed 23 April 2014, . 4 ORI (20000 Sl
Stahn C, describes this concept as partly “Old Wine in New Bottles™ saying hili )
_ ) » saying “the responsibility to protect is not a completel
novel idea. Some of the allegedly emerging elements of the concept have surt;ced in the past. » :ec: gtahn C "Res;oflsib?lity t();

Protect: Political Rhetoric or Emerging Legal Norm?” American Journal of Intetnational
8Deqiang C, “Humanitarian Intervention---From a right  to imewer:zm tl;aw.:/ol.IOI.No.l(Jan.2007)102.

:?;t_dpzllodosmsha.ﬁles.wordprcss.ggm/ZOl 1/06/dr-chi.pdf> accessed on 23 April 2014 page 7 responsibility to  protect”,
1d.
"% Ibid.
" Ibid.
172005 World Summit Outcome, GA Res. 60/1, paras.1 38-39 (Oct. 24 2005)
'3 See S C Res. 1674, para.4 (Apr.2 8, 2006) )
" Wikipedia Free Encyclopedia, Responsibility to Protect (Dec. 6, 2006), at
l<5htt :/len.wikipedia.org/wiki/Responsibili rotect> accessed 23 Mz;y 2014
Carsten Stahn, “Responsibility to Protect: Political Rhetoric or Emerging Le. '] 5
Law, Vo1.101 No.1(Jan.2007) 101. §=eal Norm?

a  responsibility to protect”,

The American Journal of International
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[II.  UNPACKING THE CONCEPT OF ‘RESPONSIBILITY TO PROTECT’

After a comparative analysis of the four major documents which incorpora]t;?,s tl_1e-concept of R2P,' Cursten
Stahn concludes that R2P is a4 multifaceted concept with various elcmepts. This is ‘because cach of the fouy
documents contains a slightly different perspective toR2P. The varying perspectives on the concept |hxus
been said to explain its relative success as it could be used by different bodies to promote different goals.
Amongst the four documents examined by the learned author, the most comprehensive treatment of the
concept was by ICISS."” R2P was understood by the ICISS as a concept which seeks to sqlvc the l;gal and
policy dilemmas of humanitarian intervention due to the critical gap between the needs, distress belpg felt,
and seen to be felt in the real world. Another important contribution of the ICISS to an understanding the
rudiments of R2P is that it made a conceptual change, shifting the focus from “the right to intervene” to “the
responsibility to protect.”?°

’

R2P implies an evaluation of the issues from the point of view of those seeking or needing support, rather
than those who may be considering intervention. Secondly, R2Packnowledg§:s that the primary
responsibility of fundamental human rights protection rests with the state concerned,” and that it is only if
the state is unable or unwilling to fulfill this responsibility, or is itself the perpetrator, that it becomes the
responsibility of the international community to act in its place. Thirdly, R2P means not jus}1 the
“responsibility to react” but the “responsibility to prevent” and the “responsibility to rebuild.”**The
responsibility to prevent embraces a firm commitment of sovereign states and international community to
prevention, efforts to build a better early warning system, root cause prevention efforts and direct
prevention efforts like political, diplomatic, economic, legal and threatened punishments.

just cause, right
ebuild means that

"*The documents are which are the report of the International Commi
Panel report, the Report of the Secretary-General, and the Outcome Document of the 2005

Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?

? The American Journal of | .
Law, Vol.101.No.1(Jan.2007). al of International
*® Ibid.
2': Carsten Stahn, ‘Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?* 102.
Ibid.

u Apparently re-enforcing the provision of the charter on sovereignty of states which has been
uise of ‘right to intervene’ with the concept of Humanitarian Intervention
Report of the International Commission on Intervention and State Sovereignty, the Responsibility 1o Protect D
Degiang  C, “Humanitarian Intervention---From a right to intervene to g2
SM//gdushisha.ﬁIes.wordpress‘com/201 1/06/dr-chi.pdf> accessed on 23 April 2014
“ Ibid, Even though, Walden Bello is of the opinion that intervention should stop and intervening state must withdraw on
situation has stabilized, and must refrain from sponsoring and propping up an alternative government and engaging in
bul'lding.” Bello W, ‘The Crises of Humanitarian Intervention’ in Foreign Policy in Focus available online

httQ://futurefaslforward.com/imagcs/stories/geopoliticalfl' heCrisisOfHumanitarianIntervention.pdf accessed on 20 May 2014,
161

hitherto being violated under the

ecember 200].
responsibility o protect”,

ce the
nation-




Bi-Annual Journal of Public Eiiig

Kogi State University 25 .
¢ Responsibility 10 Protect,” a terminologicy)

- onroach is outlined: Pillar one stresgeg
framework is proposed for understanding the R2P and 2 lllregi?l:-lsltl“"‘oppaddrcsscs the commitment of (he
that States have the primary responsibility 10 protect: pl'I;;'na capacity 0 protect: Pillar three focuses
intermational community to provide assistance 10 States in b‘U' ‘l',:.md decisive action to prevent and hylg
on the responsibility of intemational community 10 mvkc time ) ‘l\' when a state is manifestly failing o
genocide, ethnic cleansing, war crimes and crimes Agamsl ]mnm.nl].'[ (he international community has
protect its popululi()ns.m Thus R2P is a principle which mcu{lb ,l ]-dm of human rights in cases where the
responsibility to protect people of another territory from gross ¥ ml.‘\‘ll(} state itself is the violator of human
state is unwilling or unable to protect them. It also cover case where Hc f“‘\d e exEmpfiondl GESES T s
rights. A salient characteristic of R2P is that us¢ of force 18 “'.‘Iy s it

resort but then, there is a responsibility to rebuild by the international commun y-

In the report of the Secretary General, [mplementing N

IV. THE LEGAL STATUS OF RESPONSIBILITY TO PROTECT
Itis pertinent to consider the legal status of R2P s its practice can only be J_u'*“rlcf]\”_(“‘;l]()ur({f(: l.:]zlhf]ld\yl'
The eeneral contention 1s that R2P is simply an attempt o provide an easicr qc«.uptm_e ‘Ccd i) _1’o_ra
basis for Humanitarian Intervention. This is because of the ntense cviticism against hum,‘fmm”un
intersention. Some authors are of the opinion that the concept of R2P is a “younger bro'lhm. .(0 ”?C
humantitarian intervention.-” Others see the development of R2P as a logical ()ulg:‘()}\vlh of a larger trend .m
international leeal doctrine under which mdividuals increasingly became subject of or an “C_w"_'"
international Iu\v\?.“th. some contend that after a series of international catastrophes and Humanitarian
Interventions in the 1990s and 2000s. R2P norm gradually gniged widespread consensus and today stands as

an important, though controversial, pillar of international law.”

The UN high-Level pancl even went as far a treatingR2P as an emerging norm. Thus the point was made
that the inclusion of R2P in the Outcome Document is not only one of the most important outcomes of the
2005 World Summit. but a testimony to a broader systemic shift in international law. There is a growing
tendency to recognize that the principle of state sovereignty finds its limits in the protection of human
rights, a growing transformation of international law from 1 state-and governing —elite-based system of
rules into a normative framework designed to protect certain human and community interests. ™It is also
contended the best means to legally reconcile respect for the principle of state sovereignty with the critical
human rights necessity of protecung municipal populations from their own government lics in the concept
of the R2P.*'To further buttress the fuct that R2P is now a norm undei international law, a Special Adviser
to the Secretary General with a focus on the R2P was appointed in 2008.** In January 2009, UN Sccretary
General. Ban Ki-moon issued a report titled “Implementing the Responsibility to Protect™ which is the [irst
comprchensive document from  the UN Secretariat on the R2P. following Buan Ki-moon’s stated

¥ Report of the International Commission on Intervention and State Sosereignty, the Responsibility 1o Protect December 20015
Kuwali D, The African  Union and  the  Challenges ol lmplementing  the  “Responsibility 0
!:mlccl"<hl|p://rcspon\‘ibililVII)DI'DIL'CLONJ/!\fri(‘iln'."r.'l()lIni(m% 20and % 20RtoP.pdt> accessed on 23 May 2014 page 1.

*Ibid. . N

" Waal A, No Such Thing as Humanitarian Intervention: Why We Need to Rethink Tlow o Realize the "Responsibility to
Protect” in Wartme* in Harvard International Review 2007 available online in http://w ww justiceafrica.ore/2007/03/25/no-such-
thing-as-humanitarian-intervennion/ accessed on 20 May 2014 '-A ]

* Magnuson W, “the Responsibility to Protect and Decline of Sovereignty: Free Speech Protection under International Law™, 43
Vanderbilt Jowrnal Transnational law 255 cited in Degiang C, “Humanitarian Intervention---From a rieht to in(crvs‘nc l‘O a
Evcspon,\ihihly to protect”. <http://gdoshisha.files. wordpress.com/20 1 1/06/dr-chi.pdf> accessed on 23 April -»814 haoe 10

:’ Ibid. mecaning the concept has become acceptable as a norm under customary international law SR

PCarsten Stahn, *Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?" 102 .

31 Joyner C.C. “the Responsibility to Protect: Humanitarian concern and the Lawfulness of Armed I jon™, 47 Vanderbilt
.!Izoumal Transnational law.693. ) el Inteovention”s. 41 Vabaes
ZDegiang  C, “Humanitarian  Intervention---From a right to in T !
<htip://gdoshisha. files. wordpress.com/2011/06/dr-chi.pdf> nccessfd on 23 Apritleg(l)ize, 0 @ responsibility o proteet
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commitment to turn the conce

d its first resolution on the
ptinto policy.” The UN General Assembly adopte
R2P on 14 September 2009 3+

. : i ositivist
Nevertheless, this paper adopts the view of Carsten Stahn.* and sul?mlts that from :nzté:-milnytc[r)nulionﬂl
perspective, it is doubtful if the concept of R2P is really an emerging l.cgzll‘norm F Ssrrrrtiornt Ta
law.™*None of the four documentscontains R2P cun be regarded as a binding source o s
based on the classic sources of international law set forth in Article 38 of the Statute of lhc. l,nlc,lndt i
Court of Justice.™ It also does not qualify as g customary international law because of the dl\crsznh s ;hc
perceptions of this notion. > Contemporary understanding lends some weight to resolutions zld0[-)f¢’j y :
General Asscmbly“' and occasionally even 1o reports issued by the UN sceretary-general ;mQ certain cXPe'.
bodies. in particular when combined with more traditional sources (treaties or state practice). However,

even this broader conception of the formation of law, which tukes into account trlg origin and conditions of
¢ ¢ 4 5. " : . . ! 2
adoption of certain documents,*' fails to offer conclusive guidance in this regard.

In the 2005 World Summit, several states (Algeria,
expressed reservations o

Belarus, Cuba, Egy
bout inc]uding the R2P in th
the concept w:

pt. Iran, Russia and Venezuelu)

e Outcome Document. Some delegations argued that
as too vague and open to abuse. Others doubted that it was compatible with the Charter,
noting that there is no shared responsibility in international Jaw outside the r

csponsibility of a state to
protect its own citizens and the institutional mandate of the United Nations to safeguard international peace
and seeurity. Still others qQuestioned the legal nature of the R2P and sought to frame this idea in terms of a
moral principle. Even the United States said that it would not accept that either the United Nations as a
W h(:l‘c. or the Security Council, or individual states, have an obligation 1o intervenc under intermational
law™,

egal status of R2pP continued even after the 2005 World Summit
Resolution 1674 on the Protection of Civiliz

Although in
authorizing the

Y Ibid at 8.

"<W\\'w.responsihililylogmtect.org> accessed on 23 April 2014,
3s

- C

arsten Stahn, “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?™
Wossi
1bid.
YThe report of the International Commission on Intervention and State Sovereignly, the High-Leve| Panel
the Sceretary-General, and the Quicome Document of the 2005 World Summit,
* Article 38(1) of the Statute of 1Cy provides that 1. The

eport. the Report of
such disputes as are submitted 10 it, shall

Court, whose function iy to decide in

accordance with inlernutinnal law
apply:

a-international conventions, whether general or particular, establishing rules expressly recognized by the contesting stajes;
bointernational custom, as evidence of a genera) pracuce accepted as law:

¢. the general principles of law recogmzed by civilized n

anons;
d. subject to the provisions of Article 59, judici

al decisions and the teachings of the most highly qualiticd Publicists of (he various
nations. as subsidiary means for the determination of rules of law,
Article 39 further provides that
“The decision of the Court has no binding force except between the parties
<huip://www.ici-cij ore/docy

menty/index php‘?pl=4&93=2&93=0> accessed on 28 May 2014: see also Shaw M.N.
Law, (Cambridge University Press, Cambridye

20603) 65-119. Gardiner R.K. Internationat Law (Pearson Ll)ngm':lltl:"’;‘:’;:::;‘:,:
2003)1-128: Umozurike U.O. Introduction 10 International 1w (Spectrum Books Limited, Ibadun 20053) 15-27. de:u'\ M.T
Materials and Cases on Public International Law (Ahmadu Bello Unl\'crm_\' Press Limited, Zaria 2008) 10-28. 4 b
¥ For rules to become custom, there must be. in |h§ words of the 1CJ, constant and uniform usage™ (The Asylum Bige. 1950
ICJ Rep. 266 at 266-7). States must act under the mpression that the action s obligatory in law. This s s oy iyl
Juris. Umozurike U.O, Introduction to International Law 17-18. ‘

* OIf course it should be noted that resolutions of the General assembly do not have legal effects. Gardiye
Law 111,

and in respect of thy Particular cage™, Statute of ICJ

f P"l;‘ “"(‘Ill(l“()““[
|L.° J(l()l)ll(ill l)y consensus, ﬂlc L()lllpo&lll()“ Uf lhc ICSPCCKI\C l)(i(ly
{

8 “ sibili tect: Political Rhetoric or Emer
Carsten Stahn, “Responsibility to Pro it '
Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emer
Law, Vol.101.No.1(Jan.2007)

ging Legal Norm?™ 101.
ging Legal Norm? The American Journal of lntcrnuliom
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e Security Council made references 0 the
h certainty that R2P has evolveq into a binding norm as the
2007, China and Russia vetoed a resolution on the
ternational peace and security in the
hin the Security Council. Another

deployment of UN peacekeeping troops in Darfur, th

Responsibility to Protect, it cannot be said Wit
Security Council appears to be inconsistent.** In January :
situation in Burma, arguing that Burma did not pos¢ 4 threat to 1nte
region, and the internal affairs of the state did not have a place within the Se¢ Sotne b & 1
example of resistance by Security Council members to apply R2P in specific snuaﬂogs' zlv‘lljblln /{ Ue :}dopllon
of UN Security Council Resolution 1769, which authorized the deployment of a tybul : A- oree: for
Darfur.®® In addition, opposition from outside the Council came during the General Assembly’s Sth

for the office of the new

Committee bi-annual budget debate, where the Committee declined funding bt i
Special Adviser on Responsibility to Protect because some members argued that the ad actually never

been accepted as a norm during the World Summit.

ity to Protect, the participating state delegates weighed
ided sufficient legal grounds for collective
intervention in national affairs.* There is still division among states as to the legal status of responsibility to
protect. States like Nicaragua®®, Iceland®, Sudan 0 Jran®!, expressed their doubts and concerns. Some states,
including Venezuela, Cuba, and Nicaragua, argued that R2P lacked legitimacy and could be in confhct with

has made R2P and its place very uncertain. What

the principles of the UN Charter.> All these controversies : yery - D
remains certain is that it has been invoked a number of times in human rights crises situation especially in

Africa. It is therefore imperative to investigate the legal status of R2P in Africa.

In 2009 General Assembly debate on the Responsibil
whether the multifaceted and controversial concept prov

V. RESPONSIBILITY TO PROTECT IN AFRICA

y intrastate armed conflicts and civil unrest leading to
ons. These conflicts and wars are not totally

nd weak states in the region.

The last two decades in Africa were characterized b
deaths, injuries, and large scale displacement of pers
unconnected with challenges of poverty, bad governance a

After the 1994 genocide in Rwanda, many heads of states and government resolved to never again allow a
lack of political will to prevent the protection of civilians from genocide and mass atrocities.>* An
International Panel of Eminent Personalities, which investigated the genocide and surrounding events,
condemned neighboring countries, the Organization of African Unity (OAU), the United Nations and the

“ Ibid
“Deqiang C, “Humanitarian Intervention---From a right to intervene to a responsibility to  protect”,
<http://gdoshisha.files. wordpress.com/201 1/06/dr-chi.pdf> accessed on 23 April 2014 page 12
4 ¢ www.responsibilitytoprotect.org/.> accessed on 28 May 2014
“Degiang C, ‘“Humanitarian Intervention—--From a right to intervene to a responsibility to  protect”,
<hup://gdoshisha.files. wordpress.com/201 1/06/dr-chi.pdf> accessed on 23 April 201413

it (the responsibility to protect) was easy to manipulate and could

% Nicaragua's representative pointed out: at the present stage,

become a right to intervene.
9 » . . . o
9 [celand’s delegate stressed that must be seen as a means of reinforcing legality in international affairs and shoring up respect

for the international system embodied in the United Nations; the concept should not become a license for illegitimate or arbitrary

;gterferencc and aggression.
Sudan’s delegate said that giving the council the privilege of executing Responsibility to Protect would be tantamount 0

living a wolf the responsibility to adopt a lamb

Irgn's_ dglegate' cmphasizg@ thgt it should not be misuscd.’ or indeed abused, to erode the principle of sovereignty, undermine the
gmtonal integrity and political independence of states, or intervene in their internal affairs.

Degiang C, “Humanitarian Intervention---From a right to intervene to ibili

( a res b
5<hn -//gdoshisha.files.wordpress.com/201 1/06/dr-chi.pdf> accessed on 23 April 2014 page 13 e
Ekiyor T, “ECOWAS Conflict Prevention Framework (ECPF)A new approach to an old challenge” WACSI OpEd
XOIJOI/%/OS <http://responsibilus toprotect.org/ECOWAS %20ECPF%20Ekiyor.pdf> accessed on 13 April 2011::*
Rwandan Presxden.t Paul Kagame at the world summit in 2005 said “Never again should the international community’s

response be left wanting. Let us resolve to take collective action in a timely and decisive manner. Let us also commit to put in
place early warning mechanisms and ensure that preventive interventions are the rule rather than thé exception.”
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i l Communit at la ge fOl‘ thel faill.ll‘e to act. Slnce 1 3 Afl can g g
inlemﬂ[lonﬂ y || T 994 1 regional or

i ide ¢ ass atrocities which may be
ht to incorporate preventive and reactive meusssures to genocide and m
s soug : nd | o

lI;li,d to be in tandem with the general principles of R2P

s

a. African Union (AU) and Responsibility to Protect

5o . ‘ ) iy
W mmi as ¢ tep by 2000, African states had alrea
Whi Summit Outcome Document was a historic s ad :
hllc‘ lhg 2?1'?\§:ipl:srl:chgino the R2P into law.*® The founding docurpent of the {XU, the Constitutive Act
c_nsh;lingy II\)/Iember States in52000 represents the switch from the ‘non-interference approach of the OAU to
sign )

he ‘non-indifference’ approach of the AU.>" The core objeclivesi of thc Union are stated in the AU
l e } . . y g
Constitutive Act as the promotion of peace, security and stability

and the promotion and protection of
¥palt 9559
“human and pcoples' rights.

It also identifies the “respect for democratic princialcs, human rights, the rule
of law and good governance®®”, the “respect for the sanctity of human life

and “condemnation and
rejection of impunity of unconstitu.lional change_of. go\gmment"(’z _among lhc. cenu.‘a: \let:]es. I\/_l(cl)sl‘
importantly, after re-stating the non-interference principle,™ the Consuu_n.we Act in Article ( ) provides
that “right of the Union to intervene in a Member State pursuant to a decnsxoq of the Assembly in respect of
grave circumstances, namely war crimes, genocide and crimes against humanity.”
The new concept of R2P in Africa is embedded within the peace and security structure of the AU Acting
under this norm, the AU intervened in crises in Burundi and Darfur region of Sudan in 2003. It appears
Article 4(h) has the same thresholds for intervention as R2P, although it does not use the mild term “ethnic
cleansing™. It is however submitted that R2P and Article 4(h) differ in some
between the formulation of R2P and Article

aspects. The notable differences
4(h) are that: (a) the implementation of R2P is *
Security Council” whereas the AU Constituti i
(b) R2 I

ne with or without

g€t member state:
political commitment, Article 4(h) is a legal obligation %

* Ari onstitutive Act 2000
Articie 4(0) of the AU Constitutive Act 2000
Constitutive Act 2000
U Constitutive Act 2000 provid i o '
( provides that the Union shall function in accordance with the princi &
e Yy any Member State in the internal affairs of another” FrIpIS of fron
id.

ir‘nerference b

Quarters are of the view that

' . : R2P is more than a mere political doctrine because it has s
being endorsed by the world’s leaders sitting at the 2005 World Summit level in the UN Gener:f wome
éssembly. <http://www.resuonsibililvtoprotect.mjindex.nhn/af

rica#fadditional regional _instruments> accessed on23 M .
<hug://www.reswnsibi|ilvlonrolcct.org/index.ohnlafrica#addil'\onal ie oL

gional_instruments> accessed on 23 May 2014,
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VI. OTHER REGIONAL INSTRUMENTS

a. Southern African Development Community (SADC)(’7

Article 5 provides that the promotion and
¢ of the Community.(’8 Article 4 requires that Member States
nocracy and the rule of Jaw:® and, with particular
beyond their collective borders in the areas of
70 SADC has a Protocol on Politics,
litics, Defense and Security

The SADC Treaty contains several provisions relevant to R2P.

defense of peace and security is a core objectiv
act in accordance with the principles of human rights, der
resonance for, Article 21 urges the Community to cooperate
politics, diplomacy, interational relations and peace and security.
Defense and Sccurity Cooperation, which allows the Community’s Organ on Po

to intervene in situations of intrw/interstate conflicts.

b. The East African Community (EAC)-'2

and protection of human and peoples' rights in

“recognition, promotion
d Peoples' Rights™. The EAC presented,

The EAC. in its Treaty, upholds the
an Charter on Human an

accordance with the provisions of the Afric
in April 2008, its sccond draft Protocol on Peace and Security, in which the Partner States re-affirm their

faith in the purposes and principles of, among others, the Constitutive Act of the African Union. Also, in
Article S, the Protocol specifically mentions that Partner States shall establish an EAC Early Warning
System in order to facilitate the anticipation and early responses to prevent, contain and manage conflict and
crisis situations. Moreover, the 2006-2010 Development Strategy provided that the development of
strategies and programs aimed at the promotion and protection of human rights in East Africa is a corc

objective.
c. The International Conference of the Great Lakes (ICGLR)73
ts agreemcnt74 deals with aspects of

al Conference of the Great Lakes Region (ICGLR), ini
{ five of its ten Protocols, including

silities (prevent, react. rebuild) in at leas
and Mutual Defence, which explicitly acknowledges Member States’
genocide, war crimes. cthnic cleansing and crimes against
and Punishment of the Crime of Genocide, War Crimes and

The Internation
R2P"s three stages of responsit
its Protocol on Non-Aggression
to protect populations from

responsibility
Protocol on the Prevention

humanity, and inits
Crimes Against Humanity.

Development Community (SADC) started as Erontline States whose objective was political liberation of
Southern Africa. SADC was preceded by the Southern African Development Coordination Conference (SADCC), which was
formed in Lusaka. Zambia on April 01, 1980 with the adoption of the Lusaka Declaration (Southern Africa: Towards Economic
SADC's official website <htp:/iww w.sade.int/enelish/about-sade/> accessed on 1 August 2014

eclaration and Treaty of SADC of 1992 <htp://w ww.sade.int/index/brow se/page/1 19#article5> accessed on 28

3 B .
©7 The Southern African

Liberation).
© Article 5(¢) D
May 2014

@ Article 4(c).
™ Article 21(g).
7‘<hnp://\\-ww,rc.\ponsihiI1r\'lnnrmccl.nru/indcx.nh
72 The Cast African Community (EAC) is the regiona
United Republic of Tanzani. Republic of Rwanda and Repub
widen and deepen Economic. political, Social and Culture integration in order 1o improve the qu

iliveness. vi

Alrica through increased compet Jue added production, trade and investments.
<h|m://www.eac.inl/indvx.phﬁ.’nnrion:com cnntent&viewznrliclc&id=l:wclcome—lo—euc&catid:

accessed on 1August 2014
73 The International Conference on the Great Lakes R

p/:\l‘ricn#nddilionul revional_instruments> accessed on 23 May 2014.

| intergovernmental organisation of the Republics of Kenya, Uganda, the
lic of Burundi with its headquarters in Arusha, Tanzania. It seeks to
ality of life of the peaple of East

34:b0dv—lexl-urea&l(emid=53>

egion (ICGLR) was set up against the back drop of the war in DR-Congo

(2002-2006), with the assistance of the African Union, UN and bilateral donors. Its aim is to implement the Pact on Securily,
Stability and Development (PACT), signed in December 2006 by eleven heads of states from Angola, Burundi, Central Africa
Republic (CAR), Democratic Republic of Congo (DRC), Kenya, Rwanda, Republic of Congo, Sudan, Uganda, Tanzania and
%umbia. hnp://www,nnrud.no/cn/tmls-and-nublicntionslnublicnlions/publiculion‘.’kev:l31851 accessed on | August 2014.
Pact on Security, Stability and Development in the Great Lakes Region.
166




s .
g U” ¢ .3’{)

TS
d. Economic Community of West African States (ECOWAS)

ECOWAS has structures, protocols and in

. ity i e region,
struments to address issues of peace and security in th g
including the ECOWAS Commission, the

Community Parliament and Court of Justice.

i ED IN
VII. AN OVERVIEW OF SOME CRISES SITUATIONS WHERE R2P WAS INVOK
AFRICA

Governments and the intemational com
international law including genocide, w
situations listed below have led civil
actors to refer (o or invoke R2p. 77

: : r
munity have often failed to prevent and ;nd serious cr;glrf U“_d;-s
ar crimes, ethnic cleansing and crimes against humanity. Een :
society, the UN and/or other national, regional and/or sub-regiona

a. Crises in Dafur

For more than seven years, the world watched in horror as thousands of Darfuri civilians were mercilessly
massacred, brutally raped and violently separated from their families by government-supported janjaweed
militias. As the Darfur Consortium hag stated, 4.2 million Darfurians have been categorized as "war
affected” and entirely dependent on international assistance, 2.5 mil

lion civilians have been torn from their
240,000 refugees have been hosted by
public, and the United Nations Office for the Coordination of Humanitarian
000 people have been killed ™ While the government of Sudan has

leaders with the power to stop the
geopolitical interests and a lack of

some efforts in the Darfur
grossly inadequate. The African Union Missi
force originally founded in 2004, with a force of 150 roo

Nations Security Council (UNSC). By mid-2005. its numbers were increased to
not able to effectively contain the violence in Darfur.®® AMiS® mandate was exte
2006, while the crisis in Darfur continued to escalate. The weak AU troops
robust UN peacekeeping mission in Darfur under 31 August 2006 UN Security
the failure to obtain consent of the Sudanese government prevented the force

crises situation throu
on in Sudan (AMIS
Ps, whose deployment

gh troop deployment, but
) was an AU peacekeeping
was endorsed by the United
about 7,000, but it was still
nded repeatedly throughout
Were to be reinforced by a
Council Resolution 1706 but
from being operationalized *

” The Economic Community of West gional group of fifteen countries, founded in 1975, 1ts
mission is to promote economic integration in "al| fields of

Economic activity, particularly industry,

monetary and financial questions, social
..... ".<htlp:/Iwww.comm.ecnwas.int/sec/i

African States (ECOWAS)isare

transport, telecommunications, energy, agriculture, natural Tesources, commerce,
and cultural matters

ndex.php?id=about a&lang=en> accessed on 1* August 2014,
7"<htlg://responsibililvtonrotect.or,qjindex.php/crises> accessed on 23 May 2014,
j B
Ibid.

7’”“<hup://www.darfurconsortium.org/darfur crisis/backgrou

79<hlm://www.d;\rfurcnn.\'ortium.nryd:lrfur Crisis/
°<mD://resp(msibililytonmlect.org]l'iIes/ Resolutic
8'<htm://resnonsibilit\(loprotecl.orgjﬁIes/Rcsolun

nd.html> accessed on 23 May 2014

background html> accessed on 23 May 2014

n%201706% 20Darfur% 20July%202006.pdf> accessed on 23 May 2014.
0n%201706%20Darfur%20}uly% 202006.pdf> accessed on 23 May 2014,
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Security Council Resolution 1769 on 31 July 2007 later authorized the deployment of a 26,000-strong joint
UN-AU force for Darfur (UNAMID)*. The Security Council extended the UNAMID mandate in 2010, and
demanded an immediate end to fighting by all parties83 :

c. Response of Responsibility to Protect in the Crises
The Darfur Peace Agreement (DPA), signed in May 2006 by the government of Sudan and one faction of
in part because it was not endorsed by key

the Sudanese Liberation Army, did little to curb the violence, :
d a report on the human rights situation

rebel factions.® In March 2007, the UN High-Level Mission release : ;
in Darfur, using R2P as a framework to analyze the failure of Sudan to protect its population from mass

atrocities and how the international community had responded. The report' mafje c]ea.r that while the
international community, acting through the UN and the AU, had intervened with diplomatic, humanitarian,
human rights and development assistance, the vast majority of its recommendations remain unimplemented

: ) e 85
by the Sudanese Government, and effective protection for civilians is yet to be secured.

n 1755% was passed, reaffirming the 2005 World Summit

On 30 April 2007, UN Security Council Resolutio
Security Council Resolution 1674 on

Outcome document which endorsed the Responsibi :
the Protection of Civilians. In addition to extending the mission in Southern Sudan for six months, the

resolution expressed "grave concern” over the seriousness of the deteriorating humanitarian situation in
Darfur, condemned attacks on civilians, called upon all parties to "put an end to the violence and atrocities
in Darfur,” and also asked Secretary-General Ban Ki-moon to appoint "urgently” a new special

representative for the U.N. Mission in Sudan (known as UNMIS).

The unanimous adoption of UN Security Council Resolution 1769 on 31 July 2007 authorizing the
deployment of a 26,000-strong joint UN-AU force for Darfur was an important step toward providing much
needed protection to mistreated civilians.®” However, the Sudanese government’s continuous administrative
harassment and diplomatic obstruction of the deployment of the UNAMID peacekeeping mission stood in
the way of an already belated reaction to the needs of civilians for peace and security. The troops were
initially scheduled to be deployed by the end of 2007, but only 9,000 soldiers of the proposed force, the
UN's largest, had been deployed as of January 2008. The joint UN and AU peacekeeping force officially
took over from the AU Mission in Sudan (AMIS) on 31 December 2007 and took almost two years to reach .
full deployment due to Khartoum's continued hampering and delays as well as large gaps in logistics and

helicopters.

lity to protect, and

d. Crises in Nigeria

In Nigeria, Political and social rivalries, religious tensions, inequitable resource allocation and increasing
poverty have incited extreme and ongoing violence since the end of the military rule in 1999.%Two
particular recent incidents are of importance to show the practice of R2P in Nigeria. The event of March
2010 and the events of 17-20 January 2010. On 7 March 2010, nothing less than 500 women and children
were killed by Fulani gangs in Plateau state under the guise of religious differences.® State troops were

’ 82<http://www.st:curitycounci]rt:p_Qrt.org[atflcf/‘%ﬂB6581’*‘CF‘9B—6D27-4E9C-8CD3-

xgF6E4FF96FF9%7D/Sudan%ZOSRESl769.pdf> accessed on 23 May 2014
<http://www.un.org/sa/search/viewm_doc.asp?symbol=S/RES/1935(2010)> accessed on 23 May 2014

::<hltp://www.sudantribune.com/lMG/pdf/Darfur Peac_Agreement-2.pdf> accessed on 23 May 2014
“hltp://www.sudantribune.com/IMG/Qdf/Darfur Peac Agreement-2.pdf> accessed on 23 May 2014
<hutp://responsibilitytoprotect.org/files/SC%201755.pdf> accessed on 23 May 2014

8 <http://www.securitycouncilreport.org/atf/cf/%7B65SBFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/Sudan%20SRES 1769.pdf> accessed on 23 May 2014

) . R : : TS
l;9<htt J/Iwww.responsibilitytoprotect.org/index.php/crises/crisis-in-nigeria> accessed on 23 May 2014

Ibid
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i loyed to the affected villages making almost ;00 arrests,” Though the rapid response of the
immediately deploye lled the violence, the government failed to prevent the attackg despite knowledge,
. succcssfullquue 5 commander, (’)f warning text messages sent to Muslim civiliang in the attacked
according to the loca fag]r;yviolenc e.”'Moreover, the military was unable to Stop attackers from reaching
villages in adV“lncc oads despite being on duty on major roads around these sites and in Jog 2 Thevioleres
.Villzgtesst(z)zrtles$:; zgr;ﬁev;us that the UN Committee on the Elimination of Racia) Discrimination called on
;\?i;e?'ian authorities to tackle the ungchrl
violence near the northern city of Jos.

were reports that mass incitement to violence

through cell phones,” According to aid workers and local leaders, these clashes betwee
Christians, as a result of deep political divides, and violent confrontations with Nigerian troops and police
left 18,000 people displaced and at least 550 dead. Reports by the Human Rights Watch have also surfaced
saying thgaﬁt the Nigerian military and police force responded to the violence with excessive force against
civilians.

On 20 January2010, UN Secretary General, Ban K;j

violence and crimes, and called on al] political and

~noon expressed serious concemn a
the underlying caus

bout the renewed
religious leaders in Nj

geria to work together to address
es of the recurring sectarian violence in the country.”?

VIII. THE CRISES AND RESPONSIBILITY TO PROTECT

accessed on 23 May 2014
=> Human Rights Watch
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Union and ECOWAS, both of which Nigeria as a member,

reacted minimally to the violence in Plateau State and the government’s fqllure to prevent the ﬂttac!<s. In an
Economist article, concerns were raised that that this lack of respons¢ is a resqlt of ECOWAS'’s heavy
dependence on the large Nigerian economy.” That notwithstanding, regional organizations do have a role to
play and must uphold their own responsibility to prevent and halt mass 'fitrocmes. léegxonal organizationg
are often among the first external parties to recognize early warning s1gns an.d sound the, alarm to the
international community. ECOWAS and the AU are also often 1n§trumcntul in constructing long—term
political and social solutions by facilitating mediation and addressing r_ool causes of Copﬂlct. W]thou[
preventive action and rapid response from the regional community, the national g_,ovenjmcnt 18 1}355 llkgly to
be held accountable for failing to uphold its responsibility to protect and the ongoing violence will continue,

Regional organizations including the African

Responsibility to Protect in Libya

dafi’s 41-year reign began on February 15, 2011 in
an state, ultimately descending into a civil war and
by dispatching the national army to

Political protests demanding an end to Muammar Gad
the capital of Tripoli and spread across the North Afric

humanitarian crisis.'® The government of Libya responded forcefully : :
crush the unrest. The indiscriminate and widespread use of force by the government against the Libyan

population clearly turned the situation into one where human rights violations constituted crimes against
humanity, one of the crimes included in the R2P framework. This crisis generated mixed reaction. Critics
are of the view that the Libya situation does not amount (o actual genocide or even threat of genocide.'""
However. the international community, including regional organizations, swiftly responded to the

deteriorating situation.

The African Union (AU), in a 10 March 2011 communiqué,'®denounced the violence in Libya and called

for the creation of a High-Level Committee on Libya to engage with all parties and facilitate dialogue'®.
The AU, however, expressly rejected any form of foreign military intervention; a position which varied
from thosc taken by regional bodies such as the Arab League or Gulf Cooperation Council.'® On 25 May
2011 the AU Assembly released its Decision on the Peaceful Resolution of the Libyan Crisis which
expressed its “concern at the dangerous precedence beirng set by one-sided interpretations of these
resolutions, in an attempt to provide a legal authority for military and other actions on the ground that are
clearly outside the scope of these resolutions and at the resulting negative impact on the efforts aimed at
building an international order based on legality.”'05 The AU recalled that African states are those that bear
the impact of the Libyan conflict and expressed “surprise and disappointment at the attempts to marginalize

the continent.” 1os

The Arab League took a strong position against the use of force by the Gaddafi regime, and at a meeting on
March 3 suspended Libya from the League and began to consider imposing a ‘no-fly zone’.'Y” On 12 March
2011 the Arab League convened an extraordinary session and “called on the Security Council to bear its
responsibilities...and to take the necessary measures to impose immediately a no-fly zone” as well as take

9 hitp://www.cconomist.com/node/15772983story_id=15772983> accessed on 23 May 2014

190h 1tp-//www.aljazeera.com/news/africa/201 1/02/201 122261251456133.html. accessed on 20th May 2014.

1 Bello W. ‘The Crises of Humanitarian Intervention’ in Forelgn Policy in Focus available online
http://futurefastforward.com/images/stories/geopolitical/T heCrisisOfHumanitarianIntervention.pdf accessed on 20 May 2014.
W02y 0/ www.auinUen/sites/defaultfileyCOMMUNIQUE EN_10 MARCH._2011 PSD_THE 265TH MEETING OF THEP
EACE AND SECURITY COUNCIL ADOPTED FOLLOWING DECISION SITUATION LIBYA.pdf accessed on 30 May
2014.
'°’http://www.au.inrjen/sites/default/ﬁles/COMMUNIQUE_EN_IO_MARCH_ZOI 1_PSD_THE_265TH_MEETING_OF_THE_P
EACE_AND_SECURITY_COUNCIL_ADOPTED_FOLLOWING_DECISION_SITUATION_LIBYA.pdf.

'%411p//www.responsibilitytoprotect.org/index.php/middle-east accessed 23 May 2014.

'l°51bid.
l‘;‘; Ibid
<hug://www.aliazeera.cgnﬂncws/middlgast/ZOl 1/03/20113218130353466.html> accessed on 30 May 2014.
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casures to protect the population “while respecting the sovereignty and territorial integrity of neighboring
m

" 08

States™."

The Gulf Cooperation Council, which met on 7 March 201 l., also called on the “UN Security Council take
all necessary measures to protect civilians, including enforcing a no-fly zone over Libya”, and condemned

the "crimes committed against civilians, the use of heavy arms and the recruitment of mercenaries” by the
. 109
Libyan regime .

The initial support by Middle Eastern regional organizations for the im
quickly faded following the passage of UN Security Council Resolution 1973 and the subsequent military
campaign launched by states including France and the US, which was ultimately overtaken by NATO. The
Arab League spoke out against the NATO airstrikes and declared that the campaign differed greatly from
the no-fly zone initially desired to protect civilians from Gaddafi’s forces''®. The shift in support by the
Arab League and other regional organizations, highlights the concerns and debates that arose in the
aftermath of Resolution 1973 and the actions of NATO Member States as

plementation of a no-fly zone

IX. CONCLUSION

particular conflict situation withou
R2P as it is today is yet to meet up

l°8<hltg:/Iwww.hufﬁngtonmst.cg&/ZO! 1/03/12/arab-league-asks-un-for-libya-no-fly
2014.

lo"hm; dIwww.google.com/hostednews/afp/article/ALeqM5iRul VXzzKOyUHOQOAAUYFthRCke?docld:CNG_49 104d077a>
2cbffeafe9d3689e92793.bal accessed on 30 May 2014.

"Ohttp:/iwww.washington ost.com/world/arab-league-condemns-broad
libya/2011/03/20/AB1pSg! _story.html accessed on 30 May 2014.

"bid. ’1
171 A

-zone n 834975 .html>accessed on 30 May




